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Gen.  No.  6654.     October  Term,  A.  D.  1916.     Ag.  No.  57  ^^ 

J.  A.  Clark,         I  Appellee, 

I  ^^' 
M.  0.  Lee,  f  Appellant. 

Appeal  from  Circuit  Court  Vermition 

Eldredge,  J. 

Th;s  is  an  action  brought  by  appellee  against  ap- 
pellant for  fraud  and  deceit  in  which  appellee  recover- 
ed a  judgment  for  $1500.  The  case  was  tried  under  an 
amended  declaration  consisting  of  three  counts  with  a 
plea  of  the  general  issue.  The  first  count  alleged  that 
appellant  together  with  one  Cozart  was  engaged  in  the 
selling  of  certain  shares  of  the  capital  stock  of  the 
Tishomingo  Tie  &  Stone  Co;  that  appellant  and  said 
Cozart  came  to  appellee's  store  for  the  purpose  of  sell- 
ing stock  in  said  company;  that  appellant  for  the  pur- 
pose of  inducing  appellee  to  purchase  said  stock,  fraud- 
ulently and  falsely  represented  to  appellee  that  appel- 
lant was  the  owner  of  a  large  amount  of  the  capital 
stock;  that  said  company  on,  to-wit,  the  1st  day  of  July, 
1915,  would  pay  a  dividend  on  said  stock  of  at  least  15 
per  cent;  that  said  stock  had  a  book  value  of  $200  per 
share  and  unless  appellee  would  immediately  buy  said 
stock  it  would  be  too  late  within  a  very  few  day  to  ac- 
quire it  at  the  price  of  $150  per  share;  that  said  stock 
would  sell  in  the  near  future  at  a  premium  and  result 
in  large  dividends  to  appellee;  that  said  company  was 
employing  a  large  number  of  men  at  its  plant  at  Merom, 
Indiana,  and  was  making  a  large  amount  of  railroad  ties; 
that  contracts  were  in  the  hands  of  said  company  and 
that  information  of  various  character  was  on  file  in  the 
office  of  said  company  whereby 
(Page  1) 

all  cement  and  concrete 
ties  that  the  company  could  possibly  make  would  be 
readily  sold  to  railroad  companies  as  ties  and  that  the 
profit  on  each  tie  manufactured  was  the  sum  of  $1;  that 
the  only  purpose  for  selling  said  stock  at  the  present 
time  and  at  the  present  low  price  was  due  to  the  fact . 
that  said  company  had  let  contracts  for  the  building  of 
a  branch  factory  near  La  Fayette,  Indiana,  requiring  an 
investement  of  $75,000  and  the  money  received  from 
the  sale  of  said  stock  would  be  placed  in  the  treasury 
of  saiid  company  and  used  for  said  purposes;  that  the 
profits  of  the  said  company  were  such  that  it  would  de- 
clare a  15  per  cent  semi  annual  dividend  and  that  ap- 
pellant was  a  large  stock  holder  and  knew  the  facts 
concerning  the  representations  then  made  to  appellee, 
and  that  all  said  facts  were  true;  that  arrangements  had 


been  made  whereby  the  remaining  stock  would  be  pur- 
chased by  certain  investors  and  capialists  in  Chicago  and 
that  said  company  would  give  to  all  those  who  already 
had  stock  in  said  corporation  a  one-half  share  for  each 
share  that  they  already  owned;  that  appellee  relying 
upon  said  representations  and  believing  them  to  be  true 
bought  15  shai-es  of  said  stock  and  paid  $2250  for  the 
same. 

The  second  count  is  substantially  the  same  as  the 
first  count.  The  third  count  charges  the  false  repres- 
entations to  be  as  follows:  that  said  stock  had  a  book 
value  of  $200  per  share  not  counting  it  patents;  that  said 
stock  was  worth  $200  per  share;  that  said  company  had 
a  deed  for  80  acres  of  land  in  Sullivan  County,  Indiana, 
on  which  its  factories  were  located  and  that  the  land 
with  the  gravel  thereon,  was  worth  the  par  value  of  the 
stock;  that  the  business  of  said  company  then  showed 
profits  sufficient  to  pay  a  15  per  cent  semi  annual  divi- 
dend on  it's  stock;  that  said  company  was  employing  a 
large  number  of  men  at  its  place  near  Merom  and  was 
making  a  large  amount  of  railroad  ties;  that  contracts 
were  in  the  hands  of  said  company  whereby  all  the  ties 
it  could  make  would  be 

(Page  2) 
sold  to  railroad  companies  and 
that  said  company  would  make  a  profit  of  $1  off  of  each 
tie;  that  appellant  at  the  time  said  representations  were 
made  was  a  neighbor  of  appellee  and  had  appellee's  con- 
fidence and  represented  that  he,  appellant,  had  bought  a 
large  amount  of  stock  in  said  company,  was  a  director  of 
said  company,  had  investigated  the  company;  knew  all 
the  facts  of  which  he  spoke  and  made  all  the  represen- 
tations aforesaid  as  of  his  own  knowledge  whereas  in 
truth  and  in  fact  appellant  did  not  know  the  said  repres- 
entations to  be  true  and  carelessly  and  recklessly  made 
them  as  of  his  own  knowledge  not  then  knowing  whether 
said  representations  were  true  or  false;  that  appellee  be- 
leiving  said  representations  to  be  true  and  relying  on 
them  and  by  reason  thereof  purchased  of  appellant  15 
shares  of  the  capital  stock  of  said  company  and  paid 
$2250  therefor;  that  said  representations  aforesaid  and 
all  of  them  were  in  fact  false  and  untrue  and  the  ap- 
pellant by  then  and  there  so  recklessly  making  said 
representations  as  of  his  owoi  knowledge  and  without 
knovdng  whether  they  were  true  or  false,  did  deceive 
and  defraud  appellee  and  induce  him  to  purchase  said 
stock  which  appellee  would  not  otherwise  have  done; 
that  said  stock  is  worthless  and  of  no  value. 

On  the  trial,  the.  books  of  the  company  were  admit- 
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ted  in  evidence  over  the  objection  of  appellant  upon  the 
testimony  of  the  witness  Lang.  The  witness  testified 
that  the  books  he  produced  were  sent  by  express  to  the 
clerk  of  the  Court  by  Ryder  the  president  of  the  Tie 
Company,  and  by  the  clerk  delivered  to  the  Citizens 
Trust  Company  which  had  been  appointed  receiver  of 
the  Tie  Company.  The  withess  was  the  secretary  of 
the  Citizen's  Trust  Company.  He  further  testified  that 
he  did  not  know  the  amount  of  the  capital  stock  of  the 
company;  that  he  had  not  iinventoried  the  assets  and 
liabilities  of  the  company;  that  the  Trust  Company  took 
the  books  just  as  they  appeared;  that  those  offered  in 
evidence  were  not  all  of  the  books  of!  the  company;  that 
there  were  some  more  down  home;     that    he     didn't 
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known  of  his  own  knowledge  whether  they  were  in  fact 
the  books  of  the  company  or  not;  that  h©  knew  nothing 
about  them  except  that  they  were  sent  up  and  deliver- 
ed to  the  Trust  Company  by  express. 

It  is  apparent  that  the  witness  did  not  produce  all 
the  books  of  the  Tie  company  and  that  he  did  not  know 
as  a  matter  of  fact  that  those  produced  were  in  fact  the 
books  of  the  Tie  company.  His  testimony  in  substance 
amounted  only  to  this:  that  the  Trust  Company  of 
which  he  was  secretary  received  by  express  certain 
books  a  portion  of  which  he  produced  in  court.  It  is 
too  clear  for  argument  that  there  was  no  identification 
even  of  the  books  introduced  in  evidence  and  that  they 
were  incompetent  under  these  circumstances  for  any 
purpose.  They  were  introduced  for  the  purpose  of  prov- 
ing that  at  the  time  the  stock  was  sold  to  the  plaintiff 
it  was  worthless. 

This  witness  also  produced  a  lease  in  which  the  Tie 
Co.,  was  the  lessee  of  certain  real  estate.  This  lease 
was  received!  in  the  same  manner  and  at  the  same  time 
as  the  books.  It  was  introduced  in  evidence,  over  the 
objections  of  the  appellant,  to  prove  the  fact  that  the 
Tie  Company  did  not  own  or  have  a  deed  of  the  property 
on  which  its  factory  was  built.  The  witness  did  not 
know  whether  the  buildings  of  the  Tie  Company  were 
erected  upon  th©  premises  described  in  the  lease  or  not 
and  there  was  no  evidence  in  the  record  tending  to  show 
that  the  Tie  Company  did  not  own  or  have  a  deed  to  the 
lands  on  which  its  factory  was  constructed.  It  is  as- 
sumed by  counsel  for  appellee  that  the  mere  fact  that 
among  the  papers  sent  to  the  Trust  Company,  there 
happened  to  be  a  lease  wherein  the  Tie  Company,  was 
the  lessee  of  certain  premises  is  proof    that    the    Tie 


ir.i. 


.•ru'j    ,, 


Company,  did  not  own  or  have  a  deed  to  the  land  on 

which  its  factory  was  constructed.  Even  if  the  pre- 
mises had  been  identified  as  the  same  as  those  on  which 
the  factory  was  built,  it  would  not  necessarily  follow 
that  the  Tie  Company,  did  not  own  the  land  as  it  might 
havei  acquired  title  to  it  subsequent  to  the  lease. 
(Page  4) 

There  was  no  competent  evidence  tending  to  show 
that  the  stock  was  worthless  at  the  time  it  was  pur- 
chased by  appellee,  or  what  its  value  was  at  that  time, 
nor  was  there  any  competent  eAndence  tending  to  prove 
the  allegations  in  the  declaration  that  the  company  did 
not  own  or  have  a  deed  to  the  property  on  which  its 
factory  was  built. 

The  second  instruction  told  the  jury  that  if  they 
believed  from  the  evidence  that  plaintiff  had  made  out 
his  case  as  laid  in  his  declaration  or  any  clount  thereof  it 
must  find  for  the  plaintiff.  It  is  urged  that  this  in- 
struction was  erroneous  for  the  reason  that  the  third 
count  did  not  set  out  a  cause  of  action  because  it  omitt- 
ed to  state  that  defendant  had  knowledge  that  said 
representations  were  false.  The  third  count  charges 
that  appellant  recklessly  made',  the  false  representations 
as  of  his  own  knowledge  without  knowing  whether  they 
were  true  of  false  with  intent  to  deceive  and  defraud  ap- 
pellee. This  count  states  a  good  cause  of  action.  Miller 
vs.  John,  208  111.  173.  We  cannot  concur  in  the  conten- 
tion that  instruction  5  could  have  mislead  the  jury  in 
assuming  that  the  representations;  referred  to  therein 
were  false.  The  instruction  states  a  correct  proposition 
of  law  in  regard  to  when  the  value  of  stock  may  be  a 
material  facti  but  it  was  error  to  give  it  in  this  case  for 
the  reason  that  there  was  no  competent  evidence  on  the 
question  of  the  value  of  the  stock.  Instruction  7,  to 
have  been  technically  correct,  should  have  included  the 
necessary  element  that  appellee  had  been  damaged  by 
such  false  representations.  Instruction  10  is  bad  for  the 
reason  that  it  assumes  that^  the  representations  made  by 
appellant  were  false  and  fraudulent.  Instruction  14 
attempts  to  set  out  what  false  representations  were 
material  and  enumerates  among  others  the  statements, 
that  the  stock  had  a  book  value  of  $200  and  that  said 
Tie  Company  owned  80  acres  of  ■  land.     As    has    been 
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stated  before  there  was  no  evidence  tending  to  show  the 
value  of  the  stock  nor  that  the  Tie  Company  did  not  own 
the  land,  therefor  there  was  no  evidence  on  which  to 
base  this  instruction  in  regard  to  the  particulars  men- 
tioned.    Instruction  15  is  hable  to  be  misleading  as  as- 


Euming  that  the  representations  made  were  false,  par- 
ticularly in  view  of  the  fact  that  several  other  instruc- 
tions were  subject  to  this  objection. 

It  is  contended  by  counsel  for  appellant  in  a  general 
way  that  the  court  erred  in  permitting  leading  questions 
to  be  propouned  to  a  number  of  witnesses.  The  objec- 
tionable questions  are  not  presented  in  the  brief  nor 
any  reference  made  to  the  abstract  where  they  may  be 
foimd  and  we  assume  they  were  of  no  importance  or 
they  would  have  been  presented  for  our  consideration  in 
the  proper  manner. 

The  other  errors  urged  are  either  without  merit  or 
have  been  disposed  of  by  what  has  already  been  said. 
The  judgment  is(  reversed  and  cause  remanded. 
(Page  6) 
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Gen.  No.  6656.     October  TernI,  A.  D.  1916.     Ag.  No.  59. 

City  of  LaHarpe,       |  Appellee, 


George  W^tts,  Sr.,    |  Appellant.  C%    f\    ^^     Y      \ 

Appeal  fr(tm  the  County  Court  of     ^    \J   %J     -L.  •XA« 
Haneock  Gqjunty 

Eldredge,  J. 

This  case  was  tried  in  (he  County  Court'  of  Hancock 
County  on  appeal  from  a  judgment  in  Policte  Magistrate's 
Court  of  LaHarpe. 

Thei  complainant  charges  appellant  with  violating 
section  one  of  Ordinance  No.  88  entitled  "An  Ordinance 
of  the  City  of  LaHarpe  concerning  dram  shops,  whole- 
sale stores,  and  the  sale  of  intoxicating  liquorsi,  and  for 
other  purposes  therein  named,"  pasised  September  16, 
1903. 

Section  1  and  14  of  Ordinancie  No.  88  are  as  follows: 

"Section  1.     Be  it  Ordained  by    the    City 

Council  of  the  City  of  LaHarpe,  that  no  person 

or  persons  shall,  in  said  city,  sell,  exchange  or 

give  away  any  whiskey,  ale,  beer,  brandy,  rum, 

gin,  cider,  wine  or  other  vinous,  malt,  ferment- 
ed, spirituous  or  intoxicating    liquor    or     any 

beverage  or  drink  in  which  any  of  the  afore- 
said liquor  is  mixed  or  contained,  or  any  other 

intoxiaating  liquor  of  any  kind,  in  any  quanti- 
ty whatever,  without  first  having  obtained  a 

license  or  permit  from  the  City  Council  of  said 

city,  and  then  only  in  the  manner  herein  set 

forth,  and  in  strict  compliance  with  the  terms 

of  such  license  or  permit,  and  the  regulations 

and  requirements  of  the  City  Council  of  said 

City,  and  all  ordinances  that  are  now  and  may 

hereafter  bd  in  force  concerning  such  sale,  and 

the  laws  of  the  state    of    Illinois    concerning 

dram-shops  and  the  sale  of  intoxicating  liquors; 

and  any  person  or  persons  whether  by  himself, 

agent,  clerk  or  employe;  who  shall  violate  any 

of  the  provisions  of  this  section  shall,  upon  con- 
viction thereof,  forfeit  and  pay  to  said  city  not 

less  than  twenty  dollars  nor  more     than    two 

hundred  dollars  for  each  and  every  offense." 
"Secton  14:  That  whenever  the  City  Coun- 
cil of  said)  city  shall  elect  to  grant  a  license  to 

keep  a  dram-shop  or  license  to  sell  intoxicating 

liquors,  at  wholesale  only,  or  to  wholesale  beer 

only,  or  to  grant  permits  to  druggist  as  herein 

after  set  forth   they,  the  said  council  at  the 

time  of  granting  any  of  said  licenses,  shall  de- 
termine and  fix  the  amount  of  the  license  fee 

to  be  paid  in  each  and  every  case  by  resolution 

of  said  council,  provided,  however,    that     said 

license  so  fixed  shall'  be  uniform  and  the  same 

as  to  all  persons  applying  for  license  to  conduct 

any  of  the  aforesaid  business,  and  the  whole 

of  said  license  fee  to  be  paid  in  each  and  every 

case  in  advance  and  shall  be  granted  forthe 

balance  of  the  municipal  year.     And  provided 

that  dram-shop  keepers  shall  pay  at  not  less 

than  at  the  rate  of  five  hundred  dollars  and 

shall  not  extend  beyond  the  close  of  the  muni- 
cipal year  of  the  life  of  the  counail    granting 

the  same." 

Appellant  was  convicted  and  adjudged  to  pay  $160.00 
and  costs.  He  relies  for  reversal  on  the!  following  claim- 
ed errors: — 
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"First.  That  the  ordinance  in  question  is 
void  for  failure  to  fix  the  amount  of  the  fee 
to  be  charged  for  saloon  licenses. 

Second:  That  the  ordinance  in  question 
was  suspended  while  the  city  of  LaHarpe  was 
anti-saloon  territory  under  the  provisions  of 
the  "Act  of  the  Legislature  of  the  State  of 
Illinois  relating  to  anti-saloon  territory." 

It  is  admitted  that  the  city  of  LaHarpe  was  anti- 
saloon  territory  at  the  time  of  the  occurrences  charged 
against  appellant  as  a  violation  of  the  ordinance  referr- 
ed to.  It  is  also  true  that  when  the  ordinance  in  ques- 
tion was  passed  the  dity  of  LaHarpe  was  "wet"  and  that 
the  ordinance  was  passed  for  the  purpose  of  licensing 
saloons  in  that  city,  under  certain  restrictions. 

It  is  apparent  from  an  examination  of  the  record 
tlhat  this  case  was  tried  on  the  theory  that  the  ordinance 
was  in  force  and  that  a  license  to  sell  intoxicating  liquor 
issued  under  it  would  be  a  valid  license  and  authorize 
the  sale  of  such  liquors  in  the  city  of  LaHarpe  notwith- 
standing that  the  city  was  within  anti-saloon  territory. 

The  Supreme  Court  in  the  Peopel  v.  Mouni  186  HI. 
560  held  that  a  license  ordinance  purporting  to  authorize 
the  city  authoritites  to  issue  a  license  to  run  a  dram 
shop,  in  which  the  price  to  be  paid  for  the  same  from 
the  time  is  is  issued  until  the  end  of  the  term  for 
which  is  granted,  is  not  definitely  fixed  is  void  for  that 
reason 

In  Section  14  of  the  ordinance  here  under  considera- 
tion) tlhere  is  no  attempt  made  to  fix  the  amount  so  to  be 
paid.  The  ordinance  is  void  under  the  holdings  in  the 
Mount  case,  and  a  license  issued  under  it  would  afford 
no  protection  to  the  holder  of  it.  Gyrry  v.  Ciiy  of  Auro- 
ra 175  111.  App.  57,  Backhaus  v.  The  People  87  111.  App. 
173.     In  the  last 

(Page  2) 
case  cited  it  is  expressly  held  that  a  city 
cannot  by  resolution  fix  the  amount  to  be  charged  as  a 
fee  to  be  paid  for  a  saloon  license. 

Even  if  the  ordinance  was  valid  as  such,  its  opera- 
tion is  suspended  while  the  city  of  LaHarpe  is  within 
anti-saloon  territory.  During  that  period  the  ordinance 
is  as  inoperative  as  if  it  never  had  been  passed.  Para- 
graph 4644  Jones  and  Cunninghams'  Statute  provides: 

"In  all  anti-saloon  territory,  during  the;  time  that  it 
continues  to  be  anti-saloon  territory,  the  operation  of  all 
ordinances  providing  for  restriction,  regulation  or  pro- 
hibition of  the  sale  of  intoxicating  liquor  of  such  terri- 
tory, so  far  as  inconsistent  with  its  status  as  anti-saloon 
territory,  shall  be  suspended." 


The  license  ordinance  from  which  the  first  and 
fourteemth  section  is  above  quoted  is  manifestly  inconsis- 
tent with  the  status  of  the  city  of  LaHarpe  as  anti-saloon 
territory.  The  law  concerning  anti-saloon  territory  pro- 
hibits the  sale  of  liquor  there,  while  the  ordinance  in 
question  expressly  provides  for  the  issue  of  saloon 
licenses.  The  conclusion  is  irresistible.  The  ordinance 
in  question  stood  suspended  while  the  sales  occured  that 
are  made  the  basis  of  this  prosecution.  The  prosecu- 
tion should  have  been  had  im  the  name  of  the  People  of 
the  State  and  under  the  law  by  which  the  anti-saloon 
territory  wasi  created. 

The  judgment  of  the  County  Court  must  be  revers- 
ed and  because  the  ordinance  in  the  City  of  LaHarpe 
under  which  this  prosecution  was  begun  stands  suspen- 
ded  and  no  conviction  under  it  can  be  upheld,  the  cause 
will  not  be  remanded. 

Judgment  reversed. 

(Page  3) 
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Gen.  No.  6657.     October  Teri(i,  A.  D.  1916.     Ag.  No.  60. 

v/,— — €.  B.  Gones,  j  Appellee, 
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Eldrfdge,  J. 

Appellee  recovered  a  judgment  for  the  sum  of 
$5000  against  the  Illinois  Printing  Company,  a  corpora- 
tion, J.  G.  Fisher  and  Newton  Shields,  jointly  for  per- 
sonal injuries.  The  case  was  tried  upon  an  amended  de- 
claration consisting  of  five  counts  and  a  plea  of  general 
issue  thereto. 

It  is  averred  in  the  firsit  count  that  on  or  about  the 
19tth  day  of  January,  1915,  the  Illinois  Printing  Company, 
a  corporation,  carelessly  and  negligently,  by  and 
through  its  servant,  Newton  Shields  erected  and  built  in 
N.  Walnut  St.,  in  the  city  of  Danville,  which  run  in  a 
northerly  and  southerly  direction,  and  in  W.  North  St., 
which  runs  in  an  easterly  and  westerly  direction,  N. 
Walnut  St,  being  30  ft.  wide  and  W.  North  St.,  being  45 
feet  wide,)  a  high  board  fence  at  the  south-east  corner 
at  the  interseotion  of  said  streets,  10  feet  high  and 
which  extended  15  feet  from  the  east  curb  of  N.  Walnut 
St.,  and  15  feet  from  the  south  curb  of  west  North  St., 
toward  the  ctenters  of  said  streets  and  that  said  fence  oc- 
cupied not  only  said  portions  of  said  streets  but  also  the 
sidewalks  thereon,  and  then  and  there  constituted  a  nu- 
isance in  violation  of  an  ordinance  of  the  city  of  Danville 
in  which  it  is  declared  to  be  a  public  nuisance  to  encroach 
upon  or  obstruct  any  street,  alley  or  public  ground  with 
any  building, 
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fence  or  structure  of  any  kind  and  provides 
the  penalty  of  a  fine  of  from  $3  to  $100  for  a  violation 
thereof;  that  said  fence  was  a  public  nuisance,  an  ob- 
struction and  rendered  said  streets  extra  hazardous  and 
dangerous  because  of  the  fact  that  they  were  thereby 
narrowed  at  said  intersection  to  such  a  degree  as  to 
make  meeting,  passing  or  approaching  vehicles  apt  to 
collide;  that  plaintiff  was  on  said  day  riding  a  bicycle 
and  proceeding  north  on  N.  Walnut  St.,  near  said  inter- 
section and  approaching  the  same  from  the  south,  and 
said  defendant,  Fisher,  was  then  and  there  approaching 
from  the  west  and  was  carelessly  and  negligently  operat- 
ing an  automobile  at  a  hjigh  and  dangerous  rate  of 
speed,  to-wit,  20  miles  per  hour;  that  said  intersection 
is  in  the  closely  built  up  district  of  said  city  and  by 
reason  of  the   negligence  of  Fisher  in  operating  said 


.99  .oM  .qA     .afCf  .0  .A  '        Miiaw     .vcoo  .on  .iv«0 


.1.     .I!(>IJ'-  .'I 

riiillsqii/.   .  \   .O 


nuo'3  ji 


•I'  irio'j 
11,1  lol  X''*" 
jI)  b»b(it>m£  ; •  .-     .. 


n\  jliud  bxiB  ba»09i9  iibluirfg  n"! 
i;  iti  am  rioiriv/  .oliivaea  !<' 
.  i'd  ilnoVi  .W  nr  bnjs  ,noii-j 
v';       .(luUoa'iib    '(h'^laaw  fan,.   ,, 
anied  ,.Ja  rfJioV[  .W  bnfi  obrw  .«  0^ 

OiUj    fljljsw.   i>iiJ    lilOii    jW!    oi 

•    ,    ...       ,,,...    ,,,,,.;  LrtB  pI'.'.i  .'  -   l.i':v  +.'   -  .'.iM-i/i    m' 

)i{i  oal£  Jud  glasnds  bi/. 

or 

•>ii. ..., 

daiimari')  oi  sion«e.i 

JOTS  oHduq  lo  v.all* 


I J  noiioQ<: 


•»ljy,0id    ii    ^jfUbh    7 

-•loJn'c  biea  'Oion  .,18  Ji' 
!n'i;  .riiuoa  ydt  cioi^  : 

1r>     'jicT    a;- 


automobile  at  said  high  and  dangerous  rate  of  speed  in 
violation  of  law  and  by  reason  of  said  fence  in  said  street 
the  plaintiff  was  unable  to  turn  aside  on  W.  North  St., 
to  escape  said  automobile  and  said  automobile  ran  into 
and  against  him  knocking  him  upon  the  pavement  and 
dragging  him  for  a  distance  of  100  feet  east  of  said  in- 
tersection by  reason  of  which  he  was  injured;  that  plain- 
tiff was  just  before  and  at  the  time  of  said  accident  in 
the  exercise  or  ordinary  care  and  caution  for  his  own 
safety.  The  other  counts  are  substantially  the  same 
with  the  exception  that  the  third  and  fifth  counts  al- 
lege that  plaintiff  had  the  right  of  way  over  the  auto- 
mobile of  defendant  Fisher  by  reason  of  Section  18  of  an 
ordinance  of  said  City  which  provided  that  all  vehicles  go- 
ing in  a  northerly  or  southerly  direction  shall  have  the 
right  of  way  over  vehicles  going  in  an  easterly  and  wes- 
terly direction  exclept  on  Main  street  where  vehicles  go- 
ing in  an  easterly  and  westerly  direction  shall  have  such 
right  of  way,  and  that  said  defendant,  Fisher,  in  viola- 
tion of  said  ordinance  failed  to  give  the  plaintilf  the 
right  of  way. 

The  only  allegation  connecting     defendant    Shields 
with  the 
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case  in  any  of  the  counts  is  the  averment  that 
the  Printing  Company,  carelessly  and  negligently  "by 
and  through  its  servant  Newton  Shields,  erected  and 
maintained  the  fence,"  etc.  This  does  not  charge 
Shields  personally  with  any  negligence  and  wholly  fails 
to  state  any  cause  of  action  against  him.  Klawiter  vs. 
Jones,  219  111.  626.  Neither  is  there  a  scintilla  of  evi- 
dence that  could  in  any  way  fix  any  liability  upon  Shields 
even  if  the  declaration  had  been  sufficient  to  charge  lia- 
bility on  his  part.  The  evidence  tends  to  show  that  the 
Printing  Company,  was  building  a  new  three  story  build- 
ing on  the  southeast  corner  of  N.  Walnut  and  W.  North 
streets  in  the  city  of  Danville  and  that  Shields  had 
charge  of  the  construction  of  this  building.  For  the 
purpose  of  constructing  the  building.  Shields  submitted 
the  plans  and  specifications  to  the  Superintendant  of 
Buildings  of  the  city  and  made  application  for  a  permit 
to  occupy  and  use  one  third'  of  W.  North  and  N.  Walnut 
streets  and  the  city  cbuncil  on  August  25,  1914  granted 
his  request  and  a  permit  was  issued  to  him  to  expire 
October  31,  1914.  Thereupon  he  built  the  fence  across 
the  sidewalk  and  for  15  feet  into  each  street  for  the 
purpose  of  using  this  space  for  materials  in  the  con- 
struction of  the  building  and  to  prevent  injury  to  pass- 


ersby.  On  October  24,  1914,  before  the  permit  had  ex- 
pired Shields  left  the  employment  of  the  Printing  Com- 
pany and  was  not  donnected  thereafter  with  the  con- 
struction of  the  building.  The  accident  did  not  happen 
until  January  1915,  and  it  is  inconceivable  how  he  could 
in  any  manner  be  liable  therefor.  The' declaration  does 
not  set  out  any  cause  of  action  against  him  nor  do  the 
proofs  tend  to  show  any. 

As  against  the  Printing  Company  it  is  ciaimed  a 
cause  of  action  can  be  sustained  for  the  reason  that  it 
permitted  the  fence  to  remain  after  the  permit  there- 
for had  expired,  and  the  fence  thereby  became  an  ob- 
struction to  the  street  and  a  nuisance  under  the  or- 
dinance. The  cteses  of  West  Chicago  Masonic  Associa- 
tion vs.  Cohn,  192  111.  210 
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and  Kenyon  vs.  Chicago  City 
Railway  Co.,  235  111.,  406  are  cited  as  sustaining  this  pro- 
position. This  isa  mistaken  view  of  the  law  announced 
therein.  The  fence  in  question  was  not  intended  to 
be  a  premanent  obstruction  to  the  street  and  the  cases 
cited  by  appellee  are  cases  of  permanent  obstructions 
in  the  streets  constituting  purprestures  therein.  While 
the  public;  has  a  paramount  right  to  the  use  of  a  public 
street  this  right  is  not  absolute  but  relative.  In  the 
case  of  Tolman.'  &  Co.,  vs.  Chicago,  240  111.  268,  this  sub- 
ject is  exhaustively  treated;  and  the  right  of  abutting 
property  owners  to  temporarily  obstruct  a  part  of  the 
street  is  very  clearly  expounded,  and  it  is  held  that  in 
the  improvement,  erection  or  repair  of  buildings  and 
the  construction  of  drains  and  sewers  therefor,  or  of 
other  adjuncts,  the  placing  of  building  materials  in  the 
street  preparatory  to  building  on  the  land,  are  not  un- 
lawful obstructions  to  the  street.  The  necessity  for 
using  the  sitreet  need  not  be  an  absolute  but  it  is  suffi- 
cient if  it  be  a  reasonable  one. 

In  the  case  at  bar  the  Printing  Company  had  the 
right,  regardless  of  any  permit  from  the  dity,  to  tempor- 
arily obstruct  a  part  of  the  streets  in  question  for  the 
purpose  of  constructing  its  building  if  it  was  reasonably 
necessiary  to  do  so.  The  fact  that  the  limit  of  time  fixed 
in  the/  permit  for  the  obstruction  had  expired  when  the 
accident  happened  did  not  make  the  obstruction  wrong- 
ful sincfe  the  obstruction  was  one  which  the  Printing 
Company  had  a  right  to  make  without  the  permit.  No 
ordinance  or  facts  are  pleaded  showing  that  any  such 
permit  was  required. 

Under  the  facts  it  is  difficult  to  see  how  the  fence 
in  any  way  contributed  to  the  accident  and  much  less 
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to  be  the  proximate  cause  thereof.  The  fences  were  on 
the  east  side  of  N.  Walnut  street  and  on  the  south  side 
of  W.  North  street  and  did  not  join  at  right  angles  but 
the  corner  was  cut  off.  The  automobile  driven  by  the 
defendant  Fisher  was  coming  from  the  west  on  W. 
North  St.,  and  plain- 
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tiff  testified  that  as  he  was  riding 
his  bic|ycle  along  the  east  side  of  N.  Walnut  street  go- 
ing toward  the  north  he  could  see  the  automobile  200 
feet  west  of  the  intersection  of  the  two  streets;  that  he 
rode  on  and  thought  the  automobile  would  stop  be- 
cause he  had  the  right  of  way,  that  when  the  automobile 
struck;  him  he  was  4  or  5  feet}  north  of  the  fence  on  W. 
North  street  and  going  in  a  northeasterly  direction.  It 
is  claimed  that  the  fence  on  N.  Walnut  Sitreet  prevented 
him  from  turning  east  on  W.  North  street  and  thus 
avoid  the  automobileu  The  only  way  the  automobile 
could  have  collided  with  him  under  these  circumstances 
would  have  been  to)  have  driven  it  against  the  fence  but 
the  evidence  shows  it  was  proceeding  down  the  middle 
of  the  street.  There  is  no  evidence  tending  to  show  that 
the  fence  was  thei  proximate  cause  of  the  injury  and 
under  the  evidence  in  this  case*  the  fadt  that  the  permit 
had  expired  did  not  make  the  fence  the  proximate 
cause  of  thei  injury.     Kepperly  vs.  Ramsden,  83  111.  354. 

On  behalf  of  defendant  Fisher  it  is  contended  that 
numerous  errors  were  committed  in  the  admission  and 
exclusion  of  evidence,  also  in  refusing  to  give  the  15th 
instruction  offered  on  his  behalf.  We  find  no  reversable 
errors  in  the  rulings  on  the  admission  of  evidencte.  The 
i5th  instruction  mentioned  stated  the  rule  in  regard 
to  the  exercise  of  due  care  on  the  part  of  the  plain- 
tiff and  the  rule  of  law  announced  therein  was  fully 
covered  by  the  other  instructions  given.  It  is  also  urged 
tihat  the  verdict  as:  against  Fisher  is  contrary  to  the  evi- 
dence. As  the  judgment  must,  be  reversed  and  cause 
remanded  for  another  trial  on  account  of  the  error  here- 
inbefore mentioned  we  refrain  at  this  time  from  pass- 
ing upon  the  weight  of  the  evidence  as  applied  to  de- 
fendant Fisher. 

The  judgment  is  against  all  the  appellant  jointly  and 
consequently  must  be  reversed  as  to  all  appellants.  Sey- 
mour vs.  Richardson  Fueling  Co.,  205  111.  77;  South  Side 
Electric  Railroad  Co.,  vs.  Nesoig,  214  111.  463, 

The  judgment  is  reversed  and  cause  remanded. 
(Page  5) 
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Gen.  No.  6664.     Ociober  Term,  t.  D.  1916.     Ag.  No.  63. 

J.  H.  Wallace,  et  aJ.   /  Appelees. 

1  vs, 

Citizens  ptate  Bank,/)f  Windsor,  et  al. 
\         Appellants. 
Appeal  fronuCircuii  Court 


Shelby  County 

Eldredge,  J. 

J.  H.  Wallace,  W.  H.  Ownby,  J.  A.  Erwin,  C.  C. 
Firebaugh,  and  Ruth  Wallace  Firebaugh,  filed  their  bill 
which  was  subseqently  amended,  in  the  Circuit  Court  of 
Shelby  County  against  the  Citizens  State  Bank  of  Wind- 
sor, Illinois  and  the  officers  and  stockholders  thereof 
other  than  appellee,  for  a  mandatory  injunction.  The 
defendants  filed  a  demurrer  to  the  amended  bill  setting 
out  four  special  causes  therefor:  (1)  that  the  amended 
bill  shows  on  its  face  that  there  was  a  misjoinder  of 
parties  complainant  and  defendant;  (2)  that  the  com- 
plainants have  no  such  right,  title  or  interest  in  the  sub- 
ject matter  of  the  cause  as  to  entitle  them  to  the  relief 
prayed  for;  (3)  that  the  bill  is  multifarious;  and  (4) 
that  complainants  have  an  adequate  remedy  at  law.  The 
demurrer  was  overruled,  and  the  defendants  thereupon 
filed  their  joint  answer  to  the  bill  which  subsequently  by 
leave  of  court  they  withdrew,  and  abided  by  their  de- 
murrer to  the  amended  bill.  Thereupon  the  court  de- 
faulted defendants  for  want  of  answer  and  entered  a 
decree  granting  the  relief  prayed  for,  to  reverse  which 
this  appeal  is  taken. 

Such  averments  of  the  bill  as  are  necessary  to  be 
considered  are  in  substance  as  follows:  That  said  Bank 
is  organized  under  the  banking  laws  of  Illinois  with  a 
capital  stock  of  $25,000  consisting  of  250  shares  of  the 
par  value  of  $100  each;  that  W.  H.  Ownby, 
(Page  1) 

acting  for  A.  C. 
Crays  and  A.  T.  Collison,  purchased  of  J.  W.  Grissom  126 
shares  of  the  capital  stock  of  said  Bank  and  there  was 
issued  to  said  Ownby  3  certificates  of  said  capital  stock 
as  follows:  Certificate  No.  26  for  10  shares,  certificate 
No.  27  for  50  shares;  certificate  No.  28  for  66  shares; 
that  while  Ownby  was  the  legal  owner  of  said  126 
shares  and  the  said  Grissom  having  resigned  as  one  of 
the  directors  of  said  Bank,  the  Board  of  Directors  there- 
of refused  to  elect  the  said  Ownby  director  and  elected 
M.  W.  Walker  a  director  to  fill  the  vacancy  caused  by 
the  resignation  of  said  Grissom,  and  thereafter  the 
Board  of  Directors  consisted  of  M.  W.  Walker,  G.  W. 
Rogers,  S.  A.  Walker,  H.  E.  Munson  and  W.  R.  Duncan; 
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that  on  September  28,  1914,  the  said  126  shares,  as  rep- 
resented by  the  three  certificates  aforesaid,  were  sold 
by  said  Grays  and  Collison,  who  in  fact  owned  the  same  at 
that  time,  and  for  whom  Ownby  sold  the  stock,  to  the 
complainant  J.  H.  Wallace,  and  the  said  Wallace  paid  to 
the  said  Grays  and  GoUison  for  said  stock  the  sum  of 
$12,406;  that  before  that  time  the  said  Ownby  had  en- 
dorsed and  assigned  said  certificates!  in  blank  and  had 
the  nam©  of  J.  H.  Wallace  was  inserted  in  the  blank  as- 
delivered  the  same  to  said  Grays  and  Gollison  with  dir- 
ection to  fill  in  the  blanks,  with  the  name  or  names  of 
any  person  or  persons  whom  they  desired  to  have  the 
stock  transferred  to,  and  that  on  September  28,  1914, 
signment  which  was  signed  by  Ownby  on  back  of  said 
certificates,  which  assignment  was  so  endorsed  on  each 
of  said  certificates  as  follows: 

For  value  received,  I  hereby  sell,  assign  and 
transfer  unto  J.  H.  Wallace,  shares  of  the  cap- 
ital stock  represented  by  the  within  certificate, 
and  do  hereby  irrevocably  constitute  and  ap- 
point the  Gashier  to  transfer  the  said  stock  on 
the  books  of  the  within  named  Gorporation 
with  full  power  of  substitution  in  the  premises. 
Dated  September  28th,  1914. 

W.  H.  Ownby. 
That  as  a  result  of  said  endorsement  and  assignment  the 
said  Wallace  became  the  owner  of  said  126  shares  of 
said  stock  and  that  said  Wallace  afterwards  on  the  29th 
day  of  September,  1914,  sold  10  shares  thereof  to  the 
complainant  J.  A.  Erwin,  sold  10 
(Page  2) 

shares  to  the  com- 
plainant G.  G.  Firebaugh  and  gave  10  shares  to  the  com- 
plainant Ruth  Wallace  Firebaugh  who  was  the  daughter 
of  said  J.  H.  Wallace,  and  that  said  Wallace  then  and 
there  endorsed  upon  the  certificate  numbered  27  afore- 
said an  endorsement  of  10  shares  to  each  of  said 
complainants,  Erwin,  Firebaugh  and  Ruth  Wallace  Fire- 
baugh as  is  shown  by  the  endorsement  thereon  as  fol- 
lows: 

For  value  received,  I  hereby  sell,  assign 
and  transfer  unto  Ruth  Wallace  ten  (10)  shares 
of  stock  represented  by  the  within  Gertificate 
and  to  J.  A.  Erwin  ten  (10)  shares  of  stock 
represented  by  the  within  Gertificate,  and  to 
G.  G.  Firebaugh  ten  (10)  shares  of  stock  repre- 
sented by  the  within  certificate,  and  do  here- 
by irrevocably  constitute  and  appoint  the  Cash- 
ier to  transfer  the  said  stock  upon  the  books 
of  the  wilthin  named  corporation,  with  full 
power  of  substitution  in  the  premises. 
Dated  September  28th,  1914. 

J.  H.  Wallace. 

That  as  a  result  of  said  sales  and  endorsements,  Wallace 

is  the  onwer  of  certificates  No's.   26  and  28  and  that 
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complainants  Wallace,  Erwin,  Fir&baugh  and  Ruth  Wal- 
lace Firebaugh  are  the  owners  of  certificate  No.  27, 
Erwin,  Firebaugh  and  Ruth  Wallace  Firebaugh  each 
owning  10  shares  thereof  and,  Wallace  owning  20  shares 
thereof;  that  on  the  10  day  of  October  1914,  the  com- 
plainants, other  than  Ownby,  presented  said  certificates 
to  said  Bank  and  to  M.  W.  Walker  cashier  thereof,  and 
asked  leave  to  surrender  the  said  certificates  and  have 
new  certificates  issued  to  complainants  for  said  stock 
and  made  written  demands  that  this  be  done  and  pre- 
sented the  said  demands  in  writing  to  the  said  Bank  and 
said  cashier  and  sent  by  mail  a  copy  of  the  written  de- 
mand to  S.  A.  Walker,  President,  and  to  Rogers  the  Vice 
Presiident  of  said  Bank  and  offered  to  pay  the  charges 
for  making  the  transfer  of  said  stock  and  for  the  is- 
usance  of  said  stock  certificates  to  the  complainants 
and  for  the  recording  of  the  said  certificates  in  refer- 
ence thereto!  as  required  by  law:  (here  follows  the  writ- 
ten demands  set  out  in  haec  verba;)  that  the  officers  of 
said  Bank  without  justification  fraudulently  and  will- 
fully refused  to  accept  the  surrender  of  the  said  certi- 
ficates and  to  transfer  the  same  upon  the  books  of  the 
Bank  and  to  sisue  to  said  complain- 
(Page  3) 

ants,  other  than  said 
Ownby,  the  certificates  therefor;  that  after  the  refusal 
tO'  accept  the  surrender  of  said  certificates  and  to  issue 
new  certificates  as  aforesaid,  certain  suits  were  brought 
in  the  Circuit  Court  of  Shelby  County  to  compel  the  of- 
ficers of  said  Bank  so  to  do,  but  were  all  dismissed  with- 
out prejudice:  that  since  the  dismissal  of  said  suits  com- 
plainants have  all  made  demands  upon  the  officers  of 
the  Bank  to  transfer  said  stock  to  complainants,  other 
than  said  Ownby;  that  said  Ownby  has  made  a  per- 
sonal request  on  said  Walker,  the  casbier,  to  transfer 
said  stock  and  has  offered  to  transfer  the  same  on  the 
books  of  the  Bank  if  the  said  Walker  would  not  do  so; 
that  on  December  30,  1915,  the  complainants  presented 
to  said  Walker,  cashier  as  aforesaid,  a  written  demand 
to  transfer  the  said  stock  certificates  (here  follows  the 
written  demand  so  served  upon  the  cashier  as  aforesaid 
set  out  in  heac  verba  and  signed  by  all  of  the  complain- 
ants;) that  at  the  time  said  demand  was  made  said  Wal- 
lace tendered  to  the  said  Walker  the  sum  of  $630  in  gold 
in  payment  of  an  assessment  that  had  been  made  by 
the  Auditor  of  Public  Accounts  of  the  State  of  Illinois 
against  the  said  126  shares  of  the  capital  stock  of  said 
Bank,  the  said  Auditor  having  made  an  asffeessment  of 
$5  a  share  against  all  the  stock  of  said  Bank  to  cover 
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impairment  thereof,  and  offered  to  pay  the  same  provid- 
ed the  transfer  of  said  stock  was  made  as  requested  and 
demanded,  and  said  Ownby  and  said  Wallace  offered  to 
make  the  transfer  on  the  books  of  said  Bank  and  an 
offer  was  made  to  do  anything  and  eveiTthing  to  be 
done  to  make  the  transfer,  but  the  said  Walker  as  such 
cashier  refused  to  make  the  transfers  and  refused  to 
allow  the  said  Ownby  or  Wallace  to  make  said  transfers; 
that  complainants  attempted  to  find  said  S.  A.  Walker 
the  President  of  said  Bank,  on  the  30th  of  December 

1915,  but  were  unable  to  find  himl  but  they  did  find  said 
Rogers  the  then  Vice  Persident  of  Said  Bank  and  gave 
to  him  a  copy  of  said  written  notice  and  demand  and  re- 
quested that  he  transfer  the  said  stock  but  he  refused 
so  to  do.     That  complainants 
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on  the  5th  day  of  January, 

1916,  in  the  bank  building  of  said  Bank  with  all  the  Dir- 
ectors of  said  Bank  present,  and  who  also  constituted  all 
of  the  officers  of  said  Bank,  renewed  their  demand  and 
request  that  the  transfer  of  said  stock  represented  by 
certificates  No's.  26,  27  and  28  be  made,  and  offered  the 
original  certificates  of  said  stock  to  be  surrendered  and 
transferred  on  the  books  of  said  Bank  and  again  pres- 
ented the  notice  and  demand  heretofore  referred  to, 
and  delivered  to  the  officers  of  said  Bank,  who  were  all 
present,  another  copy  of  the  same  and  complainant  Wal- 
lace then  and  there  tendered  the  sum  of  $630  in  gold  to 
pay  the  said  assessments  provided  the  said  transfers 
were  made  as  requested  in  said  demand,  which  said  sum 
of  $630  has  been  brought  in  to  court  and  deposited  with 
the  Clerk  thereof  to  be  turned  over  to  said  Bank  when- 
ever the  transfers  were  made  to  complainants,  other 
than  Ownby,  and  the  complainants  Wallace  and  Ownby 
not  only  tendered  the  said  money  but  offered  to  make 
whatever  transfers  were  necessary  to  be  made  on  the 
books  of  the  said  Bank,  and  complainants  offer  to  do 
whatever  else  in  equity  they  should  do  as  the  court  may 
order  them  to  do.  ThatI  said  Ownby  told  said  Walker, 
cashier  as  aforesaid  that  if  the  said  Walker  would  not 
act  as  attorney  in  fact  for  him,  the  said  Ownby,  that  he 
the  said  Ownby,  would  make  the  transfers  upon  the 
books  of  said  Bank  and,  offered  then  and  there  to  make 
the  said  transfers  and  complainants  Wallace  made  the 
same  offer  buH  said  Walker  refused  to  make  said  trans- 
fers and  stated  that  he  would  not  recognize  the  said 
stock  in  any  way;  that  complainants  offered  to  pay  the 
$630  in  gold  which  was  then  and  there  brought  into 
court;  that  the  Bank  is  not  doing  fiancially  as  well  as  it 
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should  and  that  this  controversey  is  injurious  to  said 
Bank;  that|  if  the  law  suits  be  brought  and  several  trials 
be  had  that  it  will  add  much  more  cost  and  expense  and 
to  save  a  multiplicity  of  suits  and  to  settle  all  these 
matters  in  one  suit  this  action  is  brought;  that  the 
same  is  brought  for  the  purpose  of  protecting  all  the 
rights  of  all  the  parties  who  are  made  parties  to  the 
suit;  prays  that  thel  officers 
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of  the  Bank  may  be  order- 
ed to  make  the  transfers  in  accordance  with  the  rights 
of  the  respective  parties  complainant  etc. 

It  is  a  well  established  rule  of  law  that,  as  between 
the  parties,  the  transfer  of  stock  by  delivery  of  the 
certificates  with  power  of  attorney  or  endorsed  in  blank, 
passes  title  without  transfer  on  the  books  of  the  com- 
pany even  when  the  by-laws  of  the  company  provide  to 
the  contrary,  and)  that  such  blank  transfer  may  be  filled 
up  with  the  name  of  a  remote  transferee  and  the  name 
to  be  inserted  concerns  only  the  purchaser.  McCarthy 
vs.  Crawford,  238  111.  38.  The  law  i|s  also  well  establish- 
ed that  a  bank  is  but  the  custodian  of  the  shares  of  its 
stock  and  as  such  trustee  it  iai  its  duty  to  transfer  on  its 
books  shares  of  stock  to  the  owner  of  the  actual  title 
and  issue  to  him  certificates  for  the  same,  and  this  duty 
may  be  enforced  in  a  court  of  equity.  In  the  case  of 
Allmon  vs.  Salem  Building  Ass'n.  275  111.  336.  it  was 
held, 

"But  a  corporation  is  by  law  the  custodian 
of  th©  shares  of  its  stock  and  clothed  with  power 
sufficient  to  protect  the  rights  of  everyone  in- 
terested therein  from  unauthorized  transfers, 
and,  like  every  other  trustee,  it  is  bound  to  ex- 
ecute the  trust  with  proper  diligence  and  care, 
and  is  responsible  for  any  injury  sustained  by 
its  negligence  or  misconduct  in  making  trans- 
fers or  cancellations  of  such  stock.  Where  cer- 
tificates are  outstanding  representing  shares  of 
stock,  it  is  the  duty  of  the  corporation  to  resist 
any  transfer  of  such  share  on  its  books  without 
the  production  and  surrender  of  the  certifica- 
tes. A  violation  of  this  duty  renders  the  cor- 
poration liable  to  the  real  owner  of  the  shares 
for  their  conversion,  and  it  is  so  liable  to  bona 
fied  holders  for  value  of  the  old  certificates. 
(10  Cyc.  614,  617;  Hall  vs.  Rosehill  and  Veans- 
ton  Road  Co.,  79  111.  673.)  Equity  will  compel 
a  corporation,  under  proper  circumstances  to 
transfer  on  its  books  shares  of  stock  to  the  own- 
er of  the  equitable  titlel  and  issue  to  him  certi- 
ficates for  the  same.     (10  Cyc.  605.)" 

The  complainants  had  complied  with  every  condition 
imposed  upon  them  by  law  for  the  transfer  of  the  cer- 
tificates, and  it  was  the  duty  of  the  bank  to  make  the 
transfers. 

The  objection  that  the  bill  is  multifarious  is  unten- 
able as  all  of  the  complainants  except  Ownby  ar©  inter- 
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ested  in  one  of  the  certificates,  each  owning  a  portion  of 
the  shares  represented 
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therein.  Moreover  complain- 
ant Wallace  had  the  right  to  surrender  said  certificates 
and  have  new  certificates  madei  out  for  smaller  numbers 
of  shares  in  the  names  of  any  one  whom  he  saw  fit  and 
it  was  proper  for  all  the  owners  of  the  shares  repres- 
ented by  said  certificates,  to  join  in  having  a  proper 
transfer  of  said  stock  made  upon  the  books  of  the  Bank. 
It  is  contended  that  there  is  a  misjoinder  of  the  parties 
for  the  reason  that  the  assignment  on  certificate  No. 
27  was  to  Ruth  Wallace  and  that  the  bill  does  not  aver 
that  said  Ruth  Wallace  was  the  same  person  as  Ruth 
Wallace  Firebaugh.  It  is  strenuously  insisted  by  ap- 
pellees that  the  court  cannot  consider  this  assignment 
of  error  for  the  reason  that  it  was  not  presented  or  call- 
ed to  the  attention  of  the  court  on  the  hearing  in  the 
court  below  and  an  opportunity  given  to  complainants  to 
amend  their  bill  to  correct  the  error,  and  affidavits 
have  been  filed  to  this  effect.  This  court  cannot  take 
notice  of  said  affidavits  must  decide  the  question 
raised  upon  the  record  before  it.  One  of  the  special 
causes  of  the  demurrer  was  that  there  was  a  misjoinder 
of  parties  complainantiand  there  is  nothing  in  the  record 
to  show  that  this  point  was  not  considered  by  the 
Chancellor  in  the  court  below.  However  we  think  that 
the  allegations  in  the  bill  are  sufficient  to  charge  that 
Ruth  Wallace  was  in  fact  Ruth  Wallace 
Firebaugh.  The  bill  avers  that  the  com- 
plainant J.  H.  Wallace  gave  10  of  the  shares  represent- 
ed by  certificate  No.  27,  to  Ruth  Wallace,  who  was  his 
daughter  and  also  avers  that  as  a  result  of  the  said  as- 
signment and  endorsement  on  said  certificate,  complain- 
ants Wallace,  Erwin,  Firebaugh  and  Ruth  Wallace  Fire- 
baugh became  and  are  the  owners  of  certificate  No.  27, 
Erwin,  Firebaugh  and  Ruth  Wallace  Firebaugh  each 
owning  10  shares  thereof  and  Wallace  owning  26  shares, 
the  said  certificate  numbered  27  being  for  50  shares  of 
capital  stock  of  said  Bank.  The  written  demands  serv- 
ed upon  the  Bank  and  its  officers  which  are  made  a  part 
of  the  bill  state  emphatically  that  by  slaid  assignment 
Ruth  Wallace  Firebaugh  became  the  owner  of  10  of  the 
shares  represented  by  certificate  No.  27.  There  can  be 
no  question  but  that  by  these  averments  the  Ruth  Wal- 
lace 
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mentioned  in  the  written  assignment  and  endorse- 
ment on  the  back  of  certificate  No.  27  was  intended  to 
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be  and  was  in  fact  Ruth  Wallace  Firebaugh. 

The  facts  stated  in  the  bill,  which  are  admitted  to 
be  true  by  the  demurrer,  show  a  flagrant  violation  of 
the  rights  of  the  majority  of  the  stock  holders  by  the 
minority.  There  are  no  merits  in  the  objections  to  the 
bill  and  the  demurrer  thereto  was  properly  overruled. 
The  decree  is  accordingly  affirmed. 
(Page  8) 
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Gen.  No.  6668.     October  Term,  ^ 

Marietta   Kitchen, 

vs. 

George  E.  Weatherb/, 

Appeal  from^'ii^uil 
Macon  Couniy 
Eldredge,  J. 

Appellant  brought  an  action  of  trespass  on  the  case 
against  appellee  and  her  declaration  consists  of  two 
counts  which  are  substantially  the  same  and  aver,  in 
substance,  that  the  defendant,  George  E.  Weatherby, 
was  the  owner  of  a  certain  automoblie  kept  and  used  by 
defendant  for  the  business  and  pleasure  of  himself  and 
his  family;  that  the  defendant  by  Donald  Weatherby, 
his  agent,  and  member  of  his  family,  was  driving  said 
automobile  along  East  North  street  in  the  city  of  De- 
catur and  that  he  carelessly,  negligently  and  recklessly 
drove  the  same  at  a  higher  an<3  more  dangerous  rate  of 
speed  than  was  reasonable,  having  regard  for  the  traffic 
and  use  of  said  street;  that  while  plaintiff,  with  all  due 
care  and  caution  for  her  own  safety,  was  riding  in  an 
automobile  owned  and  driven  by  her  husband  upon  and 
along  the  intersection  of  said  E.  North  street  with  N. 
Jasper  St.,  in  said  city,  the  defendant  so  carelesssly  and 
negligently  and  recklessly  managed  and  drove,  by  his 
said  agent,  his  automobile,  that  the  same  collided  with 
and  struck  the  automobile  in  which  plaintiff  was  riding; 
by  reason  whereof  she  was  injured. 

At  the  close  of  plaintiff's  evidence  the  court  instruct- 
ed the  jury  to  find  the  defendant  not  guilty.  Appellant 
prosecutes 

(Page  1) 
this  appeal  to  reverse  the  judgment  render- 
ed on  said  verdict. 

It  is  contended  by  appellant  that  the  law  is  that  a 
son  who  has  the  right  and  permission  of  his  father  to 
use  an  automobile,  which  the  latter  has  provided  for  the 
comfort  and  pleasure  of  the  family,  is  acting  as  the 
servant  of  the  father,  so  as  toi  make  the  latter  liable  for 
injuries  caused  by  his  negligent  act  when  he  uses  the 
automobile  for  the  pleasure  of  himself  or  friends.  This 
rule  seems  to  be  supported  by  the  following  cases: 
Birch  vs.  Abercrombie,  74  Wash.  486;  Hays  vs.  Hogan, 
(Mo.)  165  S.  W.  1125;  Marshall  vs.  Taylor,  168  Mo.  App. 
240;  Smith  vs.  Jordan,  211  Mass.  269;  Hieroux  vs.  Baum, 
137  Wis.  197;  Stowe  vs.  Morris,  147  Ky.  386;  Parker  vs. 
Wilson,  (Ala.)  69  So.  150;  Kayser  vs.  VanNest,  125  Minn. 
277;  Ploetz  vs.  Holt,  (Minn.)  144,  N.  W.  745;  Winnifrey 
vs.  Lazarus,  148  Mo.  App.  388. 


On  the  other  hand  it  is  contended  by  appellee  that 
the  fact  that  the  automobile  was  owned  by  him  and  was 
driven  by  his  son  even  with  his  consent  does  not  estab- 
lish the  relation  of  master  and  servant  and  the  fact  that 
his  son  is  driving  his  parent's  automobile  for  his  own 
pleasure  does  not  make  the  parent  liable  for  the  son's 
negligence,  and  the  following  cases  are  cited  as  sustain- 
ing this  position.  Brohl  vs.  Ijngeman,  41  Mich,  709;  Maher 
vs.  Benedict,  108  N.  Y.  Supp.  288;  Lamana  vs.  Stevens, 
(Del.)  93  Atl.  962;  McFarlane  vs.  Winters  (Utah)  157 
Pac.  437;  Reynolds  vs.  Buck  (la.)  103  N.  W.  946;  Loehr' 
vs.  Abell  (Mich.)  140  N.  W.  926;  Dorran  vs.  Thomsen, 
(N.  J.)  71  Atl.  296;  Roberts  vs.  Schanz,  144  N.  Y.  Supp. 
824. 

While  the  rule  at  common  law  that  the  parent  is 
not  liable  for  the  torts  of  a  minor  child  obtains  in  this 
state,  yet  the  liability  of  a  father  for  the  negligence  of 
a  member  of  his  family  in  using  an  automobile  owned 
and  kept  by  him  has  never  been  passed  upon  in  any  of 
its  phases  by  the  Supreme  Court  of  this  state,  and  it  is 
unnecessary  for  us  to  undertake  to  determine  that  ques- 
tion in  this  ciase  for  the  reason  that  the  proofs  fail  to 
bring  this  case 

(Page  2) 
even  within  the  rule  invoked  by  appellant. 
The  only  evidence  in  the  record  in  regard  to  the  author- 
ity of  Donald  Weatherby,  to  use  the  automobile  is  that 
given  by  appellee  who  was  called  as  a  witness  on  behalf 
of  appellant.     That  evidence  as  abstracted  is  as  follows: 

"My  name  is  George  E.  Weatherby,  and  I 
am  the  defendant  in  this  suit.     Am  forty-seven 
years  old,  and  my    occupation    an    optomerist. 
Live  at  163  Summit  Ave.     Have  three  dhildren; 
Donald,  Lucile  and  Earl.     They  live     at    home 
with  me.     Have  a  Hudson  Six  automobile.     It 
weighs  about  2800  lbs.     I  had  owned  it  about  a 
year  at  the  time  of  this  collision.  It  is  common- 
ly called  a  touring  car. 
Q.     For  what  purpose  do  you  use  itV 
A.     The  same  as  a  car  of  that  kind  is  used  for. 
Q.     For  yourself  and  members  of  your  family 
to  ride  in? 
A.     Yes,  sir." 

There  is  no  evidence  as  to  whether  Donald  Weather- 
by was  a  minor  or  adult;  that  the  car  was  being  used 
on  the  business  of  his  father;  thatj  he  had  ever  received 
permission  from  his  father  to  use  it;  that  he  was  using 
it  at  the  time  with  his  father's  knowledge  and  consent 
or  that  he  had  ever  used  it  with  the  consent  and  knov/- 
ledge  of  his  father  before  thatf  time.  There  is  no  basis 
for  the  claim  that  the  testimony  given  by  appellee,  above 
referred  to  , tends  to  prove  that  Donald  Weatherby  had 
a  general  permission  from  his  father  to  use  the  auto- 
mobile. 

We  are  of  the  opinion  that  the  meagre  facts  appear- 
ing in  the  record  in  this  case  are  insufficient  to  shov/  a 
liability  on  the  part  of  appellee  for  the     accident     and 
the  judgment  is  therefor  affirmed. 
(Page  3) 
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Gen.  No.  6677.     October  Terii,  A.  D.  1916.     Ag.  No.  72. 

The  City  of  Monticdllo,  Appellee, 

Ira  Clodfelter,        /  Appellant. 


Appeal  fronf  County  Court 

Piatf  County 

<j  O    X  « xi. « 

Eldredge,  J. 

Appellee  sued  appellant  in  an  action  of  debt.  The 
declaration  consists  of  five  counts.  The  jury  found  a 
verdict  in  favor  of  appelee  upon  the  first'  and  fifth  counts 
and  appellant  was  fined  $50  upon  the  first  and  $50  upon 
the  fifth  count.  The  first  count  charges  defendant  with 
selling  of  intoxicatimg  liquor  in  violation  of  a  certain  or- 
dinance of  the  citiy.  The  fifth  count  charges  defendant 
with  maintaining  a  nuisance  under  said  ordinance.  The 
city  of  Monticello  was  dry  territory  under  the  Local 
Option  Act  in  1915  when  it  passed  an  ordinance,  Section 
14  of  which  provides,  that  whoever  shall  by  himself,  or 
another,  within  the  city,  sell  any  intoxicating  liquor  etc., 
shall  be  fined  not  less  than  $50  nor  more  than  $200  for 
each]  and  every  ofi^ense.  Section  3  of  the  ordinance  pro- 
vides that  all  places  where  any  such  liquors  are  sold  or 
kept  for  siale  shall  be  deemed  nuisances  and  whoever 
shall  keep  such  a  place,  shall  upon  conviction  thereof,  be 
fined  not  less  than  $50  nor  more  than  $200. 

Appellant  was  engaged  in  running  a  restaurant  in 

the  city!  of  Monticello,  and,  in  connection  therewith,  ran 

a  lodging  house  on  the  second  and  third  stories    of    the 

building  occupied  by  the  restaurant  and  also  sold  soft  or 

non  intoxicating  drinks  including  what  was  claimed  to 

be  cider.     The  proof  is  ample  to  sustain     the     verdict 

that  the  alleged  cider  was  an  intoxicating  liquor.     There 
is  some  criticism 

(Page  1) 
made  to  the  rulings  of  the  court  in  the 
admission  of  evidence  but  we  find  no  reversable  error 
therein.  No  objections  are  made  to  the  instructions. 
The  point  most  seriously  urged  for  our  consideration  i& 
the  contention  that  the  city  had  no  authority  to  pass  the 
ordinance  in  questlion  for  the  reason  that  the  Local 
Option  Act  provides  that  all  ordinances  for  the  restric- 
tion, regulation  or  prohibition  of  the  sale  of  intoxicating 
liquor  so  far  as  inconsistent  with  its  status  as  anti  saloon 
territory  shall  be  suspended.  The  ordinance  in  question 
was  passed  after  the  city  became  anti  saloon  territory 
nnd  its  provisions  are  in  no  wise  inconsistent  with  its 
status  as  anti  saloon  territory.  That  a  city,  located  in 
territory  which  has  become  anti  saloon  territory,  has 
power  to  make  an  ordinance  prohibiting  the  sale  of  in- 
toxicating liquor  within  the  city  not  inconsistent  with  the 


T^ocal  Option  Act,  and  to  provide  therein  for  the  viola- 
tion of  it6  provisions,  is  affirmatively  held  in  the  case  of 
City  of  Decatur  vs.  Schlick,  269  111.  181. 

It  is  further  urged  that  a  new  trial  should  be  grant- 
ed because  it|  was  discovered  after  the  trial  that  one  of 
the  jurors  was  mentally  unbalanced  or  non  compos  meniis. 
On  the  hearing  of  the  motion  for  a  new  trial  in  the 
court  below  several  witnesses  testified  on  this  question. 
We  have  carefully  examined  the  testimony  given  by 
the  witnesses  and  do  not  think  it  is  sufficiently  proven 
that  the  juror  during  the  trial  of  the  cases  was  mentally 
unbalanced  to  such  an  extent  as  to  make  him  incompe- 
tent to  act  as  such. 

There  being  no  reversable  error  in  the  record,  the 
judgment  is  affirmed. 

(Page  2) 
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Otto  Harrold,  minoii  by  Amos  Harrold, 
his  next  friend,      /  Appellee. 


"S"t)5I.A.  1 


vs. 

Clinton  Ggs  &  Elecl^ic  Company,  Appellant 
Appeal  from  Circaii  Court  Dewi 

Eldredge,  J. 

Appellee  recovered  a  judgment  against  appellant 
for  the  sum  of  $1250  in  an  action  on  the  case.  The 
amended  declaration  under  which  the  case  was  tried 
consists  of  three  counts  and  makes  appellant  and  also 
the  National  Telephone  and  Electric  Co.  defendants. 
The  first  count  avers  that  on  the  1st  day  of  August, 
1914,  appellant  was  engaged  in  manufacturing  and  sell- 
ing electric  light  and  power  to  consumers  in  the  city  of 
Clinton  and  in  said  business  used  and  operated  wires 
strung  on  poles  carrying  1100  volts  of  electricity;  that 
it  was  the  duty  of  appellant  to  operate  said  wires  and 
system  in  a  safe  and  secure  manner  and  that  regardless 
of  its  said  duty  appellant  used  wires  in  an  unsafe  con- 
dition in  that  it  permitted  the  insulation  on  the  wires 
to  become  worn  off  and  the  wires  to  remain  bare  and 
unprotected,  of  which  condition  appellant  had  know- 
ledge or  by  the  exercsie  of  reasonable  care  could  have 
had  such  knowledge;  that  the  National  Telephone  and 
Electric  Company  operated  and  controlled  a  telephone 
exchange  in  said  city  and  used  and  operated  wires 
strung  upon  poles  and  that  it  was  the  duty  of  said  Tele- 
phone company  to  usfe:  and  operate  said  wires  and 
system  in  a  reasonably  safe  manner;  that  regardless  of 
such  duty  said  Te  lephone  company  allowed  its  wires  to 
hang  upon  and  across  and  in  contact  with  the  wires  of 
appellant  while  the  wires  of  appellant  were  in  such  un- 
safe 

(Page  1) 
condition  as  aforesaid;  that  by  reason  of  the  wire 
of  the  Telephone  company  coming  in  contact  with  and 
lying  across  the  bare  and  uninsulated  wire  of  appellant 
there  was  caused  to  flow  in  and  upon  the  said  wires  of 
the  Telephone  company  a  high  and  dangerous  electric 
current  of  1100  volts;  that  appellant  and  the  Telephone 
company  carelessly  and  negliigently  permitted  the  said 
wires  of  the  Telephone  company,  so  charged  to  lay  upon 
and;  across  the  school  yard  about  the  building  knov/n  as 
the  Douglas  school  in  said  ci/ty  for  a  distance  of  to-wit: 
]00  feet,  and  that  both  the  said  companies  knew  of 
the  dangerous  condition  of  saidl  wires  or  by  the  exercise 
of  ordinary  care  could  have  known  of  such  condition 
that  appellee  is  a  child  of  the  age  of  8  years  and  on  said 
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date  was  engaged  in  playing  at  childish  sports  with 
other  children  upon  the  said  play  ground  and  school 
yard  while  said  wire  of  the  Telephone  company  was 
then  and  there  lying  upon  the  school  ground  and  in  con- 
tact wath  the  said  wire  of  appellant  as  aforesaid  and 
while  both  of  said  wires  were  charged  with  a  high  pot- 
ential and  dangerous  current  of  electricity;  that  while 
appellee  was  playing  as  aforesaid  and,  in  the  exercise  of 
ordinary  care  for  his  own  safety  he  came  in  contact  with 
said  Telephone  wire  and  thereby  received  such  a  severe 
shock;  that  he  was  severely  burned,  permanently  injured 
and  disfigured  and  one  finger  was  permanently  mained 
and  disfigured  and  he  was  caused  to  suffer  great  bodily 
pain  and  still  suffers  therefrom  and  has  gone  to  great 
expense  in  attempting  to  be  healed  amounting  to  $400. 

The  second  count  charges  that  it  was  the  duty  of 
appellant  to  use  and  operate  said  wire  in  a  reasonable 
safe  and  secure  manner  and  with  such  care  to  avoid 
injury  to  the  public  as  was  Commensurate  with  the 
danger,  yet  regardless  of  its  duty,  carelessly  and  negli- 
gently used  and  employed  wfres  which  were  in  and  un- 
safe condition  in  this,  that  said  appellant  permitted  the 
insulation  and  covering  on  said  wires  to  become  worn 
off,  bare,  uncovered  and  unprotected;  that  it 
(Page  2) 

was  the 
duty  of  both  the  appellant  and  the  Telephone  company 
to  exercise  reasonable  care  to  insulate,  cover,  protect 
and  maintain  said  wires  at  a  reasonably  safe  distance 
from  each  other  and  to  keep  said  wires  at  a  reasonably 
safe  distance  over  and  above  the  surface  grade  of  the 
f-aid  streets  upon  and  along  which  they  were  placed  by 
said  defendants  and  to  protect  the  wires  from  com.ing  in 
contact  with  each  other,  and  from  becoming  impaired, 
defective  and  out  of  a  reasonably  safe  condition  while 
they  were  charged  with  a  dangerous  electric  currnet  in 
such  manner  as  not  to  injure  persons  being  upon  the 
street,  or  said  play  ground.  The  third  count  is  substan- 
tially the  same  as  the  first  count  though  the(  averments 
are  in  some  what  different  language. 

The  facts  are  uncontradicted  and  show  that  ,the 
Douglas  school  building  sets  in  about  the  center  of  a 
plot  of  ground  extending  from  Main  to  Washington 
streets  and  faces  Main  street;  that  the  wires  of  ap- 
pellant and  the  Telephone  company  were  carried  on 
poles  along  the  side  of  E.  Main  Street,  the  wires  of  the 
Telephone  company  being  about  10  feet  above  the 
wires  of  appellant;  that  two  wires  of  the  Telephone 
company,  ran  from  one  of  these  poles  across  the  school 


fir                      riaililifb 

-'  !■  If  . 

:-i.v;     /.;.  • 

-noo  ni  btu,  bauoi 

IntH       h]i:r<-y  .<lr. 

;,,C|     ;(•;  ■ 

banisrn  fpnatnuv. 
•{JliUcxl  U-.vis  nsTlua  ui 
isfnti  "^    .!'<'.  -r.rl  bfi/ 
MOh'4  ...  r.  belBsri 

'to  7.3 u!>  'jiiJ 

■i'i'')'i   F<f!..    'U- '>r--iii-,  /Vivai:') 

mow  .   . 

;  itrAi  :b9.} 

Off!    S/!'.V 

/.(-fB>(f;l(0  ••fiaffq^faT  9.' 

ii>9.+<virf  .lovoa  .'siBfugni  ai 

•"I'jnijjrtfb  -^^Ks-   ■/fifii.iii;'!;-,  ■    1 

•/.IdflnoaBSi  . 

oflj  \o  obBt'H  »■>. 

yd  ho-M-.l:    ,■:■,  •/ 

fii  yrii! 

,bo'ii>;<, 

'.liifv;    . 

-fiiila.  Ii( 


9HUfIq" 


yard  and  entered  the  school  building  about  30  feet  from 
the  ground;  that  the  wire  of  appellant  in  question  car- 
ried electricity  to  the  amount  of  1100  volts  and  that  the 
insulation  thereof  had  become  worn  off  in  places  which 
bare  places  extended  from  two  inches  to  several  feet 
long  and  that  this  condition  of  the  wire  had  existed  for 
about  a  year  before  the  accident;  that  one  of  the  wires 
of  the  Telephon  dompany  became  broken  and  teil 
across  an  uninsulated  place  on  the  wire  of  appellant; 
and  in  so  falling  it  also  fell  across  the  branches  of  a 
tree  standing  in  the  school  yard  and  hung  down  along 
the  side  of  the  tree;  that  appellee  who  was  about  8 
years  old  was  playing  with  a  rubber  ball  on  the  street 
and  the  ball  bounced  into  the  school  yard;  that  he  ran 
into  the  school  yard  to  get  it  and  in  stooping  over  to 
pick  it  up,  placed  his  hand  against  the  side  of  the  tree, 
touched 

(Page  3) 
the  wire  and  received  the  charge  of  electricity; 
that  he  was  rendered  unconscious  and  received  bums 
on  his  back,  under  his  arms,  on  the  bottom  of  his  feet 
and  the  first  finger  of  his  left  hand  near  the  joint  at  the 
tip  was  burned  to  such  an  extent  that  it  became  some- 
what misshapen. 

The  court  directed  the  jury  to  find  the  Telephone 
company  not  guilty  and  the  case  went  to  the  jury  with 
appellant  as  the  sole  defendant. 

It  is  first  insisted  that  a  recovery  cannot  be  had 
against  one  defendant  when  the  evidence  shows  that 
the  injury  was  caused  by  th  ecombined  negligence  of 
two  defendants.  It  is  a  well  settled  rule  that  a  defen- 
dant is  liable  when  it  is  guilty  of  the  negligence  charg- 
ed without  regard  as  to  whether  the  negligence  of 
another  also  contributed  to  the  injury.  Pressly  vs.  B. 
N.  R'y-  Co.,  261  111.  622;  Postal  Telegraph-Cable  vs. 
Likes,  225  111.  249.  In  this  connection  complaint  is 
made  of  the  giving  of  the  third  instructon  on  behalf  of 
appellant  which  is  as  follows: 

"You  are  instructed  as  a  matter  of  law  that 
to  recover  in  this  case  it  must  be  shown  by  the 
greater  weight  of  the  testitmony  that  the  negli- 
gent act  or  omission  of  the  defendant  was  the 
cause  which  produced  the  injury,  if  any,  but  it 
need  not  have  been  the  sole  cause,  nor  the  last 
or  nearest  cause.  It  is  sufficient  if  it  concurr- 
ed with  some  other  cause  acting  at  the  same 
time,  which,  in  combination  with  it  caused  the 
injury,  or  that  it  set  in  motion  a  chain  of  cri- 
cumstances  and  operated  on  them  in  contnuous 
sequence,  unbroken  by  any  new  or  independent 
cause." 

This  instruction  announces  a  proposition  of  law 
which  is  fully     sustianed  by  the  following    authorities: 
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Keith  vs  Commonwealth  Edison  Co.,  241  III.  252;  Was- 

chow  vs  Kelley  Coal  Co.,  245  111.  516;     Brunnworth     vs 

Kerens  Coal  Co.,  260  111.  202. 

The  first  instruction  is  as  follows: 

"If  the  jury  belive  and  find  from  the  great- 
er weight  of  the  evidence  that  the  defendant 
corporation  was  guilty  of  neghgence  as  charged 
in  the  declaration,  and  that  such  negligence  was 
the  proximate  cause  of  the  plaintiff's  injuries, 
and  that  the 

(Page  4) 
plaintiff  was,  at  the  time  of  receiv- 
ing such  injuries,  in  the  exercse  of  reasonable 
and  ordinary  care  for  his  own  safety,  then  the 
defendant  is  liable,  and  in  assessing  the  plain- 
tiff's damages,  you  have  a  right  to  take  nito  con- 
sideration the  character  and  extent  of  the  in- 
juries he  has  sustained,  if  any  are  proven  by 
the  evidence;  the  pain  and  suffering  endured, 
if  any  is  proven;  the  permanent  character  of 
his  injuries,  if  the  evidence  shows  the  plaintiff 
to  be  permanently  injured;  and  you  should  give 
him  such  sum  as  damages  as  you  believe  from 
the  weight  of  the  evidence  to  be  a  fair  and  just 
compensation  for  such  injuries,  not  exceeding 
the  amount  named  in  the  declaratoin." 

It  is  clamied  that  this  instruction  is  erroneous  for 
the  reason  that  it  permits  thej  jury  to  assess  damages 
for  the  earning  power  of  appellee  durng  his  minority 
dence  does  not  show  there  were  any  permanent  injuries 
dence  does  not  show  there  any  permanent  injuries  ex- 
exc/ept  the  injury  to  the  finger  and  the  fact  that  since  the 
accident  appellee  has  been  or  a  nerveous  temperment 
and  easily  frightened,  and  the  latter  being  speculative 
no  permanent  damages  could  have  been  assessed,  there- 
for. The  instruction  does  not  mention  the  subject  of 
the  earning  power  of  appellee  dui'ing  his  minority  nor 
is  there  any  evidence  of  such  earning  power.  There  is 
nothing  in  the  instruction  nor  in  the  evidence  which 
could  led  the  jury  to  believe  that  they  were  uthorized  to 
assess  any  damages  for  such  earning  power.  There  was 
some  evidence  that  since  the  injury,  appellee  had  been 
in  a  nerveous  condition  and  easily  frightened.  But  the 
jury  could  not  have  been  mislead  into  assessing  any 
damages  on  account  of  said  nervous  condition  for  the 
reason  that  the  court  gave  at  the  request  of  appellant 
the  following  instruction: 

"You  are  further  instructed  that  you  can- 
not allow  to  the  plaintiff  any  damages  for  any 
claimed  permanent  injury  to  his  nerveous  sys- 
tme." 

Theproof  shows  that  the  first  joint  of  the  first  fin- 
ger of  appellee's  left  hand  became  more  or  less  de- 
formed on  account  of  the  shock  and  burn  and  while  this 
injury  was  slight  yet  it  undoubtedly  was  a  permanent 
injury  and  appellee  was  entitled  to  recover  some  dama- 
ges therefor. 
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The  sixth  instruction  given  on  behalf  or  appellee  is 

also  criticized  and  is  as  follows: 

"If,  from  the  evidence  in  the  case  and  the 
instructions  of  the  court,  thei'  jury  shall  find  the 
issues  for  the  plaintiff  and  that  the  plaintiff  has 
sustained  damages  as  charged  in  the  declara- 
tion, then,  to  enable  the  jury  to  estimate  the 
amount  of  damages,  it  is  not  necessary  that 
any  witness  should  have  expressed  an  opinion 
as  to  the  amount  of  such  damages,  but  the  jury 
themselves  must  make  such  estimate  from  the 
facts  and  circumstances  in  proof,  and  by -con- 
sidering them  in  connection  with  their  know- 
ledge, observation  and  experience  in  the  or- 
dinary affairs  of  life." 

Under  a  different  state  of  facts  this  istruction 
would  be  unobjectionable.  Richardson  vs.  Nelson,  221 
111.  254.  Under  the  pleadings  and  proofs  in  this  case 
however  it  was  erroneous  and  should  not  have  been 
given.  The  declaration  charges  that  appellee  had  in- 
curred expense  in  and  about  attempting  to  be  cured  to 
the  amount  of  $400.  There  was  no  evidence  of  any  ex- 
pense incurred  by  appellee  but  there  is  evidenc  that  he 
was  treated  for  his  injuries  by  .several  physicians.  Med- 
ical services  are  capable  of  definate  proof  and  if  recov- 
ery is  sought  therefor  such  proof  must  be  made,  and  the 
jury  have  no  right  to  assess  damages  therefor  from 
tiheir  own  knowledge,  observation  and  experience  in  the 
affairs  of  life.  Barto  vs  Southwick,  185  111.  App.  24., 
and  cases  cited  therein.  The  injuries  in  this  case  are 
slight  and,  except  for  the  injury  to  the  finger  herein- 
above mentioned  and  the  pain  and  suffering,  consisted 
chiefly  of  several  small  scars  left  on  the  body  of  ap- 
pellee which  when  he  is  clothed  are  not  visible.  From 
the  large  amount  of  the  verdict  it  is  probable  the  jury 
included  in  the  assessment  of  damages  a  considerable 
sum  for  the  expense  incurred  for  medical  services  but 
we  are  of  the  opinion  that  in  the  present  case  this  error 
may  be  cured  by  a  remittitur. 

The  only  evidence  appellant  offered  on  the  trial  of 

the  case  was  a  provision  of  an  ordinance  of  the  city  of 

Clinton,  which  is  as  follows: 

(Page  6) 

"No  person  shall  go  upon,  into,  pass 
through,  or  over  any  property,  or  premises  used 
for  school  purposes,  within  said  city,  under  a 
penalty  of  not  less  than  three  dollars  nor  more 
than  fiftv  dollars;  PROVIDED,  that  this  sec- 
tion shall  not  be  so  construed  as  to  apply  to 
children  while  atending  school,  teechers,  janitors 
and  such  other  persons  ag  may  go  upon  such 
property  or  premises  for  the  transaction  of  any 
lawful  business." 

This  the  court  refused  to  admit  in  evidence  and  it 

is  urged  this  action  was  error.     The  object  of  offering 

this  ordinance  was  to  show  that  appellee  was  injured 

while  committing  a  misdemeanor  by  trespass  upon  the 
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school  property.  This  ordinance  was  not  applicable  to 
the  facts  in  this  case.  Moreover,  a  child  of  the  age  ap- 
pellee, could  not  be  guilty  of  any  crime  or  misdemean- 
or.    Sec.  283,  Chap.  38,  Hurds,  R.  S. 

We  have  considered  the  other  errors  assigned  but 
do  not  deem  them  of  sufficient  importance  to  cause  a 
reversal  of  the  judgment.  Under  the  facts,  appellee 
was  clearly  entitled  to  recover  but  the  damages  are 
also  clearly  excessive  for  the  injury  received.  The 
judgement  will  be  affirmed  for  the  sum  of  $850  if  ap- 
pellee will  within  10  days  remit  $400  of  the  original 
judgment,  otherwise  it  will  be  reversed  and  cause  re- 
manded. 

(Page  7) 
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Gen.  No.  6556.  39e*olrar  Ternf, 

A      'i 

Edward  F.  Trego,   Truitee  Etc.,  Appellee, 


rnf,  A.  D.  1916.     Ag.  No.  5. 
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Estate    of    James    Pi     Cunningham,     De- 
ceased, /  Appellant 

Appeal  from  the  Circuit  Court 
of  Vern^llion  County 

Graves,  J. 

This  suit  originated  in  the  county  court  of  Vermilion 
County,;  sitting  as  a  court  of  probate,  where  claims  were 
filed  against  the  appellant  estate  for  the  use  of  William 
Moore  and  the  Estate  of  A.  H.  Trego  for  contribution 
to  approximately  $300,000  claimed  to  have  been  paid  by 
said  Moore  and  Trego  in  liquidation  of  80  promissory 
notes  of  the  Hoopeston  Horsenail  Company  of  Hoopes- 
ton,  Illinois  on  which  the  said  William  Moore,  A.  H. 
Trego,  and  James  A.  Cunningham  together  with  C.  S. 
Crary,  John  L.  Hamilton  and  W.  W.  Todd,  were  indors- 
ers.  It  was  tried  txi  the  Circuit  Court  on  appeal.  That 
court  held  that  the  estate  of  Cunningham  should  con- 
tribute $47,626.46,  the  same  being  one-sixth  of  the  total 
amount  of  $285,758.76  which  itl  was  there  found  had 
been  paid  by  Moore  and  Trego  on  these. obligations,  and 
judgment  was  entered  accordingly.  That  judgment  was 
affirmed  by  the  appellate  court,  but(  the  Supreme  Court 
reversed  both  the  appellate  and  the  circuit  court  and  re- 
manded the  cause  to  the  Circuit  Court  for  further  pro- 
cedings.  Seei  Trego  v.  Estate  of  Cunningham  267  111. 
367,  and  188  111.  App.  70.  The  Supreme  Court  held 
among  other  things  in  substance  that  if  the  Hoppeston 
Horsenail  Company,  the  maker  of  the  notes,  and  John 
L.  Hamilton,  C.  S.  Crary  and  W.  W.  Tood,     the     three 

(Page  1) 
indorsers  of  such  notes  besides  Moore,  Trego  and  Cun- 
ningham, were  insolvent,  then  the  estate  of  Cunningham 
was  bound  in  law  to  contribute  to  Moore  and  Trego,  one- 
third  of  all  the  money  they  had  in  the  end  furnished  to 
pay  such  of  these  obligations  as  he  was  originally  joint- 
ly with  them  liable  for,  and  was  entitled  to  contribution 
from  them  to  the  extent  of  one-third  each  for  any  of 
stich  obligations  he  had  furnished  the  money  to  pay. 

On  the  first  trial  the  Circuit  Court  rejected  the 
claim  of  the  tlrustee  for  contribution  based  on  the  con- 
tention that  Moore  and  Trego  had  paid  six  notes  amount- 
to  $27,500  which  were  given  after  the  death  of  Cun- 
ningham by  the  Horsenail  Company  as  maker  and  indors- 
ed by  all  of  the  indorsers  of  the  original  notes  except 
Cunningham,  on  the  theory  that  the  giving  of  the  new 
rotes  by  the  Horsenail  Company  was  a  payment  of  the 
original  notes  and  a  release  of  Cunningham.     It  reject- 
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ed  the  claim  for  contribution  to  the  sum  of  $40,500  rep- 
resented by  ten  notes  because  the  bookkeeper  said  he 
was  not  certain  who  paid  them.  It  is  also  rejected  con- 
tribution to  the  amount  paid  on  a  $2500  note  called  the 
Peotone  note.  This  note  executed  in  blank  by  the 
company  and  with  the  names  of  the  original;  six  indors- 
ers  on  it  was  left  with  W.  W.  Todd  as  the  agent  of  the 
maker  and  indorsers  to  be  used  by  him  as  occasion  re- 
quired. It  was  iss;ued  on  the  day  of  the  death  of  Cun- 
ningham. The  theory  of  the  Circuit  Court  was  that  the 
death  of  Cunningham  revoked  as  to  him  the  agency  of 
Todd  to  issue  it. 

As  to  the  claims  based  on  the  payment  of  the  six 
I'otea  aggre 

(Page  2) 
gating  $27,500  the  effect  of  the  holding  of 
the  Supreme  Court  was  that  Cunningham    should    con- 
tribute one-third  of  the  amount    paid    by    Moore    and 
Trego  on  those  notes. 

As  to  the  ten  notes  aggregating  $40,500  the  Sup- 
reme Court  held  in  substance  that  the  burden  of  prov- 
ing that  those  notes  had  been  paid  by  Moore  and  Trego 
was  upon  the  claimant  and  as  that  fact  had  not  been 
established  by  a  preponderance  of  the  evidence  the 
claim  as  to  those  notes  was  properly  excluded. 

As  to  the  $2500  Peotone  note,  the  Supreme  Court 
held  that)  the  primary  authority  of  W.  W.  Todd  to  issue 
the  note  being  established,  it  must  be  presumed  to  con- 
tinue until  the  contrary  was;  made  to  appear  by  proof, 
and  that  the  burden  was  on  the  estate  of  Cunningham 
tc  show  that  Cunningham  was  dead  when  the  note  was 
issued,  and  that  on  the  state  of  the  record  then  before 
that  Court  the  part  of  the  claim  based  on  that  note  was 
improperly  excluded. 

The  case  has  since  been  retried  by  the  Circuit  Court 
snd  that  Court  has  found  that  the  Hoopeston  Horsenail 
Co.,  John  L.  Hamilton,  C.  S.  Crary  and  W.  W.  Todd  are 
all  insolvent;  that  the  ten  notes  aggregating  $40,500 
above  referred  to  were  all  paid  by  Moore  and  Trego  and 
that  the  Pectone  note  was  negotiated  and  delivered  be- 
fore the  death  of  Cunningham,  and  has  added  the 
amounts  of  these  notes  together  with  the  amount  paid 
on  the  six  notes  aggregating  $27,500  which  the  Supreme 
Court  held  should  have  been  allowed  on  the  former  trial 
to  the  amount  allowed  claimants  on  the  other  notes,  ai'd 
has  entered  judgment  against  the  Cunningham  estate 
for  $113,490.67  the  same  being  one-third  of  the 
(Page  3) 
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total 
amount  which  the  Court  found  Moore  and  Trego  had 
paid  on  these  notes,  with  accrued  interest  added.  From 
this  judgment  the  Cunningham  estate  has  appealed. 

It  is  urged  by  appellant  that  claimants  can  only 
have  judgment  for  contribution  to  such  moneys  as  they 
had  actually  paid  at  the  time  the  claims  were  filed;  and 
that  all  claims  for  contribution  to  funds  not  paid  are 
contingent. 

As  we  understand  the  evidence,  every  note  on 
which  Cunningham  was  originally  liable  with  Moore  and 
Trego  and  to  the  payment  of  which  the  estate  of  Cun- 
ningham has  been  adjudged  to  contribute,  was  paid  by 
Moore  and  Trego  before  the  claims  in  question  were 
filed,  either  in  cash  or  by  new  notes  on  which  the  name 
of  Cunningham  does  not  appear  and  on  which  Moore 
and  Trego  were  the  only  responsible  signers.  The  giv- 
ing of  such  new  notes  in  lieu  of  the  notes  on  which  the 
name  of  Cunningham  appeared,  was  as  much  a  payment 
of  the  joint  obligation  of  Cunningham,  Moore  and  Trego, 
as  if  the  same  had  been  paid  in  cash,  for  the  estate  of 
Cunningham  was  discharged  from  liability  on  such  old 
notes/.  The  Supreme  Court  said  with  reference  to  this 
situation  when  this  case  was  before  them  on  the  former 
appeal,  "The  estate  of  Cunningham  was  discharged,  but 
that  fact  does  not  determine  the  question  of  a  right  to 
contribution."  It  must  also  be  remembered  that  the 
Supreme  Court  has  held  in  this  case  in  effect  that  the 
Uability  of  Moore,  Trego,  Cunningham,  Hamilton,  Todd 
and  Crary  was  as  between  themselves  at  least  that  of 
joint  obligors  and  that  the  rules  governing  ordinary  in- 
dorsers  do  not  apply.  The  claims  having  beeh 
(Page  4) 

filed  with- 
in one  year  after  letters  of  administration  in  the  Cun- 
ningham estate  were  issued,  and  being  for  contribution 
to  payments  made  on  joint  obligation,  are  not  subject  to 
the  objections  that  they  were  prematurely  filed,  that 
they  are  contingent  claims  or  that  they  are  payable  only 
out  of  subsequently  discovered  assets  of  the  estate. 
Besides  all  that,  this  suit  was  begun  by  filing  claims  in 
the  probate  court  against  the  estate,  no  written  plead- 
ings were  necessary,  in  order  to  present  this  question. 
Bromw«li  v.  Estate  139  111.  424,  Marshall  v.  Coleman 
187  111.  556.  It  was  the  duty  of  the  executors  of  the 
estate  to  make  that  defense  at  the  first  trial  and  in  all 
the  courts  through  which  the  case  passed  Bromwell  v. 
Estate  Supra,  and  it  must  be  pres(umed  on  this  trial  that 
they  did  their  duty  in  that  respect.     The  holding  of  the 
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Supreme  Court  that  part  of  these  claims,  that  are  now 
objectec^  to  as  being  prematurely  filed,  should  be  allow- 
ed and  that  others  could  be  allowed  if  certain  facts  not 
involving  the  time  of  their  presentation  were  shown, 
was  a  holding  that  they  were  dulyl  and  timely  filed,  and 
is  res  judicaia  now.  Even  if  the  question  was  not  ex- 
pressly raised  in  the  Supreme  Court,  there  can  be  no 
question  that  it  might  and  should  have  been,  and  the  re- 
sult is  the  same  for  thei  doctrine  of  res-judicta  embraces 
not  only  what  has  been  actually  determined  in  the  form- 
er suit,  but  extends  to  any  other  matter  which  might 
have  been  raised  and  determined  in  it. 

Harvey  v.  Aurora  &  Geneva  Ry.  Co.  186  111.  283; 
Soiiih  Park  Commissioners  v.  Ward  &  Co.  248  111.  299; 
Lingle  v.  Chicago,  221  111.  519;  Bradley  v.  Lighicap  201 
111.  511;  Godschaici<  v.  Weber,  247  111.  269;  Ward  v.  Field 

Museum  241  111.  496,  .  . 

(Page  €) 

Objection  is  made  to  so  much  of  these  claims  as  is 
based  on  a  certain  note  called  "Exhibit  3"  for  the  reason 
that  it  was  not  by  its  terms  made  due  at  a  time  certain, 
and  it  is  not  negotiable,  and  therefore  Cunningham 
could  not  be  held:  liable  on  it  as  an  indorsre  of  a  negoti- 
able instrument.  A  sufficient  answer  to  that  objection 
is  that  the  Supreme  Court  in  effect  holds  the  liability  of 
Cunningham  to  be  that  of  an  original  joint  obligor  and 
not  as  an  indorser  under  the  rules  governing  the  liability 
or  ordinary  indorsers. 

It  is  next  insisted  that  the  finding  of  the  Court  that 
the  Peotone  note  was  issued  before  the  death  of  Cun- 
ningham and  that  tihe  ten  notes  aggregating  $40,500 
were  paid  by  Moore  and  Trego,  are  not  supported  by 
the  evidence.  We  have  examined  all  the  proof  offered 
on  these  issues  carefully  and  are  not  prepared  to  say  that 
the  findings  of  the  Court  are  not  supported  by  the 
weight  of  all  the  competent  evidence. 

There  is  evidence  tending  to  show  that  Moore  has 
never  paid  $600  of  his  original  subscription  to  the  cap- 
ital stock  of  the  Hoopeston  Horsenail  Co;  that  Trego 
still  owes  $1700  of  his  original  subscription  to  such 
stock,  that  Moore  and  Trego  have  since  the  death  of 
Cunningham  each  borrowed  of  the  Horsenail  Company 
$11,460  for  which  that  Company  holds  their  negotiable 
promissory  notes,  and  that  those  items  should  all  be 
deducted  from  the  gross  amount  paid  by  those  gentle- 
men on  the  debts  of  that  company  and  that  contribu- 
tion should  be  asked  only  as  to  the  balance.  If  Moore 
and  Trego  were  suing  the  corporation  to  recover  a  judg- 
ment against  it  for  moneys  paid  by  them  in  the  liquida- 
(Page  6) 
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tion  of  the  company's  debts  the  items  mentioned  would 
undoubtedly  be  set  off  and  judgment  rendered  only  for 
the  balance.  These  items  are  all  assets  of  the  corpora- 
tion and  each  stockholder  in,  and  creditor  of,  the  cor- 
poration are  interested  in  these  items.  The  Cunning- 
ham estate  is  only  interested  in  them  to  the  extent  of 
the  proportion  of  the  shares  it  owns  in  the  corporation. 
Neither  the  corporation  nor  any  of  its  officers  or  stock- 
holders or  creditors,  except  Moore,  Trego  and  the  Cun- 
ningham estate  are  parties  to  this  suit  and  the  court  is 
powerless  to  adjudicate  either  the  legal  or  equitable 
rights  of  the  persons  interested  in  those  funds  who  are 
not  parties  to  this  suit.  These  items  were  properly  ex- 
cluded from  the  consideration  of  the  court  in  adjudicat- 
ing the  rights  of  the  parties  to  this  suit. 

Some  reference  has  been  made  by  counsel  to  other 
questions  but  they  are  we  think  without  exception  mat- 
ters which  the  Supreme  Court  have  already  considered 
and  settled  in  this  case  adversely  to  the  contentions  of 
appellant. 

No  reversible  errors  have  been  pointed  out  in  this 
record.     The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(Page  7) 
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Gen.  No.  6598.  October  Term  A./D.  1916.  Ag.  No.  83. 

Polly  Dunham,  Plai|itiflf  in  Error, 

vs.       I 

Estate  of  Abraham   Stephens,  deceased, 
Defendant  in  jprror. 

Error  to  the  Circuit  Court  of^ 
McLean   C^nty  «/ 


•/""   205I.A.  2 


Graves,  J.  \. 

Plaintiff  in  error  filed  her  petition  in  the  County 
Court  of  McLean  County  to  establish  her  right  as  a  half- 
sister  and  heir  at  law  of  one  AbrahamI  Stephens,  deceas- 
ed, to  one  quarter  of  a  fund  saved  to  the  estate  from 
the  amount  devised  to  Mary  Ella'  Chapman  and  Anna  D. 
O'Harra  by  the  said  Abraham  Stephens,  deceased,  by 
settlement  and  compromise  of  a  certain  suit  brought  by 
Addie  Wooster,  Fannie  Westover  and  Abraham  Squires, 
a  minor  by  next  friend,  to  contest  the  said  will.  The 
petition  later  came  before  the  Circuit  Court  of  McLean 
County  on  appeal  from  the  County  Court.  In  the 
Circuit  Court  a  demurrer  to  the  petition  was  sustained 
and  the  petition  was  dismissed.  That  order  was  revers- 
ed by  this  court  and  the,'  cause  was  remanded  to  the 
Circuit  Court  with  directions  to  overrule  the  demurrer. 
See  Dun'ham  v.  Stephens  190  111.  App.  554.  The  question 
involved  in  the  ruling  on  the  demurrer  was,  as  express- 
ed in  the  opinion  of  this  court,  "Whether  or  not  the 
difference  in  the  amount  that  Mrs.  Chapman  and  Mrs. 
O'Harra  would  have  received  under  the  will  and  the 
amount  for  which  they  sold  and  assigned  their  legacies 
became  intestate  property  and  descended  to  the  heirs 
at  law  of  Abraham  Stephens." 

After  the  case  was  redocketed  in  the  Circuit  Court 
that  court  overruled  the  demurrer,  as  directed  by  this 
court.     The  defendants 

(Page  1) 

answered  the  petition  and  the 
cause  was  heard  by  the  ctourt  on  the  issues  so  made. 
The  finding  was  for  the  defendants,  and  a  decree  was 
entered  dismissing  the  petition  "for  want  of  sufl:icient 
proof  upon  the  hearing  to  sustain  it."  Counsel  for  de- 
fendant in  error  in  explanation  of  the  reasons  given  in 
the  decree  for  dismissing  the  petition  say: — 

"It  is  very  clear  from  the  order  itself,  that 
lihe  sole  ground  upon  which  he  dismissed  the 
petition  was  that  it  had  not  been  proved;  that  it 
could  not  be  proved  because  the  Stephens  Es- 
tate was  not  then  settled  and  could  not  be 
settled  for  some  time;  hence,  that  there  could 
be  no  proof  that  the  Sixty-one  thousand  eight 
hundred  dollars  paid  for  the  compounding  and 
assignment  of  the  Chapman  and  O'Harra 
specific  legacies  and  their  interest  in  the  resi- 
duary bequest  was  less  than  the  amount  they 
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would  have  received  for  their  specifio  legacies 
and  under  the  residuary  clause  of  the  testator's 
will.  Hence  there  was  no  subject  matter  no- 
thing to  which  a  decree  could  attach  and 
operate  upon." 
This  court  when  this  oase  was    here    before,    held 

that  under  the  facts  alleged  in  the  petition,  the  money 

paid  Mrs.  Chapman  and  Mrs.  O'Harra  in  the  settlement 

of  the  will  contest  was  paid  from  the  funds  of  the  estate 

of  Abraham   Stephens;   that  the  sum  so  paid  to  them 

was  less  than  they  were  to  receive  by  the  terms  of  the 
will;   that  the   sum   saved  belonged  to   the  estate  and 

was  intestate  property  9,nd  should  descend  to  the  heirs 

at  law  of  Abraham  Stephens. 

The  holdings  of  this  court  on  facts  admitted  by  a 
demurrer  are  conclusive  on  the  Circuit  Court  on  a 
trial  of  the  same  case  on  the  merits,  if  the  same  facts 
are  established  by  the  evidence,  and  are  also  conclusive 
on  this  dourt  on  a  review  of  the  record  of  such  trial. 
Chicago  &  A.  R.  R.  Co.  v.  Kelly  182  III.  267,  Bank  of 
Chicago  v.  Post  93  111.  App.  339,  Lennarlz  v.  Popp  175 
111.  Arp.  539,  Wilson  v.  Carlinville  Natl.  Bk.  87  111.  App. 
364,  Westbrook  v.  Fredrickson  97  111.  App.  40,  Northern 
Pac.  Exp.  Co.  V.  Traders  ins.  Co.  83  111.  App.  513,  Geiman 
V.  Town  of  Browning  87  111.  App.  418,  Chicago  &  A.  R.  R. 
Co.  V.  Gore  105  111.  App.  16. 

Such  holdings  are  binding  on  thig  court  notwithstand- 
ing there  has  been  a  change  in  the  personnel     of    the 
court  Garret  v.  Pierce  84  111.  App.  31. 
(Page  2) 

However  desirable  a  different  practice  might  at 
times  seem  to  be  the  only  way  this  court  can  sit  in  re- 
view of  its  own  holdings  is  on/  a  petition  for  a  rehearing 
filed  in  the  proper  time.  The  argument  of  counsel  for 
defendant  in  error  as  to  what  this  court  should  or  should 
not  have  held  or  done  on  a  former  appeal  is  entirely  be- 
side the  questiion  on  this  hearing.  The  important  ques- 
tions to  be  considered  now  are  what  did  this  court  then 
hold,  based  on  the  material  facts  averred  in  the  bill  and 
admitted  to  be  true  by  the  demurrer,  and  are  those  same 
material  facts  shown  to  be  true  by  this  record,  either  by 
admission  in  the  answer  to  the  petition  or  by  the  proofs 
introduced  in  evidence?  If  they  are,  we  are  bound  by 
the  former  opinion,  and  will  not  undertake  to  reform  or 
review  it. 

It  is  averred  in  the  petition  and  admitted  by  the  an- 
swer to  be  true  that  a  settlement  of  a  will  dontest  was 
made  wherein  Mrs.  Chapman  and  Mrs.  O'Harra  were 
paid  less  for  their  shares  than  they  would  have  receiv- 
ed by  the  terms  of  the  will;  that  the  testator  left  four 
sets  of  heirs,  each  set  entitled  to  inherit  one-fourht  of 
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,  any  intestate  property  left  by  Abraham  Stephens  and 

^T7       1  \       ^^ts  of  heirs,  each  set  entitled  to  inherit  one-fourth  of 

any  and  all  intestate  property  of  the  testator  Abraham 
Stephens;  tJhat  all  legacies  mentioned  in  the  will  of 
Abraham  Stephens  have  been  paid  except  a  part  of  the 
residuary  legacies  of  Mrs.  Chapman  and  Mrs.  O'Harra; 
that  all  the  debts  of  the  testator  have  been  paid  and 
that  the  money  paid  Mrs.  Chapman  and  Mrs.  O'Harra 
was  the)  money  of  the  estate. 

The  proof  conclusively  shows  that  all  the  material 
averments  of  the    petition    were    proven,    except    the 
amount  in  value  of  the  property 
(Page  3) 

claimed  to  be  intestate; 
that  the  legacies,  debts  and  dosts  of  administration  have 
been  paid  except  that  part  of  the  legacies  of  Mrs.  Chap- 
man and  Mrs.  O'Harra  over  anr  above  the  sum  of  $61,- 
800  which  amount  was  paid  in  full  settlement  and  satis- 
faction of  their  legacies  and  also  excepting  certain  at- 
torneys fees;  that  the  $61,800  so  paid  to  Mrs.  Chapman 
and  Mrs.  O'Harra  was  paid  by  thci  administrators  out  of 
the  funds  of  the  estate;  that  at  the  date  of  their  last  re- 
port the  administrators  had  on  hand  $50,000  to  be  dis- 
tributed; that  in  making  distribution  beyond  the  pay- 
ment of  speciific  legaddes  the  administrators  have  divid- 
ed such  funds  into  three  parts  and  have  ignored  plain- 
tiff in  error  in  such  distribution;  that  the  legacies  of  Mrs. 
Chapman  and  Mrs.  O'Harra  under  the  terms  of  thei  will 
amounted  to  $167,  056.70;  that  in  lieu  of  that  amount 
they  were  paid  pursuant  to  the  terms  of  the  settlement 
of  the  will  contest,  $61,800  and  $2,315.32  interest,  or  a 
total  of  $64,  115.  32  or  $102,941.38  less  than  they  would 
have  received  had  no  compromise  of  theij-  legacies  been 
made. 

Under  the  holdings  of  this  court  when  this  cQse  was 
first  here  the  $102,941.  38  that  was  saved'  by  the  settle- 
ment of  the  will  contest  was  and  is  intestate  property 
which  must  descend  to  the  heirs  at  law  of  Abraham 
Stephens,  one-quarter  of  which,  less  any  lawful  deduc- 
tions for  attorneys  fees  and  administrators  commissions, 
if  any  such  there  are  still  unpaid,  belongs  to  plaintiff  in 
error. 

While  defendant  in  error  claims  there  are  items  un- 
liquidated of  attorneys  fees  and  administrators  com- 
missions, it  is  nowhere  contended  that  such  sums 
amount  to  more  than  a  small  percent  of  such  intestate 
property,  so  that  if  all  such  expenses  are  allowed  and 

paid  out  of  this 

(Page  4) 


.{n   ' 


(^  -i^icH) 


fund,  there  will  still  be  approximately 
$100,000  of  intestate  property  to  be  distributed  to  the 
heirs. 

From  what  is  said  by  counsel  for  defendant  in  error 
in  the  extract  from  their  argument!  heretofore  referred 
to  it  seems  that  one  of  the  reasons,  if  not  the  only  one, 
why  the  Circuit  Court  dismissed  the  petition  was  that 
the  estate  was  not  then  settled  and  for  that  reason 
there  could  be  no  r(roof  that  $61,  800  was  less  than  Mrs. 
Chapman  and  Mrs.  O'Harra  would  have  received  if  the 
funds  of  the  estate  had  been  distributed  under  the 
terms  of  the  will  and  that  therefore  there  was  nothing 
shown  by  the  evidence  upon  which  a  decree  for  distri- 
bution could  operate.  The  proof  is  ample  that  there  is 
in  the  neighborhood  of  $100,000  over  and  above  all 
claimed  attorneys  fees  and  administrators  commissions  on 
which  such  a  decree  could  operate.  All  that  plaintiff  in 
error  claims  as  her  share  of  that  sum  is  $25,735.37  less 
one-sixth  of  the  amount  of  attorneys  fees  and  adminis- 
trators c>3mmissions  still  unpaid. 

The  Circuit  Court  erred  in  dismissing  the  petition 
and  that  decree  is  reversed  and  the  cause  is  remanded 
to  the  Circuit  Court  with  directions  to  that  court  to  en- 
ter a  decree  finding  that  there  was  saved  by  the  settle- 
ment of  the  will  contest,  from  the  Chapman  and  O'Harra 
legacies  $102,941.38  and  that  the  amount  so  saved  was 
intestate  funds,  and  directing  defendants  in  error  to 
make  a  report  showing  the  redeipt  of  said  funds  and 
also  showing  any  expenditures  made  or  liabilities  in- 
curred are  properly  chargeable  to  that  fund  and  upon 
such  report  being  presentedl  and  approved,  to  enter  a 
decree  directing  the  distribution  of  said  fund  less  any 
money  expended  or  liabilities  incurred  that 
(Page  5) 

can  be  proper- 
ly deducted  therefrom,  among  the  four  branches  or 
groups  of  the  heirs  of  Abraham  Stephens,  giving  to 
plaintiff  in  error  one-quarter,  thereof  and  giving  to  each 
of  the  three  groups  of  his  said  heirs  one  quarter  there- 
of. 

Reversed  and  remanded  with  directions. 
(Page  6) 


)0vtd9Si  9va/{ 


00  anoteij 


bne  dsol 


aBV/   I)3VI32  OK  Jnf 

o)     lono    nj  gJni;;  .    , 

-frt    Bsiiilifffiif    io     sb'- 


in  M- 


/./,/) 


Gen.  No.  6600.     October  Term  Jf  D.  1916.     Ag.  No.  13. 

Stacey  VanValkenburg/  Appellee, 


The     Granite     Live     Stock     Insurance 
Company,    a  corporal/on,        Appellant. 


Appeal  from  the  Cir/uit  Court  of  O    A    ^      T       A  ^    i 

Vermilioi/ County.  ^    \j    %J     X«rl«      ^   ( 


Graves,  J. 

This  is  an  appeal  from  a  judgment  against  appel- 
lant in  a  suit  on. a  live  stock  insurance  policy.  The 
animal  insured  was  a  mare,  the  property  of  appellee; 
the  policy  contained  the  following  provisions: — 

"There  shall  be  no  liability  on  the  part  of 
thei  company  for  loss!  *  *  *  *  *  *  if  the  assured, 
in  case  of  sickness  or  accident  to  the  animal  or 
animals  hereby  insured,  shall  fail  to  render,  at 
once,  notice  to  the  Secretary  of  the  Company  of 
such  sickness  or  accident,  together  with  the 
name  and  address  of  veterinary  employed." 

The  proof  conclusively  shows  that  the  mare  was 
foundl  to  be  sick  on  Friday  the  second  day  of  July  1915; 
that  at  that  time  she  was  in  training  at  the  fair  grounds 
of  Urbana,  Illinois,  which  is  31  miles  from  Danville,  the 
home  of  appellee;  that  she  was  there  in  charge  of  one 
Tobias,  the  agent  of  appellee;  that  the  trainer  took  her 
temperature  and  gave  her  quinine;  that  he  continued 
this  treatment  until  on  Monday  or  Tuesday  following, 
when  he  called  Dr.  Braithewaite,  a  veterinary,  by  tele- 
phone; that  Dr.  Braithewaite  did  not  go  to  see  the  mare 
but  prescribed  for  her;  that  Tobias  treated  her  accord- 
ing to  the  directions  received  from  this  veterinary  until 
Thursday,  July  8th;  that  on  that  day  appellee,  who  had 
returned  home  from  Ohio  on  Tuesday,  July  6th,  and  had 
been  informed  of  the  mare's  sickness  ,  brought  Dr. 
Greer,  a  veterinary  from  Danville  to  see  her;  that  when 
Dr.  Greer  arrived  at  Urbana  about 
(Page  1) 

seven  o'clock  A.  M.  of 
July  Sth  the  mare  was  hopelessly  sick  with  pneumonia; 
that  at  9:35  p.  m.  of  July  8th  appellee  sent  to  appellant 
at  Bloomington,  Illinois,  a  telegram  or  night  letter  that 
was  delivered  on  July  9th  at  7:40  o'clock  A.  M.,  notify- 
ing appellant  that  the  mare  was  sick.  This  telegram 
was  the  fir-st  and  only  notice  of  any  kind  sent  to  ap- 
pellant by  appellee  or  his  agents,  of  the  sickness  of  the 
mare.  The  mare  died  at  5  o'clock  P.  M.  of  July  9th,  the 
same  day  on  which  the  telegram  was  received  at 
Bloomington. 

The  provision  in  the  policy  heretofore  quoted  was  a 
reasonable  material  and  enforcible  part  of  the  contract 
of  insurance  and  under  it  appellee  was  bound  to  give  to 
appellant  "at  once"  upon  the  sickness  of  the  animal  be- 


ing  discovered,  notice  of  that  fact.  The  penalty  for  a 
failure  to  do  so  being  a  want  of  liability  on  the  part  of 
appellant  under  the  policy,  if  death  should  result  from 
such  sickness.  TaSboti  &  Shooi  vs.  Atlantic  Horse  Ins. 
Co.  193  111.  App.  587. 

The  term  "at  once"  as  used  in  the  passage  quoted 
needs  no  construction.  It  means  what  the  average  per- 
son would  understand  it  to  mean,  namely;  promptly,  as 
soon  as  oould  reasonably  be  done.  It  certainly  does  not 
mean  that  the  insured  iray  wait  a  full  week  before 
giving  the  notice  required. 

The  fact  that  appellee  when  he  filed  his  proofs  of 
death  of  this  animal  stated  that  "the  animal  first  show- 
ed signs  of  sickness"  on  July  6th,  when  the  proof  is 
Conclusive  that  it  showed  signs  of  sickness  on  July  2nd, 
and  continued  to  grow  steadily  worse  until  its  death,  is 

(Page  2) 
strongly  suggestive  of  the  fact  that  he  appreciated  that 
the  notice  of  sickness  had  not  been  promptly  given. 

Neither  does  the  fact  that  appellee  was  away  from 
home  when  the  animal  was  taken  sick  excuse  the  per- 
formance of  tihe  stipulation  in  question.  He  bound  him- 
self to  give  notice  of  sickness  "at  onoe"  and  if  he  was 
not  so  situated,  for  any  reason,  so  that  he  could  person- 
ally perform  his  contract  in  that  respect,  it  was  his  im- 
perative duty  to  arrange  with  others  to  perform  it  for 
him. 

The  judgment  of  the  Circuit  Court)  is  reversed  with 
a  finding  of  fact  to  be  incorporated  in  the  record  of  this 
court  that  appellee  did  not  give  to  appellant  notice  of 
the  sickness  of  the  insured  animal  within  time  required 
of  him  by  his  contract. 

Reversed  with  finding  of  fact. 
(Page  3) 
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Gen.  No.  6601.     October  Term;  A.  D.  1916.     Ag.  No.  14. 

Stacey  Van  Valkenburg,  Appellee, 

vs.  J 

Western  Live  Stock  Insurance  Company, 
a  corporation,  Appellant 


Appeal  From  the  Circuit  Court  of 
Vermilion  County 


Graves,  J.  > 

This  is  an  appeal  from  a  judgment  against  appellant 
in  a  suit  on  an  insurance  policy  on  the  same  animal  whose 
death  gave  rise  to  the  case  of  Van  Valkenburg  vs.  The 
Granite  Live  Stock  Ins.  Co.  the  opinion  in  which  is  filed 
simultaneously  witJh  this  one. 

The  pohci.es  sued  on  in  the  two  cases  are  much  alike 

The  clause  in  regard  to  notice  in  case  of  sickness  is  even 

more  exacting  against  appellee  in  this  case  than  in  the 

other.     It  is  as  follows: — 

"In  case  of  any  sickness  or  injury  to  any  of 
the  animals  herein  insured,  the  assured  shall  at 
once  give  notice  thereof  by  telegraph  to  the 
Company  at  its  home  office,  Jefferson  Building, 
Peoria,  Illinois,  and  the  perils  indemnified 
against  by  this  policy  shall  not  include  any  loss 
where  the  assured  has  failed  to  give  such  notice." 

The  notices  of  sickness  in  the  two  cases  are  identical 
except  as  to  the  name  and  address  of  the  insurance 
company  and  the  number  of  the  pohcy.  The  evidence 
as  to  the  sickness  and  death  of  the  animal  in  the  two 
cases  do  not  differ  in  any  material  matter.  For  the 
reasons  given  in  the  opinion  filed  in  the  Granite  Live 
Stock  Co.  case,  the  judgment  of  the  Circuit  Court  in  this 
case  is  reversed  with  a  finding  of  fact  to  be  incorporat- 
ed in  the  record  of  this  court,  that  appellee  did  not  give 
to  appellant  notice  of  the  sickness  of  the  insured  animal 
within  the  time  required  of  him  by  his  contract. 

Reversed  with  a  finding  of  fact. 
(Page  1) 
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Gen.  No.  6604.      October  Te  m  A.  D.  1916.      Ag.  No.  17. 

The  People  of  the  1 5tate  of  Ilhnois  for 


the  use  of  the  State 
the  State  of  lUinoi 


Board  of  Health  of 
;,  Plaintiff  and  ap- 


pellant 

V 

James  ^.  Kane,  Defendant  and  appellee. 
Appeal  trom   iha  County  Court  o 
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Graves,  J. 

This  is  a  suit  in  debt  begun  in  the  name  of  the 
People  of  the  State  of  Illinois  for  the  use  of  the  State 
Board  of  Health  to  recover  from  appellee  the  fines  and 
penalties  provided  by  law  for  practising  medicine  with- 
out having  a  license  from  the  Statie  Board  of  Health  so  to 
do.  The  jury  found  the  issues  for  the  defendant  and  the 
court  overruled  a  motion  for  a  new  trial  and  entered 
judgment  on  the  verdict.     The  State  appeals. 

It  is  unlawful  under  the  provisions  of  section  2  of 
chapter  91  of  the  statutes  of  Illinois  for  any  person  to 
practice  medicine  in  any  of  its  branches  without  a 
license'  so  to  do  from  the  State  Board  of  Health. 

Section  9  of  chapter  91  R.  S.  provides  than  any  per- 
son practising  medicine  or  treating  human  ailments  with- 
out a  certificate  issued  by  the  State  Board  of  Health 
shall  forfeit  and  pay  to  the  People  of  the  State  for  the 
use  of  tJie  State  Board  of  Health  $100  for  the  first  of- 
fense and  $200  for  each  subsequent  offense,  to  be  recov- 
ered in  an  action  of  debt. 

The  right  of  the  State  Board  of  Health  to  sue  for  and 
recover  the  penalties  provided  for  by  the  foregoing  sec- 
tion has  been  upheld  by  the  Supreme  Court  in  The 
People  V.  Dunn  255  111.  289. 

(Page  1) 

Section  7  of  chapter  91  R.  S.  is  as  follows: — 

"Any  person  shall  be  regarded  as  practising  medicine 
within  the  meaning  of  this  act,  who  shall  treat  or  pro- 
fess to  treat,  operate  on  or  prescribe  for  any  physical 
ailment,  or  any  physical  injury  or  deformity  of  another; 
Provided,  that  nothing  in  this  section  shall  be  construed 
to  apply  to  the  administration  of  domestic  or  family 
remedies  in  cases  of  emergency,  or  to  the  laws  regulating 
the  practice  of  dentistry  or  of  pharmacy.  And  this  act 
shall  not  apply  to  surgeons  of  the  United  States  Army, 
Navy  or  Marine  Hospital  Service  in  the  discharge  of  their 
official  duties  or  to  any  person  who  ministers  to  or  treats 
the  sick  or  suffering  by  mental  or  spiritual  means  with- 
out the  use  of  any  drug  or  material  remedy." 

This  section  of  the  statute  was    construed    by    the 

Supreme  Court  in  thePeople  v.     Dunn     Supra.     In    the 

People  etc.  v.  Brown  (General  No.  6562  not  yet  reported) 
this  court  reviewed  all  the  cases  in  this  state  touching 
the  questions  here  involved.  From  a  review  of  all  these 
cases  there  can  be  no  doubt  that  one  who  advertises, 
_iirofesses,  offers,  undertakes  or  pretends  to  undertake  to 


diagnose,  treat,  heal  or  benefit  a  patient,  regardless  of 
whether  that  patient  is  or  is  not  suffering  from  any 
actual  ailment  or  disease  and  who  charges  or  accepts 
compensation  therefor  is  practicing  medicine  within  the 
meaning  of  the  statute  under  which  this  suit  was 
brought,  and  is  subject  to  the  penalties  therein  provided. 
The  evidence  in  this  record  clearly  shows  that  appel- 
lee undertook  or  pretended  to  diagnose,  treat  and  cure 
the  trouble  of  his  patients.  True  the  diagnoses  in  all  cases 
were  remarkably  alike.  The  formula  was,  "the  bones 
or  vertebra  of  your  back  are  out  of  their  normal  or  prop- 
er position  etc."  and  he  advertised  and  assumed  or  pre- 
tended to  be  able  to  "place  those  bones  of  the  back  in 
their  normal  or  proper  position,"  the  result  of  so  doing 
to  be  health.  This  adjustment  he  did  or  pretended  to  do 
bj-  apply  pressure  with  his  hands  to  the  vertebra  and 
manipulating  the  same,  first  having,  as  one  witness  ex- 
pressed it,  removed  all  clothing 
(Page  2) 

"down  to  the  real  man, 
down  to  the  hips."  He  gave  to  some  of  his  customers  a 
sort  of  pamphlet  on  the  inside  of  the  first  cover  of  which 
were  six  verses  of  doggerel  worse  out  of  joint  than  the 
backs  of  his  customers,  the  purpose  of  which  seems  to 
be  to  call  attention  to  the  wide  class  of  ailments  that 
chiropratic  treatments  would  cure. 

The  record  further  shows  that  what  appellee  adver- 
tised, attempted  or  pretended  to  do  ,did  not  come  within 
the  proviso  of  the  section  quoted.  It  is  also  further  dis- 
closed that  he  did  what  he  did  for  pay  and  that  he  was  in 
fact  paid  for  it. 

There  can  be  no  question  that  the  evidence  in  this 
record  clearly  shows  that  appellee  was  practising  medi- 
cine within  the  meaning  of  the  statute  above  referred 
to,  and  there  is  no  pretense  that  he  had  a  license  or  cer- 
tificate from  the  State  Board  of  Health  permitting  him 
to  do  so. 

The  verdict  was  manifestly  contrary  to  the  weight 
of  all  the  evidence  and  the  judgment  is  reversed  and  the 
cause  remanded  to  the  County  Court. 
Reversed  and  Remanded. 

(Page  3) 
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Gen.  IMo.  6607.     October  Teim  A.  D.  1916.     Ag.  No.  20. 

Abraham    B.   SteiiJiour,         Appellant, 

is. 
Dora  Merrilees,  Ef  Al,  Appellees. 


Appeal  From  «life  Circuit  Court  of      !^    A    S     T      /l  M 

Loqarf  County.  f^    \J    ^      X  .  i"!  *      t^ 


.ogart  County. 

Graves,  J. 

On  July  15th,  1915  appellant  entered  into  a  contract 
with  appellees  for  the  purchase  of    some     real     estate 
whereby  it  was  agi'eed  among  other  things  that  appellees 
should  convey  to  appellant  the  said  real  esatte  by  war- 
lanty  deed,  and  should  furnish  to  appellant  an  abstract 
of  title  to  the  premises  in  question,  showing  the  same  to 
be  free  and  clear  of  all  clouds  and  incumbrances,  and  if 
the  title  to  the  same  was  not  good  but  could  be  made, 
that  appellees  should  make  it  so  by  March  1,  1916,  and 
appellant  should  reser\''e  $500  from  the  purchase  price 
until  it  was  made  good,  and  if  the  title  was  not  made 
good  by  July  1,  1916,  appellant  might  clear  the  same  and 
pay  the  expense  of  so  doing  out  of  the  $500  of  the  pur- 
chase price  so  reser^'ed;  that  appellant  should  pay  ap- 
pellees $1200  of  the  consideration   for  the  lands,   cash 
down,  and  in  the  case  the  title  could  not  be  perfected 
legally,  appellees  should  return  the  $1200  advanced.     Ap- 
pelant advanced  the  $1200  and  appellees  prepared  and 
tendered  deeds  to  the  premises  which  appellant  refus- 
ed to  accept,  claiming  that  good  title  was  not  conveyed 
thereby  and  that  appellees  could  not  give  good  title.     Ap- 
pellees refused  to  return  the  $1200  advanced     and     ap- 
pellant brought  this  suit  to  recover  the  same.     The  court 
before  whom  the  case  was  tried  found   the    issues    for 

(Page  1) 
the  defendants  and  rendered  judgment  against  the  plain- 
tiff in  bar  of  his  action  and  for  costs.     The  plaintiff  has 
appealed. 

The  title  of  appellees  was  derived  through  the  will 
of  one  William  Hargadine,  deceased,  by  the  terms  of 
which  the  premises  in  question  was  given  to  appellee 
Dorothea  Merrilees,  a  daughter  of  the  testator,  for  life, 
and  at  her  death  to  descend  to  and  become  the  property 
of  the  heirs  of  her  body  begotten  in  lawful  wedlock,  or 
the  survivors  thereof,  share  and  share  alike,  they  to 
have  possession  thereof  as  they  shall  thereafter  become 
of  age.  By  a  later  provision  of  the  will  it  is  provided 
that  in  case  of  the  death  of  any  of  his  daughters  leaving 
no  heirs  of  her  body  begotten  in  lawful  wedlock,  then  the 
share  of  sucli  daughter  shall  descend  to  and  be  distribut- 
ed among  his  surviving  daughters. 

These   bequests  were  subject  to   certain  other   re- 


strictions  and  conditions  not  involved  in  this  litigation. 

Upon  his  death  the  testator  left  as  his  only  children 
and  heirs  at  law  three  daughters,  Dorothea  Merrilees, 
Mary  A.  Coffman  and  Martha  J.  Ogle. 

Dorothea  Merrilees  at  the  time  this  litigation  arose 
had  four  children  living,  Lydia  Coombs,  Margaret  Louks, 
Mason  Appelgate  and  Willard  Merrilees.  All  of  them 
were  of  age,  Dorothea  Merrilees  then  being  past  sixty- 
three  years  of  age. 

Appellees  tendered  to  appellant  deeds  signed  by  all 
the  children  and  grand-children  of  the  testator,  and  by 
their  consorts  where  such  persons  were  married,  in  which 
deeds  appellant  was  named  as  grantee. 
(Page  2) 

These  deeds  were 
refused  for  the  specific  reason  as  expressed  by  appellant 
ii;  his  brief  and  argument  "that  the  title  which  defend- 
ants' derived  from  William  Hargadine  under  his  will  was 
uncurable  until  the  death  of  Dora  (Dorothea)  Merrilees." 
By  that  expression  we  understand  counsel  to  mean  that 
untfl  the  death  of  Dorothea  Merrilees  it  cannot  be  de- 
termined who  win  be  the  owners  of  the  fee  in  the  prem- 
ises in  question  after  the  termination  of  the  life  estate. 

There  can  be  no  doubt  under  the  holdings  of  the 
Supreme  Court  of  this  state  that  by  the  will  of  William 
Hargadine  estates  in  reversion  and  contingent  remaind- 
ers were  ajreated  based  on  the  life  estate  given  to  Doro- 
thea Merriless.  Blakey  vs.  Mansfield  274  111.  133,  Bond 
V.  Moore  235  111.  576.     Smith  v.  Gliester  272  111.  428. 

In  the  cases  cited  it  is  held  that  when  iAie  members 
of  the  class  who  are  by  the  terms  of  the  will,  to  take  the 
remainder  at  the  death  of  the  life  tenant,  cannot  be  as- 
certained until  that  event  takes  place,  and  the  life  ten- 
ant and  the  owners  of  the  reversion  convey  their  inter- 
ests to  the  same  person,  the  life  estate  and  the  reversion 
merge  in  the  same  person  and  the  contingent  remainder 
is  defeated  by  destroying  the  life  estate  on  which  it  is 
based. 

The  deeds,  tendered,  being  signed  by  the  owners  of 
the  life  estate  and  of  the  estate  of  reversion,  would  have 
vested  in  appellant,  the  grantee  therein  named,  the  title 
in  fee  to  the  premises  therein  desclribed,  if  the  same  had 
been  accepted. 

Some  evidence  was  heard  by  the  court  upon  the  trial 
and  some 

(Page  3) 
contention  was  there  made  by  appellee  that  & 
modification  of  the  original  contract  was  made  m  a  con- 
versation between  the  parties,  whereby  it  was  agreed 
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that  the  deeds  tendered  should  be  accepted  as  convey- 
ing good  title.  Permitting  such  evidence  to  be  introduc- 
ed is  urged  for  error.  Granting  that  it  was  error  it  was 
harmless  for  the  reason  that  the  deeds  tendered  v/ere 
sufficient  to  convey  the  title  called  for  by  the  written 
contract  sued  on. 

Several  other  supposed  defects  in  the  title  claimed 
to  be  shown  by  the  abstracts  in  evidence  has  been  argued 
here.  These  objections  were  not  presented  to  or  pass- 
ed upon  by  the  Circuit  Court  and  therefore  are  not  of  any 
avail  here.  The  only  defect  in  title  contended  for  in  the 
Circuit  Court  was  the  one  specified  in  the  bill  of  parti- 
culars, i.  e.  "The  plaintiff  by  advice  of  counsel  rejected 
the  title  as  noti  filling  the  contract;  on  ihe  ground  thai  it 
is  impossible  during  the  life  of  Dora  Merrilees  to  clear 
the  title  by  any  suit."  That  objection  has  already  been 
disposed  of.  Besides  that,  no  other  objection  to  the  title 
has  been  suggested  that  could  not  in  all  probability  be 
cured  by  a  bill  to  quiet  title,  and  as  to  such  defects  the 
contract  sued  on  provides; 

"If  said  title  is  not  good  butl  can  be  made  good  ac- 
cording to  this  contract  first  parties  agree  so  to  do  and 
it  the  same  is  not  done  by  March  1,  1916,  second  party 
shall  reserve  $500.00  to  be  kept  in  said  bank  until  same 
is  complied  with;  if  title  is  not  perfected  by  July  1,  1916, 
said  second  party  may  clear  same  at  expense  of  the  first 
parties  to  be  paid  out  of  said  $500.00.  Second  party  to 
get  possession  March  1,  1916." 

It  is  further  argued  that  appellees  havel  made  other 
conveyances  of  this  property.  The  record  shows  that  one 
of  the  parties  to  the  contract,  Marion  Louks,  has  obtain- 
ed title  to  tihe  other  interests  and  has  given  a  mortgage 
on  the  premises  for  $9000,  but  that  was  after  appellant 
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had  positively  refused  to  accept  the  title  tendered,  and 
besides  that  at  the  trial  in  th©  Circuit  Court  on  Febru- 
ary 9,  1916,  Louks  offered,  and  testified  that  he  was  ready 
able  and  willing  to  dlear  the  title  to  the  lands  and  convey 
the  same  to  appellant  according  to  the  terms  of  the  con- 
tract, if  appellant  would  accept  andJ  pay  for  the  same  by 
March  1,  1916,  as  provided  by  the  contract,  but  the  offer 
was  not  acdepted'.  It  will  be  observed  that  at  the  time 
Louks  made  this  offer  the  time  provided  for  the  fulfill- 
ment of  the  original  contract  had  not  expired  by  nearly 
three  weeks. 

There  was  no  error  in  the  findings;  of  law.  All  cor- 
rect propositions  of  law  contained  in  those  refused  were 
also  contained  in  those  held. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Gen.  No.  6610.     Oclober  TermlA.  D.  1916.     Ag.  No.  23. 

0.  P.  Simpson,  Admirpstrator    of    the 
Estate  of  William  Siinpson,   Deceased, 
\  Appellint, 

\  vs/ 

Artamisa  flpberts  And   J.   0.   Roberts, 

Conservator  oJ,  Artamisa  Roberts,  Feeble- 

Minded,  \,  ,,•  Appelle^. 

Appeal  from  the  Circuit  Court  ot\     /^     f^      -IT       A  €\    W^ 

Shelby  County.  ^    QS     LA.     0   5 

Graves,  J. 

Wyiiam  Simpson,  deceased,  was  for  a  time  before 
his  death  the  conservator  of  the  person  and  estate  of 
Artamisa  Roberts,  a  feeble-minded  person.  After  his 
death  his  administrator  began  this  suit  to  recover  from 
appellees  for  moneys  claimed  to  have  been  expended  and 
services  claimed  to  have  been  rendered  by  him  for  the 
said  Artamisa  Roberts  during  the  time  he  v^^as  her  con- 
servator, over  and  above  the  amount  received  by  him 
from  all  sources  for  her  use.  The  declaration  consists  of 
the  common  counts  and  what  purports  to  be  a  special 
count.  There  was  filed  as  an  amended  bill  of  particulars 
a  series  of  totals  of  amounts  received  and  amounts  paid 
out  and  balances  claimed  to  be  due  appellant,  which  bal- 
ances were  struck  at  irregular  intervals  covering  a  period 
of  time  beginning  April  9th,  1896  and  ending  December 
30,  1912.  There  is  no  information  hazarded  in  this  so- 
called  bill  of  particulars  as  to  the  source  of  separate 
items  of  the  income  or  the  items  of  expenditure,  or  the 
persons  who  received  the  same.  The  court  before  whom 
the  cause  was  tried  found  the  issues  for  the  defendant 
and  entered  judgment  against  the 
(Page  1) 

plaintiff  in  bar  of  his 
action  and  for  costs'. 

To  maintain  his  suit  appellant!  introduced  in  evi- 
dence reports  which  had  been  filed  by  or  for  his  deced- 
ent in  the  County  Court,  of  his  acts  and  doings  as  such 
conservator  from  April  27,  1896  to  December  30,1912. 
Appellee  objected  to  these  reports  as  evidence  on  sev- 
eral grounds,  but  the  same  were  received  subject  to  such 
objections.  No  other  proof  of  his  claim  was  offered  by 
appellant. 

There  are  several  reasons  why  these  reports  were 
not  competent  evidence. 

They  are  nothing  more  than  ex-parte  statements  of 
the  matters  therein  contained  and  do  not  constitute 
even  prima  facie  evidence  of  such  facts  until  there  is 
proof  of  an  adjudication  of  their  correctness  by  the  court 
in  which  the  same  were  filed.  The  proof  of  such  ad- 
judication can  only  be  made  by  introducing  the  record  of 


the  same  in  evidence,  and  this  was  not  done.  There  is  a 
memorandum  on  some,  if  not  all,  of  these  reports  to  the 
effect  that  they  have  been  approved  by  the  "County 
Judge"  but  no  record  of  their  approval  was  produced,  if 
any  is  in  existence. 

Some  of  these  reports  were  made  by  one  styling 
himself  attorney  in  fact  for  William  Simpson,  the  con- 
servator. We  know  of  no  law  which  authorizes  a  con- 
£;ervator  to  act  by  an  attorney  in  fact. 

Some  of  the  items  in  these  reports  are  cleahly  for 
things  that  are  not  necessities  of  the  Ward.  To  illustrate 
— the  funeral  expenses  of  the  mother  of  the  ward  are  not 
primarily  a  necessity  nor  a  proper 
(Page  2) 

charge  against  the  ward. 
It  may  well  be  that  upon  a  proper  showing  the  ward 
could  be  charged  with  that  expense  but  no  such  show- 
ing was  made. 

The  charges  in  some  of  these  reports  were  not 
itemized  or  any  showing  made  of  what  the  same  was 
expended  for. 

There  is  an  item  in  one  of  thege  reports  in  which 
the  ward  is  charged  with  $367.22  "by  error  in  report  of 
May  16."  What  the  error  was  or  what  "May  16th"  is 
referred  to  is  not  made  to  appear  either  in  the  report  or 
by  any  other  means. 

The  reports  offered  in  themselves  do  not  amount  to 
any  evidence  of  the  claim  sued  on.  There  was  no  pro- 
position of  law  passed  upon  or  presented  and  no  com- 
plaint is  made  by  appellant  of  the  rulings  of  the  court 
on  the  admission  of  evidence.  The  sole  question  pres- 
ented on  this  appeal  is  whether  under  the  evidence  ap- 
pellant was  entitled  to  a  judgment. 

As  the  reports  referred  to  were  not,  without  other 
evidence,  any  proof  whatever  of  the  debt  sued  for,  and 
as  no  other  proof  was  offered,  it  follows  that  there  was 
nothing  upon  which  the  Circuit  Court  could  have  rendered 
judgment  for  appellant. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Gen.  No.  6613.     Ociober  Term,  A.  D.  )916.     Ag.  No.  26. 

Ollie   Sampson,  Plaintifl/in  Error, 

\  vs. 

Retta   L.    Hatshman   and  /Clement   E 
Harshman,       \     Defendants  in  Error, 

Writ  of  Error  ip  the  Circuit  Court  of 
Moulirie  Goupty 

Graves,  J.  \^, 

This  writ  of  error  was  sued  out  by  plaintiflF~to  have 
reviewed  a  judgment  in  his  favor  for  $25  in  a  suit  for 
personal  injuries.  The  sole  complaints  that  are  available 
to  plaintiff  in  error  in  this  case  are  such  as  relate  to  the 
inadequacy  of  the  verdict.  Other  questions  have  been 
argued  but  the  finding  of  the'  jury  was  in  favor  of  plain- 
tiff in  error  on  the  question  of  liabihty,  and  any  errors 
pertaining  to  that  question  that  may  be  found  in  the 
record  are  harmless  as  far  as  plaintiff  in  error  is  concern- 
ed. 

Plaintiff  in  error  was  a  farm  laborer  working  for  his 
father  under  a  contract  by  which  he  was  to  receive  for 
his  services  $27  per  month  and  his  board  and  washing 
until  the  liast  of  June,  and  harvest  wages  through 
harvest. 

A  wagon  in  which  plaintiff  in  error  was  riding  was 
upset  by  a  runaway  team  belonging  to  one  of  defen- 
dants in  error,  and  he  sustained  a  sprained  ankle.  He 
testified  that  he  walked  on  crutches  over  seven  weeks 
and  that  he  "did  not  work"  any  after  the  accident  until 
September.  The  accident  occured  April  13  of  the  same 
year.  He  also  testified  that  he  could  not  wear  a  shoe 
for  five  months.     There  is,  however,  no  proof  shown  in 

the  abstract,  neither  can  we  find  any  in  the  record 
(Page  1) 

that 

he  did  not  in  fact  receive  his  $27  per  month  and  his 
board  and  washing  for  the  whole  time  he  was  laid  up. 
Neither  is  there  any  evidence  that  his  failure  to  work  at 
that  time  was  due  to  the  accident.  Neither  is  there  any 
proof  that  he  expended  any  money  for  medical  services, 
medicine  or  anything  else  in  and  about  being  healed. 
The  amount  of  damages  that  he  was  entitled  to  receive 
was  therefore  a  matter  of  estimate,  not  of  definite 
proof.  Under  those  circumstances  the  amount  of  the 
damages  that  should  be  awarded  was  peculiarly  with- 
in the  province  of  the  jury  to  detrmine. 

Plaintiff  in  error  in  his  argument  says  that  the 
matter  of  damages  were  susceptible  of  definite  proof. 

The  fact  that  it  may  have  been  susceptible  of  definite 
proof  does  not  supply  the  proof.  It  is  the  proof  that  is 
lacking  here,  not  the  opportunity  to  make  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Gen.  No.  6621.     October  Terhi  A.  D.  1916.     Ag.  No.  32. 

A.  R.  Rich,  Administrator  of  the  Estate 
of  Rizpah  Hudson  Riclli  Defendant  in  Error,  * 

Blueford\  Wilson  and/  WilHam  Cotter,  Re- 
ceivers )s^f  the  Chicago,  Peoria  &  St.  Louis 
Railroad  \Company/  Plaintiffs  in  Error. 

ErrorXio  ihe/Circuit  Court  of 


0  the/Circuit  Court  of^.^^i»^-r      \  OQ 

JersX  County.  2    Q    ^     i«A.     O    O 


Graves,  J.  / 

In  the  trial  of  a  suit  in  trespass  on  the  case  brought 
by  an  administrator  to  recover  pecuniary  damages  for 
the  benefit  of  the  next  of  kin  because  of  the  death  of  a 
little  girl  four  years  old,  caused  by  a  collision  between 
a  train  of  plaintiff  in  error  and  an  atitomobile  in  which 
the  dhild  was  riding  and  which  was  being  driven  by  the 
mother  of  the  dhild,  the  court  gave  two  instructions 
which  informed  the  jury  in  substance  that  the  law  re- 
quired of  plaintiff'  in  error  to  have  a  bell  weighing  at 
least  thirty  pounds  ringing  continously  for  the  eighty  rods 
immediately  before  the  train  reached  a  public  highway 
crossing  or  to  have  a  whistle  sounding  continuously  on 
the  engine  pulling  such  train,  for  the  eighty  rods  im- 
mediately before  reaching  such  crossing. 

These  instructions  were  erroneous.  The  law  re- 
quires that  either  a  bell  or  a  whistle  be  continuously 
t^ounded  for  eighty  rods  before  reaching  such  a  crossing. 
The  servants  of  plaintiff  in  error  had  the  option  to 
sound  the  bell  part  of  the  time  and  the  whistle  part  of 
the  time  or  sound  either  the  bell  or  the  whistle  all  of 
the  time  but  was  not  required  to  sound  either  one,  all 
of  the  time.  St.  Louis  Etc.  Ry.  Co.  v.  Hawley  90  111.  App. 
653. 
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An  instruction  was  given  on  the  question  of  danrages 
in  which  the  following  language  was  used: —  "You 
should  fix  such  damages  at  such  amount  as  the  jury  may 
believe  from  the  preponderance  of  the  evidence  will 
justify  and  fairly  compensate  the  next  of  kin.'' 

Instructions  in  which  equivalent  language  to  that 
quoted  has  been  used  have  been  condemned  in  Bluren 
Coal  and  Ice  Co.  v.  Howell  204  111.  515  and  cases  there 
cited. 

In  Waldron  v.  Marcier  82  111.  550  the  Supreme  Court 
said  of  such  an  instruction  "It  should  have  been  'such 
damages  as  she  had  sustained'  and  not  have  given  to 
the  jury  the  wide  latitude  of  allowing  her  such  damages 
as  they  might  deem  that  she  was  entitled  to."  See  also 
Fowler  v.  C.  &  E.  I.  R.  R.  234  111.  619,  I.  C.  R.  R.  Co.  v. 
Johnson  221  111.  49. 
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The  jury  assessed  the  plaintiff's  damages  at  $5000. 
In  view  of  the  fact  that  there  was  no  evidence  in  the 
redord  of  whether  the  child  was  well  and  strong  or  sick- 
ly and  weak,  or  whether  it  was  bright  or  foolish,  or 
whether  fts  characteristics  were  such  as  would  likely 
render  it  a  burden  or  a  benefit  to  the  next  of  kin.  the 
amount  of  the  verdict  is  so  large  as  to  challenge  the  con- 
science of  persons  unaffedted  by  personal  interest.  We 
cannot  bring  ourselves  to  the  belief  that  the  evidence 
warrants  a  finding  that  the  next  of  kin  had  suffered 
pecuniary  loss  to  the  extent  of  $5000  by  the  death  of 
this  child.  Neither  are  we  able  to  deny  that  the  errone- 
ous instructions  may  have  caused  the  jury  to  find  the 
same. 

A  judgment  for  $5000  based  on  this  verdict  was 
rendered.    This 

(Page  2) 
judgment  must  be  and  is  reversed  f i  r 
the  reasons  given,  and  the  clause  is  remanded  to  the 
Circuit  Court  for  another  trial. 

Reversed  and  Remanded. 
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Gen.  No.  6624.     Ooiober  Ternl  A.  D.,  1916     Ag.  No.  35 

Fred  Baber,  TrusteeJ  Appellee, 

Erastiis  Hurst,  et  ajf  Appellant. 

Appeal  From  tharCircuit  Court  of,        „     .l^      ---       ■  <«     y=«i 

E.,a/c..„.,      ^OSI.A.  S9 

(/raves,  J. 

This  is  a  suit  in  chancery  to  restrain  the  collection 
of  a  certain  judgment  and  to  vacate  the  same.  An  issue 
of  fact  was  formed  and  tried  by  a  jury.  The  jury  de- 
termined the  issues  in  favor  of  the  complainant  and  a  de- 
cree was  entered  following  the  finding  of  the  jury. 

A  motion  of  appellee  to  strike  the  bill  of  exceptions 
from  the  files  was  taken  with  the  cfese.  It  is  based  up- 
on the  contention  that  it  was  not  filed  in  the  office  of  the 
clerk  of  the  Circuit  Court  within  the  time  allowed  by 
that  court  for  so  doing. 

It  is  contended  on  the  part  of  appellant  that  there 
was  no  time  fixed  by  the  order  of  the  court  within  which 
the  bill  of  exceptions  should  be  filed  with  ihe  clerk;  that 
the  court  did  fix  a  time  within  whic|h  it  should  be  pres- 
ented to  the  judge  for  signature;  that  it  was  presented 
to  the  judge  and  signed  by  him  within  the  time  specified, 
and  that  the  motion  to  strike  it  should  therefore  be  de-  . 
nied. 

The  decree  was  entered  on  March  28,  1916.  The 
record  of  the  court  of  that  date  in  this  case  as  it  appears 
in  the  transcript  thereof  filed  in  this  court  by  appellant 
shows  that  the  prayfer  of  appellant  for  an  appeal  was 
allowed,  "on  the  defendant  filing  an  appeal  bond 
(Page  1) 

in  the  sum 
of  $200  within  thirty  days  from  this  date,  and  the  filing 
of  a  certificate  of  evidencte  within  ninety  days  from  tins 
date." 

There  is  in  the  certificate!  of  evidence  signed  by  the 
trial  judge  who  purports  to  be  an  order  for  an  appeal 
which  purported  order  recites  that  the  certificate  of 
evidence  shall  be  "presented"  within  ninety  days. 

Such  a  recital  in  the  certificate  of  evidence  is  im- 
proper, out  of  place  and  inoperative.  The  sole  function 
of  a  certificate  of  evidence  in  a  chancery  case  is  to  truly 
set  fourth  the  evidence  offered,  rejected,  received  and 
considered  on  the  hearing  and  any  attempt  to  make  it 
subserve  any  other  purpose,  is  without  warrant  of  law. 
All  written  motions  and  the  orders  made  thereon  are 
matters  to  be  entered  of  record  by  the  clerk.  As  to 
such  matters  a  court  of  review  is  bound  by  the  clerk's 


record  so  made.     Flaherty  v.   IHcCormick,  123  111.  525; 
Colehour  v.  Roby  88  111.  App.  478;  Ames  v.  Stockoff  73 

111.  App.  427. 

The  certificate  of  evidence  was  presented  to  and 
signed  by  the  trial  judge  on  June  21,  1916.  The  time 
allowed  by  the  court  within  which  it  could  be  filed  ex- 
pired onj  June  26th;  five  days  after  it  was  signed  by  the 
judge. 

Instead  of  filing  it  within  the  time  given  it  was  held 
until  August  19,  1916,  almost  sixty  days  after  it  was 
signed. 

The  delay  in  filing  the  certificate  of  evidence  was 
not  the  fault  of  the  court  as  it  appeared  to  be  in  Hill  Co. 
V.  U.  S.  Guaranty  Co.  250  111.  242,  cited  by  appellant. 

The  motion  of  appellant  to  strike  the  certificate  of 
evidence 

(Page  2) 
from  the  transcript  of  the  record  in  this  court 
is  allowed  and  the  same  is  stricken  accordingly. 

As  the  detremination  of  the  only  errors  argued  in 
this  case  depends  upon  facts  which  can  be  shown  only 
by  a  certificate  of  evidence  and  as  there  is  no  such  certi- 
ficate now  in  this  record  the  decree  of  the  Circuit  Court 
is  affirmed. 

Decree  affirmed. 

(Page  3) 
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Gen.  No.  66^3.      October  Term  A.  D.  1916.      Ag.  No.  44. 

John  R.  Myers,  /  Appellee, 

Modern  Voodmen  of/America,  Appellant 


AppeaMrom  the/Circuit  Gouri  of  •^      T       /\         iX-   ^ 

\  MacoiJCouniy  9    05     X«^*     ^'^tJ 


Graves,  J. 

Appellant  is  a  fraternal  benefit  society.  Appellee  is 
the  only  heir  of  one  Henry  M.  Myers  who  prior  and  at 
the  time  of  his  death  was  a  member  of  the  society  and 
held  a  benefit  certificate  for  $3000.00  in  which  May  M 
Myers,  the  wife  of  the  member,  was  named  as  benefici- 
ary. May  M.  Myers,  the  beneficiary  named,  died  durinj?, 
the  hfetime  of  the  member.  On  February  23,  1915,  the 
member  made  out  and  sent  in  toi  the  head  camp  what  is 
called  for  some  unknown  reason  "a  waiver  of  lost  certi- 
ficate," but  which  was  in  truth  an  ofl^er  to  waive  all  rights 
under  the  original  certificate  in  consideration  of  the  is- 
suance by  the  society  of  a  new  certificate  making  appellee 
a  beneficiary  to  the  extent  of  $1000;  one  Van  R.  Payers, 
a  brother  of  the  member  a,  beneficiary  to  the  extent  of 
$1500  and  one  Jane  Nicely,  a  sister  of  the  member,  a 
beneficiary  to  the  extent  of  $500.  Thif  paper  was  re- 
ceived at  the  head  office  of  the  society  at  Rock  Island, 
Illinois,  on  February  26,  1915.  but  no  new  certificate  was 
ever  issued  pursuant  to  the  request  therein  contained  or 
otherwise.  The  member  died  on  February  28,  1915. 
When  this  case  was  tried  suits  were  pending  in  the  state 
of  Ohio  brought  by  Van  R.  Myers  and  Jane  Nicely  re- 
spectively for  the  amounts  they  would  have  respectively 
received  had  a  new  certificate  been  issued  in  accordance 
with  the  application  therefor  made  by  the  member  ir' 
his  life  time.  Appellee  has  already  received  $1000  from 
appellant.  Judgment  was  entered  in  this  suit  in  favor 
of  appellee  and  against  appellant  for  $2058.  It  is  not 
denied  that  the  judgment  is  correct  if  the  original  certi- 
ficatei  was  in  force  at  the  time  the  member  died. 

Appellant  opens  its  argument  with  the  statement  that 
"The  issues  to  be  determined  in  this  case  are  very 
similar  to  the  case  of  Louis  Killion  vs.  Modern  Woodmen 

of  America" 111.  App. —  in  which  the  opinion 

was  filed  by  this  court  in  October  1916.     In  that  case  wc 
held 

(Page  1) 
original  certificate  was  in  force  and  the  Supreme 
Court  has  since  refused  to  issue  a  writ  of  certiorari  m 
that  case. 

The  member  to  whom  the'  benefit  certificate  was  is- 
sued in  this  case   had   the  undoubted  right   during  hi:-: 


life  time  to  change  the  beneficiaries  named  in  his  origin- 
al certificate. 

As  to  how  a  member  shall  proceed  to  make  a  change 
in  his  beneficiaries  and  when  it  shall  be  effective  is  point- 
ed out  by  the  by-laws  of  the  society.  These  by-laws  are 
by  the  application  for  member  ship  and  the  benefit  certi- 
ficate issued,  made  ai  part  of  the  contract  for  indemnity 
It  is  there  provided: — 

Sec.  47.  Change  of  Beneficiary — Assignment  of 
Benefits — Any  member  in  good  standing  who  desires  to 
change  his  beneficiary  shall  execute  the  surrender  clause 
on  the  back  of  his  benefit  certificate,  designating  therein 
the  change  desired,  and  deliver  said  certificate,  together 
with  a  fee  of  50  cents,  to  the  Camp  Clerk  *  *  *  *  The 
local  clerk  shall  deposit  one-half  of  said  fee  of  50  cents 
in  the  general  fund  of  the  camp  and  forward  said  certi- 
ficate and  the  remaining  half  of  said  fee  to  the  head 
Clerk,  who  shall  thereupon  issue  a  new  benefit  certificate 
payable  to  the  beneficiary  named  in  said  surrender  dause 
*  *  *  *  No  chanfif:e  in  the  designation  of  beneficiary  shall 
be  effective  until  a  new  certificate  has  been  issued  "by  the 
Head  Clerk  and  within  the  lifetime  of  the  member.  Any 
attempt  by  a  member  to  change  the  payee  of  the  bene- 
fits of  his  benefit  certificate  by  will  or  other  testamen- 
tary document,  contract,  agreement,  assignment,  or  other- 
wise than  by  strict  compliance  with  the  provisions  of 
this  section  shall  be  absolutely  null  and  void  *  *  *. 

Sec.  48.  Substitute  for  Lost  Certificates — In  case 
a  benefit  dertificate  is  lost,  destroyed,  or  beyond  the  miem- 
ber's  control,  he  may,  in  writing,  on  form  furnished  by  the 
Head  Clerk,  waive  all  claims  thereunder,  designate  the 
same  or  some  other  beneficiary,  the  same  or  a  smaller 
amount  of  benefits,  and  have  a  substitute  certificate  is- 
sued bv  filing  the  said  waiver  with  and  paying  to  his 
Camp  Clerk  a  fee  of  50  cents.  Thereupon,  the  Camp 
Clerk  shall  forward  to  the  Head  Clerk  said  waiver  and 
one-half  of  said  fee,  whereupon  a  substitute  certificate 
shall  be  issued  as  requested.  No  change  in  the  desig- 
nation of  beneficiary  or  beneficRaries  shall  be  effective 
until  a  new  certificate  shall  have  been  issued  during  the 
lifetime  of  the  member  and  until  such  time  the  pro- 
visions of  the  old  certificate  shall  remain  in  force. 

Sec.  49.  Contract  for  Beneficial  Membership — The 
contract  for  beneficial  membership  between  the  Society 
and  its  beneficial  members  shall  include  the  application 
for  beneficial  membership,  the  medical  examination  fur- 
nished by  the  applicant,  the  benefit  certificate  issueJ 
thereupon,  and  the  bylaws  of  the  society  as  they  exist  at 
the  time  of  t^ie  issuance  of  the  certificate,  or  as  they 
may  be  thereafter  amended,  modified  or  charged;  all  with 
the  same  force  and  effedt  as  if  written  into  the  face  of 
the  benefit  certificate.  This  provision  shall  be  construed 
not  only  to  govern  the  rights  and  conduct  of  the  mem- 
ber, but  also  to  determine  the  financial  liability  of  the 
member  to  the  society  and  of  the  society  to  the  member 
and  his  benefidiary  or  beneficiaries. 

(Page  2) 

The  language  used  in  the  by-laws  quoted  would 
seem  to  be  too  clear  to  need  interpretation  or  construc- 
tion. If  anything  could  be  said  to  make  more  clear  the 
rights  under  the  provisions  of  these  by-laws,  it  was  said 
in  Hodalski  v.  Hodalski  181  111.  158. 

The  plain  meaning  of  these  by-laws  as  interpreted  * 
in  the  Hodalski  case  is  llhat  no  attempted  change  in  the 
beneficiary  named  in  a  benefit  certifidate  will  be  effec- 
tive until  a  new  certificate  has  been  issued  during  the 


lifetime  of  the  member  in  which  a  new  beneficiary  is 
named.     Freund  v.  Freund,  218  111.  189. 

We  are  aware  that  there  are  numerous  cases  in 
various  jurisdictions  holding  that  when  the  member  has 
done  all  that  he  can  do  to  change  his  beneficiaries  it  will 
be  regarded  as  done.  This  equitable  rule  has  no  applica- 
tion in  actions  at  law  in  this  state  where  the  distinction 
between  law  and  equitable  jurisdiction  is  preserved. 
Killion  vs.  Modern  Woodmen  Supra. 

Beneficiaries  named  in  the  benefit  certificate  of  a 
mutual  benefit  society  have  no  vested  rights  therein, 
until  the  death  of  the  member,  but  suc)h  rights  attach 
immediately  upon  the  death  of  the  member.  Hodalski 
V.  Hodalski,  Supra.  Benton  v.  Brotherhood  of  Ry  Brake- 
men  146  111.  570. 

Appellee  was  at  the  time  of  the  death  of  the  memb- 
er the  beneficiary  named  in  the  original  certificate  sued 
on.  No.  change  of  beneficiary  had  been  made  and  no 
new  certificate  naming  any  person  as  beneficiary  had 
ever  been  issued.  He  was  clearly  entitled  by  the  terms 
of  the  contracts  between  appellant  and  the  deceased 
member  to  the 
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full  amount  named  in  the  benefit  cer- 
tificate. 

In  view  of  what  has  been  said,  there  was  no  error  in 
the  rulings  of  the  court  in  settling  the  pleadings  in  this 
case. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Gen.  No.  6636.      October  Term  A.  Df.  1916.      Ag.  No.  47 

Thomas  AyMcMahon,        /    Appellant, 


Selena  Crone^v  /         Appellee. 

Appeal  from\he  Cii^cuii  Court 
Greene  C 


:uit  Court  of 

"•'    ^05I.A.  47 


Graves,  J.  "^' 

This  is  a  suit  in  assunipset  on  a  promissory  note 
amounting  with  interest  tio  $266.88  and  a  loan  of  $41. 

The  defense  interposed  to  the  note  was  that  it  was 
signed  in  jest  without  consideration  and  that  it  was 
never  delivered  to  appellant  but  was  taken  by  him  with- 
out the  knowledge  or  consent  of  appellee. 

As  to  the  claimed  loan  of  $41  the  defense  was  that 
appellee  had  never  borrowed  that  or  any  other  amount 
of  appellant.  Appellee  further  set  out  in  her  affidavit 
of  defense  that  she  did  not  owe  appellant  anything  what- 
ever. 

There  was  no  plea  or  claim  of  set-off  presented  by 
appellee  in  this  case.  The  jury  found  the  issues  for  ap- 
pellee and  judgment  was  entered  against  appellant  in  bar 
of  his  action  and  for  costs. 

Appellant  claims  the  verdict  and  judgment  is  con- 
trary to  the  manifest  weight  of  the  evidence  and  that 
appellee  was  allowed  to  introduce  incompetent  evidence 
of  a  loan  made  by  appellee  to  appellant  of  $310. 

The  evidence  regarding  both  branches  of  the  claim 
sued  on  was  conflicting.  It  was  thei  province  of  the  jury 
to  weigh  the  evidence  and  pass  upon  the  credibility  of  the 
witnesses.  They  did  so  and  by  their  verdict  found  that 
appellee  was  right  in  her  version  of  the 
(Page  1) 

facts,  and  that  her 
witnesses  told  the  truth.  We  have  read  all  of  the  evi- 
dence as  abstracted  and  cannot  say  the  verdict  is  not 
fully  supported  by  it. 

At  the  trial  appellee,  while  admitting  that  at  one 
time  he  had  received  from  appellant  $41  said  it  was  not 
a  loan  but  was  a  payment  of  a  loan  appellee  had  made  to 
appellant  before  that  time.  In  that  connection  proof  of 
the  amount  of  the  claimed- loan,  and  some  other  evidence 
tending  to  show  that  it  had  been  made,  was  introduced 
over  objection  by  appellant.  We  see  no  error  in  permit- 
ting this  proof  to  be  introduced.  It  was  legitimate  cor- 
roborating evidence  of  the  claim  that  the  $41  was  not 
loaned  to  appellee  but  was  a  payment  on  an  existing  in- 
debtedness. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(Page  2) 
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Gen.  No.  6637.     October  Term  A.  D.  1916.     Ag.  No.  86. 

Fra:nk  L.  Trutter,  Administrator  of  the 
Estate  of  Joel    Wilj^rson,     Deceased, 
\  Appe 

Chicago\&   Altoiy  Railroad    Company, 
\        Appellant. 

Appeal  from  flie  Circuit  Court  of  -r-       (I  /•     f^       ' 

Sang/mon   County        £   0    5     I  •A.     ^   O 
Grave's,  J.  fmt    \J    ^ 

Appellee  obtained  a  judgment  in  the  Circuit  Court 
of  Sangamon  County  of  $4900  in  an  action  under  the  Fed- 
eral Employers  Liability  Act,  for  causing  the  death  of 
one  Joel  Wilkerson,  from  injuries  received  by  him  while 
engaged  in  the  occupation  of  car  inspector  in  the  employ 
of  appellant. 

There  were  three  counts  in  the  declaration.  In 
each  of  these  counts  it  was  alleged  t/hat  appellant  was 
operating  a  railroad  engaged  in  interstate  business;  that 
the  deceased  was  employed  as  a  car  inspector,  and  that 
part  of  his  duty  was  to  couple  air  hose  between  cars 
about  to  be  moved;  that  one  Sam  Henson  was  appellant^ 
vice  principal,  and  the  deceased  Wilkerson's  superior; 
that  the  deceased  was  engaged  on  track  No.  1,  in  coupl- 
ing the  air  hose  between  two  cars  that  were  about  to 
start  on  an  interstate  trip,  and  that  the  said  Henson 
knew  it. 

Ini  the  first  count  it  is  charged  that  Henson  knew 
that  the  switch  engine  was  moving  cars  to  be  placed  on 
track  one  and  knew  the  danger  the  deceased  was  in,  due 
tc  moving  of;  such  cars,  and  that  Henson  failed  to  warn 
Wilkerson  of  the  approach  of  the  cars. 

The  second  count  charged  that  Henson  knew  of  th<^- 

dangerous 
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position  of  Wilkerson  but  did  nothing  to  warn 
him  of  the  danger  or  to  prevent  the  placing  of  the  cars 
on  the  track,  and  that  the  switching  crew,  without  warn- 
ing Wilkerson,  kicked  the  cars  in  on  track  No.  1. 

The  third  count  charges  that  Henson  negUgently 
failed  to  warn  Wilkerson  of  the  approach  of  the  cars  or 
to  prevent  the  cars  from  being  shunted  in  on  track  No.  1. 

It  is  nowhere  charged  that  it  was  negligence  co 
shunt  the  cars  in  on  track  No.  1.  or  that  they  were  shunt- 
ed in  on  track  No.  1  in  a  negligent  or  unusual  manner,  or 
that  it  was  the  duty  of  appellant  or  of  Henson  or  of  any 
of  the  servant  of  appellant  to  warn  Wilkerson  that  cars 
were  about  to  be  shuntted  in  on  track  No.  1  or  that  it 
was  the  duty  of  appellant  or  of  any  of  its  officers  or 
servants  to  do  or  perform  any  other  act  or  thing  that     • 


^tnu«3 


was  omitted  to  be  done.  Neither  were  any  facts  averr- 
ed showing  that  appellant  owed  Wilkerson  such  duties. 
The  nearest  to  such  an  averment  there  is  in  the  declara- 
tion is  found  in  the  third  count  where  it  is  said  "It  be- 
came the  duty  of  Henson  as  vice-principal  of  defendant 
to  use  reasonable  care  to  see  that  the  said  deceased  was 
not  injured,"  and  that  he  did  not  warn  him  of  the  ap- 
roach  of  the  car  that  was  to  be  shunted  in  on  track  No. 
1  or  to  prevent  it  from  being  so  shunted  in,  but  it  is  not 
stated  that  in  order  to  use  reasonable  care  to  see  thai 
Wilkerson  was  not  injured,  it  was  necessary  to  notify 
him  that  a  car  was  about  to  be  shunted  in  on  track  No.  1. 
The  proof  fails  to  show  how  Wilkerson  was  injured, 
what  he  was  doing  when  he  was  injured,  or  what  car  ran 
over  or  against*  him.  No  one 
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saw  him  injured  and  the  last 
person  that  saw  him  before  he  was  injured  was  Henson 
who  while  on  his  way  out  of  the  yards  observed  some 
cars  on  track  No.  1  on  which  the  air  hose  was  not 
coupled  and  started  toi  couple  it,  but  before  he  reached 
the  place  he  saw  Wilkerson  coming  and  assuming  that 
Wilkerson  was  about  to  couple  the  same  hose  that  he 
had  started  to  couple,  he  turned  and  left  the  yards  and 
did  not  hear  of  the  accident  until  the  next  day.  When 
Wilkerson  was  found  after  the  injury  he  was  on  tracK 
No.  3,  having  apparently  dragged  himself  there  after  be- 
ing injured  from  a  point  on  track  No.  1  several  car 
lengths  from  the  point  where  the  uncoupled  hose  observ- 
ed by  Henson  was  located.  There  is  no  proof  that  he 
was  injured  while  attempting  to  couple  the  air  hose  be- 
tween cars  or  because  the  cars  were  shunted  in  on  track 
No.  li  or  that  lack  of  notice  that  they  were  being  shunt- 
ed in,  in  any  way  contributed  to  his  injury.  The  proof 
also  shows  that  the  usual  and  customary  manner  of  plac- 
ing cars  in  making  ug  trains  in  the  yards  where  Wilker- 
son was  injured  was  to  shunt  them  in,  and  that  Wilker- 
son knew  it. 

The  case  of  McAndrews  v.  C.  L.  S.  &  E.  Ry.  Co.  222 
111.  232  was  an  action  on  the  case  for  personal  injuries 
and  the  question  of  the  sufficiency  of  the  declaration  and 
proof  were  raised.  The  court  said  on  page  236  of  that 
opinion: 

"In  actions  the  character  of  this,  it  is  necessary  to 
aver  and  to  prove  three  elements  to  make  out  a  cause  of 
action;  (1)  The  existence  of  a  duty  on  the  part  of  defen- 
dant toi  protect  the  plaintiff  from  the  injury  of  which  he 
complains;  (2)  a  failure  of  the  defendant  to  perform 
that  duty;   and   (3)   an  injury  to  the  plaintiff  resulting 


from  such  failure." 

In  Reynolds  v.  Grace  115  111.  App.  473  it  is  held  not 
to  be  the  master's  duty  to  warn  the  servant  of  dangers 
incident  to  the  usual  method  in  which  the  work  is  done 
with  which  the  servant  is  familiar. 
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It  is  said  in  C.  &  N.  W.  Ry  Co.  v.  Donahue  74  111.  106, 
"We  do  not  understand,  it  is  the  duty  of  the  company  to 
place  one  employee  on  the  lookout  to  warn  others  of  ap- 
.proaching  danger." 

In  Gerhards  v.  Chi.  Junci.  Ry.  Co.  138  111.  App.  313  it 
was  held  not  to  be  negligence  per  se  for  a  railroad  com- 
pany to  kick  or  shunt  railroad  cars  about  on  its  own 
tracks. 

The  judgment  of  the  Circuit  Court  is  reversed  with 
a  finding  of  fact  to  be  incorporated  in  the  records  of  this 
court  that  appellant  was  guilty  of  no  negligence  in  con- 
nection with  the  circumstances  resulting  in  the  death  of 
appellees  decedent. 

Reversed  with  a  finding  of  faci. 
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Gen.  No.  6640.     Ociober  TermJA.  D.  1916.     Ag.  No.  50. 

Mary  BL  D.  Cory,  et  m,  Appellant, 

\  "^1 

City  of  HilM)oro,       I  Appellee. 

Appeal  Froili  ihe^ircuit  Gouri^ 

Montgomery   Gouniy.       ^    Q    O     X«A*      4Q 

Graves,  J. 

Appellants  filed  their  bill  in  chancery  charging  that 
a  certain  highway  owned  by  appellee  had  been  dyked 
or  graded  up  so  that  in  times  of  freshet  it  obstructed 
the  natural  flow  o:f  water  there  and  caused  thei  lands  of 
appellants  to  be  overflowed  etct;  that  part  of  that  dyke 
or  grade  had  been  washed  away  by  flood  and  that  ap- 
pelle  was  about  to  rebuild  it  to  its  former  height,  and 
asking  for  an  injunction  restraining  appellee  from  so  do- 
ing and  requiring  it  to  remove  all  such  artificial  ob- 
struction in  the  road  there,  that  interfered  with  the 
natural  flow  of  water. 

Appellee  defended  on  the  ground  that  appellants 
were  estopped  by  laches  from  maintaining  their  bill; 
that  the  obstructions  complained  of  do  not  obstruct  the 
natural  flow  of  water;  that  the  natural  dreek  bed  or 
channel  there  was  suff"icient  to  carry  off  all  the  water 
that  would  naturally  fall  or  come  there,  if  the  same  had 
been  kept  clean  but  that  complainants  have  allowed  it  to 
fill  up  and  have  allowed  willows  and  brush  to  grow  up 
there  and  obstruct  the  flow  of  water,  contrary  to  the 
provisions  of  the  drainage  ac!t  under  which  a  drainage 
district  exists,  which  includes  the  lands  of  appellants; 
that  part  of  the  dyke  in  the  road  was  placed  there  by 
hauling  dirt  taken  from  the 
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basement  of  a  barn  they  were 
building  near  there  and  that  appellants  have  not  been 
and  will  not  be  damaged  by  any  act  of  appellee  charged 
in  the  bill  of  complaint. 

The  finding  and  decree  of  the  court  as  abstracted  by 

appellant  is  as  follows: — 

"The  Court  finds  that  the  banks  of  Shoal 
creek  are  from  50  to  70  feet  In  width  running 
southwesterly  through  Section  two  (2)  town 
eight  (8)  north,  i-ange  four  (4)  west.  That  a  nat- 
ural swale  or  depression  existed  and  extended 
north  and  south  on  the  highway  known  as  the 
Hillsboro-Springfield  road,  about  mid-way  be- 
tween the  Cory  bridge  and  the  foot  hills  east 
of  said  bridsye.  Over  which  the  waters  in  the 
natural  course  of  nature  passed  in  times  of 
flood  in  a  southwesterly  direction.  That  the 
said  road  way  from  a  line  extending  30  feet 
east  of  the  bridge  to  the  foothills  is  within  the 
City  of  Hillsboro.  That  about  20  or  25  years 
ago  said  highway  vidthin  said  city  was  gra,ded 
from  the  bridge  to  the  foothills  to  the  height 
of  a  few  inches.     That  about   the  year  1901 


the  highway  was  graded  to  the  height  of  about 
two  and  one-half  feet.  That  about  three  or 
four  years  ago  the  highway  was  widened  and 
raised  about  one  foot  higher.  That  during 
freshets  during  1915  the  one  foot  that  had 
been  placed  there  three  or  four  years  ago  had 
been  washed  off.  That  said  highway  now  re- 
mains substantially  at  the  height  it  did  before 
the  freshet.  That  the  highway  at  present  is 
not  more  than  four  feet  in  height  at  any  point 
above  the  natural  surface  of  the  ground.  That 
the  said  highway  has  been  maintained  at  its 
present  height  for  the  last  15  or  16  years. 
That  at  one  time  it  was  built  higher.  That 
complainants  own  the  east  half  of  the  south- 
west quarter  of  said  section  two.  That  they 
and  their  devisor,  the  husband  and  father  of 
complainants  have  owned  the  same  for  more 
than  20  years.  That  complainants  have  I'esid- 
ed  either  on  said  premises  or  within  the  City 
of  Hillsboro.  And  had  personal  knowledge  of 
the  grade  and  the  fact  that  a  great  amount  of 
work  was  being  done  and  money  expended  by 
said  city  in  raising  said  road  and  that  they  did 
not  make  any  effort  to  prevent  the  highway 
being  graded  until  the  time  for  filing  this  suit 
in  September,  1915. 

The  Court  finds  that  said  highway  was  or- 
iginally built  up  and  constructed  unlawfully 
and  that  as  to  the  part  of  the  prayer  of  the 
bill  asking  that  the  city  be  restrained  from 
building  said  highway  to  a  height  greater  than 
the  same  now  is,  and  was  at  the  time  of  the 
filing  this  suit  was  granted.  And  that  as  to 
that  part  the  equity  is  with  the  complainant. 
That  because  of  the  personal  knowledge  of  the 
complainant  for  a  period  of  more  than  15 
years  and  without  objection  thereto  the  com- 
plainants have  been  guilty  of  laches  and  are 
estopped  from  claiming"  any  right  from  the 
mandatory  injunction  for  the  removal  of  the 
grade  as  the  same  exists  at  the  present  time. 
Perpetually  enjoins  the  city  from  raising  or 
building  the  highway  to  a  greater  height  than 
the  same  now  is,  unless  provision  is  made  for 
taking  care  of  the  overflow  or  compensation 
made  to  the  complainants. 

That  the  prayer  of  the  bill  seeking  a  manda- 
tory injunction  requiring  the  city  to  remove  the 
present  grade  is  denied.  And  that  the  pray- 
er for  injunction  that  the  city  be  restrained 
from  repairing  and  maintaining  the  said  road 
at  its  present  height  be  denied.  That  each 
part  pay  their  own  costs." 

Appellants  here   were  complainants     below.     They 
appeal  because  they  were  denied  part  of  the  relief  pray- 
ed for  in  their  bill  and  urge  that  in  so  far,  the  decree 
entered  is  contrary  to  the  evidence. 
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There  are  but  a  few  findings  of  fact  on  which  the 
decree  is  based  that  are  ctontroverted  and  an  examina- 
tion of  the  record  convinces  us  that  as  to  those  points 
the  findings  of  the  court  are  supported]  by  the  evidence. 
Moreover  if  the  findings  of  fact  had  been  as  appellants 
contend  they  should  have  been,  the  deciree  of  the  court 
would  not  necessarily  have  been  changed. 

The  part  of  the  decree  that  is  adverse)  to  appellant 
is  based  on  the  finding  that  the  conduct  of  complainants 
and  their  ancestors  in  aclquiescing  in  the  creation  and 


maintenance  of  the  obstruction  complained  of,  was  such 
as  to  bar  them  under  the  doctrine  of  laches  from  now  ob- 
taiinng  the  relief  that  is  denied  them.  Laches  is 
negligence  or  omission  to  assert  a  right.  Ring  v.  Lawless 
190  111.  520.  Laches  in  a  general  sense  is  the  neglect 
for  an  unreasonable  and  unexplained  length  of  time  to 
do  that  which  could  and  should  have  been  done  earlier, 
if  at  all.  Babb  v,  Sullivan,  43  S.  C.  436;  Anderson  v. 
Northrop  30  Fla.  612.  Newberry  v.  Wilkinson  199  Fed. 
673.  There  is  no  absolute  rule  by  v/hich  to  determine 
what  constitutes  laches.  That  depends  on  the  circum- 
stances of  each  particular  case.  Mexican  Nat.  Coal, 
Timber  &  Iron  Co.  v.  Frank  154  Fed.  217,  Stewart  v. 
Finkelstone  206  Mass.  28,  Harrison  v.  Rice  78  Neb.  659, 
Hawley  v.  VonLanken,  75  Neb.  597,  Wilcoxon  v.  Wilcoxon 
199  111.  244.  Laches  is  an  equitable  defense  and  is  al- 
lowed to  do  justice  between  the  parties  under  all  the 
circumstances  without  regard  to  the  statute  of  limita- 
tions or  the  passage  of  any    definite    period    of    time. 

(Page  3) 
Venner  v.  Chicago  City  Ry.  Co.  236  111.  349,  Benson  v. 
Dempster  183  111.  297,  Bates  v.  Gillette  132  111.  287,  Mc- 
Nichols  V.  Tinsler  127  111.  App.  381,  Rutter  v.  Carothers, 
223  Mo.  631,  Stevens  v.  Grand:  Central  Min.  Co.  133  Fed. 
Likens  v.  Likens  136  Wise.  321,  Wilders  Ex'x.  v.  Wilder 
82  Vt.  123.  What  will  constitute  laches  in  a  given  case 
rests  largely  in  the  conscience  and  discretion  of  the  court, 
and  unless  that  discretion  is  abused  it  will  not  be  inter- 
fered with  by  a  court  of  review.  Evansi  v.  Woodwortli 
213  111.  404.  Failure  to  use  reasonable  diligence  in  bring- 
ing a  bill  to  enforce  a  right  after  the  facts  are  known 
to  a  complainant  is  fatal  to  his  right  to  recover.  Mc- 
Kechney  v.  Chicago  194  111.  App.  539.  Sheldon  v.  Book- 
well  9, Wise.  167,  Hoyt  v.  Pawtucket  Ins  Etc.  110  111.  390. 
Wilsoxon  V.  Wilcoxon  230  111  93.  Speaking  of  manda- 
tory injundtions  Pomeroy  in  his  work  on  equity  juris- 
prudence says  "no  other  equitable  remedy  is  more  liable 
to  be  defeated  by  acquiesende  or  by  delay  on  the  plain- 
tiff's part,  from  which  acquiescence  may  be  inferred." 
Pomeroy's  Equity  Vol.  3  Sec.  1359.  In  Vol.  2,  Sec.  817 
of  the  same  work  it  is  said  "The  equitable  remedy  to 
which  this  quasi  estoppel  by  acquiescence  most  frequen- 
tly applies  is  that  of  injunction,  preliminary  or  final, 
when  sought  by  a  proprietor  to  restrain  a  defendant 
from  interference  with  assessments,  from  committing 
nuisances,  from  trespass,  or  other  like  acts  in  derroga- 
tion  of  the  plaintiff's  proprietary  rights." 

The  relief  denied  complainants  was  mandatory  in 


character.    The  grade  which   they  sought  to  have  re- 
moved had  been  there  for  years 
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substantially  in  the  same 
condition.  They  and  those  from  whom  they  acquired 
the  premises  had  sat  quietly  by  and  permitted  appellee 
to  expend  its  money  in  erecting  and  maintaining  the 
grade  or  dyke  without  protest  or  objection.  The  find- 
ing of  the  court  that  appellants  had  slept  on  their 
rights  and  the  decree  denying  that  part  of  the  relief 
sought  was,  not  an  abuse  of  the  discretion  of  the  court, 
and  the  same  is  affirmed. 
Decree  affirmed. 
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Gen.  No.  6648.  October  TerA  A.  D.  1916.  Ag.  No.  53. 
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Chicago  &  Alton  R.  R/  Company,  Appellant. 
Appeal  from  i\\f  Circuit  Court  of 
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Graves,  J. 

Appellee  shipped  from  Carrollton,  Greene  County, 
Illinois  to  East  St.  Louis  two  carloadsof  fat  cattle.  From 
there  they  were  re-shipped  to  Von  Norman,  Lawler  & 
Company,  commission  merchants  at  the  Union  Stock 
Yards,  Chicago,  over  appellant's  road.  The  cattle  arriv- 
ed at  the  unloading  chutes  of  the  Union  Stock  Yards  at 
Chicago  before  noon  of  January  26th,  1916,  but  the  Union 
Stock  Yards  authorities  refused  to  unload  them  or  to 
allow  them  to  be  unloaded.  Appellant  says  the  reason 
the  Stock  Yards  Company  refused  tO'  permit  them  to  be 
unloaded  was  that  one  of  the  officers  of  that  company 
claimed  to  have  heard  a  rumor  that  the  cattle  came  from 
Christian  County,  Illinois  to  East  St.  Louis  and  that  Chris- 
tian County  had  been  quarantined  by  authority  of  the 
United  States  Government  on  account  of  the  hoof  and 
mouth  disease.  Appellee  claims  that  when  his  agent  was 
notified  that  the  Union  Stock  Yards  &  Transit  Company 
had  refused  to  allow  the  stock  to  be  unloaded  there,  his 
agent  went  to  the  general  manager  of  the  Stock  Yards 
Company  and  was  there  informed  that  the  reason  the 
cattle  could  not  be  unloaded  was  that  they  came  from 
the  National  Stock  Yards  at  East  St.  Louis.  Whatever 
the  reason  was  for  the  refusal,  permission  to  unload 
them  at  the  Union  Stock  Yards  at 
(Page  1) 

Chicago  was  withheld 
and  they  were  not  unloaded  there  or  delivered  to  the 
consignee,  but  were  transported  by  appellant  on  its  own 
initiative  back  to  East  St.  Louis.  The  National  Stock 
Yards  at  East  St.  Louis  refused  to  receive  them,  and  they 
were  slaughtered  by  the  East  Side  Packing  Co.  at  East 
St.  Louis  at  the  instance  of  appellant  and  appellant  sold 
the  beef  hides  and  fati  received  therefor  the  net  sum  of 
$3,492.07  which  appellant  has  never  paid  or  tendered  to 
appellee. 

In;  the  regular  course  of  business  appellant  in  trans- 
porting live  stock  from  points  outside  of  the  city  to  an 
unloading  chute  of  the  Union  Stock  Yards,  the  cars  con- 
taining the  same  pass  over  a  track  between  Western 
Avenue  and  such  chute  supposed  to  be  owned  by  the 
Junction  Railway  Company.     This  track  runs  over  ground 
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owned  by  the  Union  Stock  Yards  &  Transit  Company. 
Appellant  pays  the  Junction  Railway  Company  40  cents 
per  oar  for  the  use  of  this  track  and  for  directing  what 
unloading  chute  the  cars  shall  be  placed  at.  Appellants 
trainmen  do  the  actual  work  of  conducting  or  transferr- 
ing the  cars  from  Western  Avenue  to  the  designated 
chute.  The  aotual  unloading  of  live  stock  at  the  unload- 
ing chute  is  performed  by  the  servants  of  the  Union 
Stock  Yards  and  Transit  Company  in  the  presence  of  and 
delivers  the  same  to  the  consignee  or  his  agents.  Foi 
this  service  appellant  pays  the  Union  Stock  Yards  & 
Transit  Company  25  cents  per  car. 

After  the  cattle  were  slaughtered  and  sold  appellee 
began  this  suit  which  was  tried  by  the  Court  without  a 
.iury.     The  finding 
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was  in  favor  of  the  plaintiff  below,  ap- 
pellee here,  and  hia  damages  were  assessed  at  $4140  and 
judgment  for  tlhat  amount  was  entered  against  appellant. 

Under  very  similar  facts  the  National  Stock  Yards 
Co.  at  East  St.  Louis  was  held  to  be  a  common  carrier 
conneciting  with  the  Chicago  &  111.  Midland  Ry.  C.  in 
Fesser  v.  Chicago  &  ill.  Midland  Ry.  Co.  267  111.  418,  and 
in  the  same  case  193  111.  432.  See  also  Intersiaie  Com- 
merce Commission  v.  C.  B.  &  Q.  R.  R.  Co.,  186  U.  S.  320 
holding  that  the  Union  Stock  Yards  &  Transit  Co.  is  a 
connecting  ctarrier  in  regard  to  shipments  of  live  stock  to 
and  from  its  yards. 

The  Junction  Railway  Company  and  the  Union  Stock 
l^ards  &  Transit  Company  must  be  held  to  be  common 
carriers  connecting  with  appellant  in  the  shipment  shown 
in  this  case.  One  thing  is  certain  and  that  is,  both  the 
Junction  Railway  Company  and  the  Union  Stock  Yards 
Company  were  the  agents  of  appellant  for  the  delivery 
of  these  cattle,  hired  and  paid  by  it.  each  to  do  a  certain 
thing  in  connection  with  the  transportation  and  delivery 
of  them,  for  whose  acts,  if  negligently  performed  at  all, 
it  was  liable  to  respond  to  the  shipper  in  damages.  The 
fact  that  the  Stock  Yards  Company  was  hired  and  paid  by 
appellant  to  unload  and  deliver  the  live  stock  to  the  con- 
signee not  only  proves  conclusively  that  it  was  the  agent 
of  appellant  but  also  that  appellant's  own  construction  of 
its  duty  as  a  common  carrier  of  live  stock  was  that  it  was 
obliged  to  unload  and  deliver  the  same  to  the  consignee. 
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Whatever  may  be  the  rule  as  to  the  delivery  by  the 
carrier  of  some  classes  of  carload  freight,  it  is  certain 
that  under  the  facts  in  this  case  the  whole  duty  of  ap- 
pellant as  a  common  carrier  was  not  preformed  until  the 
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live  stock  in  question  had  been  actually  delivered  to  the 
consignee.     Covington  Stock  Yards  Co.  v.  Keith  139  U.  S. 

128. 

The  excuse  given  for  not  unloading  this  live  stock 
and  delivering  it  to  the  consignee  was  a  false  one,  if  it 
•was  because  the  same  had  come  from  Christian  County 
£.  quarantined  territory,  for  it  is  not  pretended  that  the 
cattle  vi^ere  ever  in  that  county.  It  was  wholly  insufficient 
if  it  was  because  the  same  had  been  shipped  from  the 
Stock  Yards  at  East  St.  Louis,  for  no  reason  is  given  why 
coming  from  the  stock  yards  in  East  St.  Louis  was  an  ob- 
jection. Neither  of  these  claimed  excuses  was  sufficient 
to  warrant  appellant  in  failing  to  perform  its  common  law 
duty  to  deliver  these  cattle  to  the  consignee.  The  duty 
of  appellant  as  the  initial  carrier  to  deliver  this  live  stock 
to  the  consignee,  and  the  failure  to  so  deliver  them  being 
estabhshed  the  burden  of  showing  a  sufficient  lawful  ex- 
cuse is  on  appellant,  and  in  this  is  has  failed. 

There  is  nothing  in  the  contention  that  the  failure 
to  deliver  these  cattle  was  due  to  the  exercise  of  valid 
police  regulations  of  the  statel  or  nation.  If  they  had  m 
fact  come  from  quarantined  territory,  it  may  be  conced- 
ed that  the  refusal  to  permit  them  to  be  unloaded  would 
have  been  a  justificlation  for  appellant  in  failing  to  deliver 
them  to  the  consignee,  but  it  will  not  do  to  establish  the 
doctrine  that  a  mere  rumor,  the  trutih  or  falsity  of  which 
is  easy  of  ascertainment,  is  enough  to  justify  the  destruc- 
tion of  property  rights  without  even  an  attempt  to  verify 
or  disprove  it.  In  this  case  appellant  absolutely  knew  the 
rumor  was  untrue  because  it  had  but  a  day  or  two  before 
shipped  these  same  cattle  over  its  own  road  from  Greene 
County  to  St.  Louis,  and  it  also  knew  that  Greene  County 
is  separated  from  Christian  County  by  Macoupin  County 
and  that  they  are  distant  from  each  otiher  at  their  near- 
est point  from  30  to  35  miles. 

The  contention  that  appellee  through  his  agent  ac- 
cepted the  cattle  is  not  supported  by  the  evidence.  That 
he  was  wilhng  to  acicept  them  and  did  attempt  to  get 
them  to  dispose  of,  is  unquestiontioned,  but  do  what  he 
might,  he  could  not  obtain  them.  One  cannot  be  held  to 
accept  that,  the  possession  of  which  is  denied  him. 

We  find  no  error  in  the  record  and  the  judgment  is 
affirmed. 
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Gen.  No\6653.     Ociober  Ten  i  A.  D.  1916.     Ag.  No.  56. 

?komis  National  B  ink,  Appellee, 

vs, 
John  \.  Hendricks,  f  Appellant. 

Appe^  from  the/Circuii  Court  of 

ligonWry  County.  .  ,        ?^    ^ 

Graves,  J.  ^v»/  -^  \J   %J 

From  a  judgment  in  the  Circuit  Court  for  $55.67 
against  the  defendant  in  a  suit  originally  begun  before 
a  justice  of  the  peace  on  a  promissory  note  purporting  to 
have  been  given  by  the  defendant  for  $50,  the  defendant 
appeals.  The  defense  is  that  the  note  was  a  forgery  and 
that  it  was  not  properly  indorsed  by  an  agenti  of  the  pay- 
ee having  authority  so  to  do.  An  affidavia  was  filed  de- 
nying both  the  execution  and  assignment  of  the  note 
sued  on. 

The  proof  conclusively  shows  that  the  signature  to 
the  note  was  the  genuine  signature  of  appellant,  and  the 
jury  so  found.  The  point  made  against  the  assignment 
of  the  note  is  that  the  person  who  made  it  was  not  author- 
ized to  do  so,  and  that  the  name  on  the  back  of  the  note 
is  not  in  fact  the  name  of  the  payee  of  it. 

The  note  in  question  was  made  payable  to  the  "Cen- 
tral Rate  and  Routing  Agency  or  order."  It  was  endorsed 
"Central  Route  and  Rating  Agency,  M.  L.  Markey, 
Agent." 

The  affidavit  filed  by  appellant  denying  the  assign- 
ment of  the  note  made  it  necessary  for  appellee  to  prove 
that  it  was  duly  and  properly  assigned  by  the  payee 
therein  named.  Duquesne  Security  Co.  v.  Hodgens  182 
111.  App.  88,  Bell  V.  Bennett,  Exrs.  188  111.  App.  62.  See 
also  Campbell  v.  Thompson  192  111.  App.  415,  DeClerque 
V.  Campbell  231  111.  442. 
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Where,  as  in  this  case,  the  payee  of  the  note  is  a  cor- 
poration an  affidavit  denying  the  assignment  of  it  des- 
troys every  presumption  of  authority  in  the  officer  or 
agent  purporting  to  make  the  same,  and  puts  the  burden 
of  proving,  not  only  the  assignment,  but  the  authority  of 
the  persons  making  it  to  do  so,  upon  the'  party  asserting 
its  validity.  Wals'h  v.  Marvel  130  111.  App.  305;  Johnston 
V.  Loar  145  111.  App.  443. 

After  the  assignment  of  a  note  is  denied  by  an  af- 
fidavit, the  doctrine  of  apparent  authority  of  an  agent  to 
make  it  no  longer  applies.  It  is  thereafter  matter  of 
proof.     Templeton  v.  Hayward  65  111.  178. 

At  the  common  law  a  party  sueing  on  an  assigned 
note,  if  the  general  issue  was  filed,  was  required  to  prove 
by  a  preponderance  of  the  evidence  the  validity  of  both 


the  execution  and  the  assignment  of  it.  Templeion  v. 
Hayward  65  111.  178.  After  the  enactment  in  its  present 
form  of  Section  52  of  the  Practice  Act,  a  defendant  in 
such  a  suit  is  not  permitted  to  deny  on  the  trial  the  valid- 
ity of  either  the  execution  or  assignment  of  a  note,  un- 
less he  files  an  affidavit  or  verified  plea  denying  the 
validity  of  such  execution  or  assignment,  but  when  such 
affidavit  or  verified  plea  is  filed,  then  the  same  proof 
must  be  made  as  in  a  contested  case  at  the  common  law. 
Slaughter  v.  Montgomery  First  Natl.  Bank  109  Ala.  157 
Saville  v.  HofFstetter  63  Mo.  App.  273.  Where  no  affida- 
vit or  verified  plea  is  filed  the  same(  practice  still  pre- 
vails as  did  at  the  common  law  when  no  defense  was 
made  to  such  a  suit  except  in  so  far  as  the  rule  is  varied 

(Page  2) 
bv  Section  59  of  Chapter  98  R.  S.  commonly  referred  to 
as  the  Negotiable  Instrument  Act,  which  provides  in 
substance  that  every  holder  of  a  negotiable  instrument 
is  deemed  prima  facie  to  be  a  holder  in  due  course  but 
when  it  is  sihown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective;  the  burden  's 
on  the  holder  to  prove  that  he  or  some  person  under 
whom  he  claims  acquired  the  titile  in  due  course.  But 
the  last  mentioned  rule  does  not  apply  in  favor  of  a  party 
who  became  bound  on  the  instrument  prior  to  the  ac- 
quisition of  such  defective  title. 

A  holder  in  due  course  is  one  who  takes  the  instru- 
ment under  the  following  conditions:  1.  That  the  in- 
strument is  complete  and  regular  on  its  face.  2.  That 
he  became  the  holder  of  it  before  it  was  overdue  and 
without  notice  that  it  has  been  previously  dishonored,  if 
such  was  the  fact.  3.  That  he  took  it  in  good  faith  for 
and  value.  4.  That  at  the  time  it  was  negotiated  to'  him 
he  had  no  notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  it.  Sec.  52, 
Chapter  98  R.  S. 

Nothing  in  either  of  these  sections  was  ever  intend- 
ed or  has  ever  been  held  to  deprive  a  person  of  his  right 
to  demand  proof  of  the  validity  of  the  execution  or  as- 
signment of  ani  instrument  on  which  it  is  sought  to  hold 
him  liable.  Section  52  of  the  Practice  Act  provides  how 
a  party  must  proceed  to  require  the  holder  of  a  note  to 
make  proof  of  its  due  and  proper  assignment.  When  that 
course  is  pursued  the  trial  proceeds  the  same,  and  the 
order  and  burden  of  proof  are  the  same,  as  when  those 
same  facts  were  contested  at  the  common  law. 
(Page  3) 
The  endorsement  on  this  note  is  not  that  of  the  pay- 
ee of  the  note.     The  payee  was  "Central  Rate  and  Rout- 


ing  Agency."  II?  is  endorsed  "Central  Route  and  Rating 
Agency." 

Appelee  says  the  discrepancy  between  the  name  of 
the  payee  and  the  name  of  the  endorser  is  "trivial"  and 
too  "infinitesimal"  to  be  noticed  by  reason  of  the  fact 
that  the  holder  of  the  note  is  deemed  prima  facie  to  be  a 
holder  in  due  course.  We  have  seen  that  the  prima  facie 
presumption  referred  to  does  prevail  when  an  affidavit 
or  verified  plea  denying  the  assignment  is  filed.  The  dis- 
crepancy is  not  trival.  It  is  the  difference  between  a 
note  being  endorsed  by  the  payee  or  not  being  so  en- 
dorsed. The  "Central  Route  and  Rating  Agency"  cannot 
be  held  to  be  the  same  legal  entity  as  the  "Central  Rate 
and  Routing  Acency,"  particularly  in  the  absence  of  proof 
that  such  is  the  case. 

The  endorsement  purports  to  be  signed  by  M.  L. 
Malarkey  as  agent.  As  already  seen  the  affidavit  deny- 
ing the  validity  of  the  assignment  of  the  note,  put  ap- 
pellee to  its  proof  of  the  authority  of  the  agent  to  make 
the  assignment.  No  proof  whatever  of  that  authority 
was  made  or  attempted.  Witihout  such  proof  the  note 
was  no  evidence  of  a  debt  due  from  appellant  to  appellee 
and  was  improperly  admitted. 

Appellee  insists  as  we  understand  its,  argument,  that 
regardless  of  whether  the  assignment  was  good  or  bad, 
genuine  or  spurious,  or  whether  there  was  any  assign- 
ment attempted,  still  it  had  a  right  under  section  51  of 
the  Negotiable  Instrument  Act  to  sue  on  the  note  in  its 
own  name  and  have  judgment.     The  section  is  as  follows: 

"The  holder  of  a  negotiable  instrument  may  sue 
thereon;  in,  his  own  name  and  payment  to  him  in  due 
course  discharges  the  instrument." 

(Page  4) 

The  section  quoted  does  not  say  and  never  has  been 
construed  as  meaning,  that  any  person  in  whose  hands 
any  instrument  in  writing  may  be  found  may  sue  it  in 
his  own  name,  regardless  of  whether  it  is  negotiable  on 
delivery  or  not.  Such  a  construction  would  be  monstrous 
and  would  permit  the  actual  temporary  possessor  of  a 
stolen  unassigned  note  payable  to  a  definite  payee  or 
order  to  sue  it  in  his  own  name  and  recover  judgment. 

The  manifest  intention  of  the  legislature  in  passing 
that  section  was  to  have  it  apply  to  the  holder  in  due 
course,  of  instruments  that  because  of  the  way  they  were 
originally  written,  or  because  of  a  proper  endorsement 
thereon,  were  negotiable  on  delivery.  In  accord  with 
that  view  is  the  expresion  of  the  Supreme  Court  in 
Sfitzel  V.  Miller  250  111.  72,  where  it  is  said,  "The  note 
being  negotiable,  the  endorsement  of  the  name  of  the 
payee  on  its  back  and  its  sale  and  delivery  to  appellees 


authorized   them  to  maintain  this  action  in  their  own 
names." 

In  Connecticut  there  is  a  statute  in  force  which  if 
not  exactly  the  same  as  Section  59  of  our  Negotiable  In- 
strument Act  is  substantially  so  and  the  Courts  of  that 
state  said  concerning  the  question  now  under  considera- 
tion: 

"Possession  is  not  enough  to  support  a  recovery  upon 
a*  promissory  note  under  section  4229  of  the  Negotiable 
Instrument  Act,  after  it  once  appears  that  he  must  trace 
his  title  through  fraudulent  practices  and  unclean  hands. 
This  IS  actually  true  whether  the  fraudulent  practices 
were  connected  with  the  original  inception  of  the  paper 
or  whether  they  occur  subsequently  to  the  prejudice  of 
other  holders."  In  Re-Parsons  v.  Utica  Cement  Comnanv 
173  Atl,  785.  ' 

In  the  case  of  Murphy  v.  Skinner  (Wise.)  151  N.  W. 
172  the  court  holds  in  substance  that  "Section  4193  of 
the  1913  Rev.  St.  of  Wisconsin  providing  that  in  action 
on  notes  by  endorsee,  the  possession  of  the  note  shall  be 
presumptive  evidence  that  the  same  was  endorsed  by 
the  person  to  whom  it  purported  to  be  endorsed,  per- 
mitted the  holder  of  a  note  showing  his  possession  there- 
of to  make  a  prima  facia  case  against  endorsers;  but 
where  the  defense  is  that  the  endorsements  were  forg- 
eries the  holder  has  the  burden  of  proving  the  genuine- 
ness of  the  endorsement  by  a  preponderance  of  the  evi- 
dence." 

(Page  5) 

The  first  case  cited  by  appellee  in  support  of  its  con- 
clusion is  Woodward'  v.  Donovan  167  111.  App.  503,  where 

it  is  said: 

"The  mere  possession  of  a  promissory  note  or  bond 
is  prima  facie  evidence  of  the  legal  title  to  the  instru-' 
ment  and  of  the  right  of  the  one  in  possession  to  sue 
thereon,  and  in  the  case  of  an  instrument  of  thatt  char- 
acter made  payable  to  some  person  other  than  the  one  in 
possession,  the  presumption  arising  from  possession  is 
Ibp^-  the  one  in  possession  may  sue  thereon  in  the  name 
of  the  person  to  whom  it  is  made  payable." 

That  is  undoubtedly  the  law,  but  it  falls  far  short  of 
being  a  holding  that  holder  other  than  the  payee  of  an 
unindorsed  note  made  payable  to  a  definite  person  "or 
order"  may  sue  thereon  in  his  own  name.  See  also  Ran- 
som V.  Jones  1  Scam.  291,  Martin  v.  Martin  174  111.  371, 
Curtis  V.  Martin  20  111.  557. 

Our  conclusion  is  that  the  filing  of  an  affidavit  or 
verified  plea  denying  the  validity  of  an  assignment  of  ne- 
gotiable paper  challenges  among  other  things  the  right 
of  the  holder  of  it  to  .sue  it  in  his  own  name,  and  puts 
him  to  proof  of  the  bona  fides  of  the  assignment  through 
which  he  claims  the  right  to  sue. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  is  remanded  to  that  court. 

Reversed  and  Remanded. 

(Page  6) 


en 


GEN.   HO.   6663.   OCTOHTH?  TimU  A.l).   1916.   AG.  NO.   66 
NOKOTJIS  NATIONAL  BAN?:.      .  AVPEUJiK, 

JOHN  F.  HENDPICTTf?,  AV^Tl.UW, 

AT^PFAI.  from  the  CIBC^flT  COURT  OF 
MONTGOMERY  OOTOmf, 


GRAVES,   J. 

From  a  Jxidgoinent  In  tho  Circuit  Court  for  $55.67  againnt  the  defendant 
in  a  suit  originally  begui  before  a  .Instice  of  the  peace  on  a  promisBory  note 
purporting  to  hare  teen  given  by  the  defendant  for  $50,  the  defendant  appeals. 
The  defense  is  that  the  note  was  a  forgery  and  that  it  was  not  properly  in  - 
dorsod  by  an  agent  of  the  })ayoM  liaving  authority  so  to  do.  An  aff  idavia  was 
filed  denying  both  the  execution  ani  assignment  of  the  note  sued  on. 

The  proof  oonclusively  shov/s  that  the  sigiUiture  to  the  note  v/as  the 
genuine  signature  of  appellant,  find  the  .iury  so  found,  Tlie  point  Eiade  against 
the  aasigninent  of  the  note  is  tluit  the  person  v/ho  nvide  it  was  not  authorized 
to  do  so,  and  that  the  nata«)  ou  the  back  of  the  note  is  not  in  fact  the  namc^  of 
the  payee  of  it. 

The  note  in  question  vfas  jaade  payable  to  the  "Central  Rate  and  Routing 
Agency  or  order."  It  'vas  endoraod  "Central  Route  and  Fating  Agency,  ¥.1.,   Markey 
Agent . " 

The  affidavit  filed  by  appellant  denyin/5  the  assignmint  of  the  note  made 
it  necessary  for  appellee  to  prove  that  it  was  duly  and  properly  assigned  by  the 
payee  therein  nnmod.  ■DllOirPW:  SF(UF!ITY  CO.  V.  HOmp^TP  182  ILL.  APP.  88  -RFLL  V. 
■BETnTFTT.FXR?;.  188  IIX.  APP.  62.  Hee  also  CAI1PBE1J  V,  THOMPWN  192  ILL.  APP.  415, 
T^eCLFRQUE  V.   CAMPBELL  231  ILL.  442. 

(PACJF  1) 

Where,   as  in  this  case,    the  payee  of  the  note  is  a  con'oration  an  affidavit 
denying  the  asaigiuoent  of  it  dnntroys  eveiT  pretmKii)tion  of  authority  in  the  offi 
or  agent  purporting  to  Fnik«  the  sar-ie,  <ind  jmta  the  burden  of  proving,  not  only 
the  assigmoent,  but  the  authority  of  the  persons  piaking  it  to  do  so,  upon  the 
party  asserting  its  validity.  V^ALFSIT  V.  MAPVTT,  13Ci  ILT:.  AFP.  305;  JOHNS530N  V.  WA 
145  ILL.   APP.   443. 

After  the  assignment   of  a  note  in  denied  bj'  an  affidavit,   the   ioctrine  of 
aoparent  authority  of  an  agent  to  Etike   it  no  longer  applies.   It  is  thereafter 
matter  of  proof.     TFWLFTON  V.  NAY«7>RI)     65   ILL.   178. 

At  the  common  lav  a  party   iiuoing  on  on  assigned  note,    if  the  general   issue 
"■'as  filed,  was  required  to  prove  by  a  preponderance  of   the  evidence  the  vallditj 
of  both  the  execution  and  the  aooignment  of   it.  •m/tPLPTON  v.  HAY^ARD  65  ILL. 178. 
After  the  enacttoont   In  its  pronont  fona  of  Section  52  of  the  Practice  Act,   a 
defendant   in  such  a  enit   is  not  permitted  to  dtniy  on  the  trial  the  validity  of 
either  the  execution  or  assigiuaemt  of  a  note,  xuileso  he  files  an  affidavit   or 

verifiei  plea  d«nying  the  vali<lity  of   such  execnition  or  assifi^uflent ,   but  when  sue 
affidavit   or  verified  plea  is  filed,    then  tho   sfirie  proofrnust  be  made  as  in  a 
contested  case  at  tho  corar'ion  lav;,  SLAUGirrVR  V.  !r)WTTOW:PY  FIRf^T  NATIOWAL  BANF.   ] 
ALA.    157   SAVILLE  V.  HOFFSTE^''Trai  Gli  MO.   A^""''.   '.573.  YOiorB  no  affidavit   or  verified 
plea  is  filed  the  sjune  practice   still    prevails  an  did   st   tho  common  law  when  no 
defense  wasroade  to  such  a  miit  njtoopt   in  so  far  as  tho  rule  is  varied 


(PA(»:  :j) 

by  Section  59  of  Chapter  9B  U.S.  cotiinonly  referred  to  as  the  Negotiable  Act,  whict 
provides  In  atibstance  tliat  ovevy  holder  of  a  naRotiablo   Instriunent    is  deemed     PPIH 
FACIF  to  be  a  holder  in  due  conrBe  but  »^hen  it  ia  aliown  that   the  title  of  any  pert 
whoa  has  negotiated  thn   instnanflnt  w^s  defective,   the  buraon  is     on  the  holder  to 
prove  that  he  or  sor*  peroon  iinder  whon  ho  claims  acquired  the  title   in  due  course 
But     the   last  mentioned  J-ule  doen  not  apply  in  favor  of  a  party  vrho  became  bound  c 
the  instinunent  prior  to  the  acquisition  of   sxich  defective  title.     A  holder  in  due 
course   is  one  who  tfiken  the  instmnent  under  the  follov;ing  coivlitions:   1.  That  the 
Instx-uinent    is  complete  and  rej^lai*  on  its  face.  JJ.  Tliat  ho  becsme  holder  of  it  be 
fore  it  v/as  overdue  and  vflthout  notice  that   it  has  been  pi'eviously  dishonored,   if 
such  vfas  the  fact.  3.  That  ho  took  it  in  good  faith  for  and  value.     4. That  at  the 
time   it  v/a«  negotiated  to  hira  he  had  no  notice  of  any  infirmity  in  the   instnament 
ordefect   in  the  title  of   the  person  negotiating  it.   Sec.   52,   Chapter  98  E.S.  Nothi 
in  either  of   these  sections  was  wer  Intended  or  liaii  ever  been  held  to  deprive  a 
person  of  his  right  to   doiannd  proof  of  the  validity  of  the  execution  or  assignment 
of  aninstruiaent  on  which  it    in  oou|;ht  to  hold  hlc  liable.   P-of^tion  52  of   the  Practj 
Act  provides  how  a  party  imiBt  proceed  to  require  the  holder  of  a  note  to  irake  proc 
of  its  due  and  proper  assignment.  71i«n  that   course  is  pursued  the  trial  proceeds  t 
same,  and  theorder  and  burden  of  proof  are  the  Kirae,aB  when  those   same  facts  were 
tested  at   the  common  law. 

(PAGE  a) 

The  endorsement  on  this  note  is  not  that  of  the  payee  of  the  note.  The  payee 
was  "Central  Rate  and  Routing  Aganoy".    It    is  endorse  I  "Central  Route  and  Rating 
Agency . " 

Appelee  says  the  discrepancy  botvreen  the  xuanm  of  the  payee  and  the  name  of  tl 
endorser  is  "trivial"  and  too  "inf initesitaal"  to  be  noticed  by  rofjson  of  the  fact 
that  the  holder  of  the  note  is  deerjed  PRIMA  FACir  to  be  a  holder  in  due  course.  W« 
have  seen  that  the  vpTvjv  FAfilF  presntmition  referred  to  does  prevail  when  an  affids 
or  verified  plea  denying  the  assi^guaont  is  filed.  The  discrepancy  is  not  trival.  '. 
is  the  difference  betvfeen  a  note  being  endorsed  by  the  payf;e  ol:  not  being  so  en  - 
dorsed.  The  "Central  Route  and  Rating  Agency"  cannot  be  hold  to  be  the  sanse  legal 
entity  as  the  "Central  Pate  and  Routing  Agency,"  i)artictilarly  in  the  absence  of  pi 
that   such  is  the  c^ise. 

The  endorsement  purports  to  bo  signed  by  M.L.  Malarkey  as  agent.  As  already  i 
the  affidavit  denying  the  validity  of  the  assignrcent  of  the  not--,  put  appellee  to 
its  proof  of  the  authority  of  the  agent  to  Biake  the  aHoigniaent.  No  proof  whatever 
that  authority  was  roade  or  attcn5)ted.  Without  such  pj-oof  the  note  v^as  no  evidence 
of  a  debt  due  from  appellant  to  appellee  and  was  inproperly  admitted. 

App«llee  insists  as  we  understand  its,   argoBjent,    that  regardless  of  whether 
the  assignment  was  good  or  bad,   genuine  or   spurious,   or  v^hether  there  was  any 
assihnment  attempted,    still   it  had  a  riglit  \inder  section  51  of  the  Negotiable 
Insti-awent  Act  to  sue  on  the  note  in  It  a  ov/n  name  find  have  judgement.   The   section 
is  as  followa: 

"The  holder  of  a  negotiable  inntrunent  may  sue   thereon  in  his  name  and  pay- 
ment to  him  in  due  co\irae    liscliarges  the  inRtrutient . " 

(PACrE  4) 

The  section  quoted  does  not  say  and  never  has  been  construed  as  meaning,  thai 
any  person  in  whose  htmds  tmy  instnuoent  in  writing  may  be  found  msy  sue  it  in  hit 
own  name,  regardless  of  whether  it  io  negotiable  on  delivery  or  not.  Such  a  con  - 
struct  ion  would  be  monstrous  and  would  permit  the  actual  tecr^jorary  possessor  of  a 
stolen  unassigned  note  payable  to  a  definite  piiyee  orordor  to  sue  it  in  his  O'-n 
name  and  recover  .iudgment. 

The  roanifest   intnnti.on  of  the     ioginlnture  in  passing;  that  section  was  to 
have  it  apply  to  the  holder  in    iue  co\iroe,   of   innti'uiaonts  that  bec'iUBe  of  the  way 


they  were  originally  written,   or  bectmao  of  n  proper  endor neirent  thereon,   were 
negotiable  on  delivery.    In  ac  ord  vrith  that  view  ia  the  oxpretjsion  of   the  Supreme 
Court   In  STITZn,  V.  Mni.Tl>  ?.SC)  ILL.  7?.,   wheie  it  ii?   said,    "The  note  being  negoti- 
able,  the  endorsGinont   of   the  naiae  of   the  pr.yee  on  it  a  bfick  nnd  itn  sale  and  delive 
to  appellees  atithoriaed  them  to  loaintain  thla  action  in  their  ovm  names." 

In  Connecticut  there  in  a  ntatuto   in  force  which  if  not  exactly  the   same  as 
Section  59   of  our  NoRotiable  Imitrtuaent  Act    in  fjobatcntially  so  and  the  Courts  of 
that   state   said  concerning  the  question  now  undor  consideration: 

"Possession  is  not   enough  to  supjiort  a  recovery  upon  a  prociissory  note  tinder 
section  4229  of  the  Negotiable  Instruraent  Act  after   it  once  appears  that  he  mist 
trace  his  title  through  fra\i<tttlont  practices  and  unclean  hands.  This  is  actually 
true  whether  the  fraudulent  pratices  were  cormected  with  the  original   inception  of 
the  paper  or  vihethor  they  occur  aabsoqnently  to  the  pre.judice  of  other  holders," 
IN  RE-T>ABr-0>TS  ^' .  UTICA  CrMFNPTCCM'ANY  173  Atl.   7B5. 

In  the  case  of  MlII'PTry  V.   SKPHrFP   (''ISO.)    liil  V,^\  172  the  court  holds  in 
substance  that   "Section  4193  of  the  1913  Rev.   St.   of  Wisconsin  providing  that   in 
action  on  notes  by  endoraoe,   the  poaneusion  of  the  noto   shall  be  presumjitive 
evidence  that   the  a^iine  v/au  endorsed  by  the  person  to  v/hoin  il  purported  to  be  en  - 
dorsed,  permitted  the  holder  of  a  note   showing  his  posseoaion  thereof     to  make 
a  priiaa  facie  case  against   endorsers;  but  v/here  the  defense   is  that   the  endorse- 
ments were  forgeries  the  holder  has  the  burden  of  proving  the  genuineness  of  the 
endorsement  by  a  preponloranco  of  the  evidence." 

(PAGK  {)) 

The  first  case  cited  by  appellee  in  suiiport  of   its  conclusion   is  ''OOrfAFn 
V.DONOVAN  167  ILL.  App.   ft03,  whore  it   iw  oj/id: 

"The  mere  possession  of  a  proraiasory  noto  or  bond  in  PPIMA  FACIF  evidence  of 
the  legal  title  to  the  insti-uraentand  of  the  right  of  the  one  possession  to  sue 
thereon,   and  in  the  case  lof  an  inati-nraent  of  tliat  character  made  payable  to   some 
person  other  than  the  one  in  posnoao.on,   the  presuciption  arising  from  possession 
is     that   the  one  in  possession  rsiy   sue  thei'eon  in  the  narie  of  the  person  to   vhom 
it  is  made  payable." 

That   is  undoubtedly  the  lavr,  but   it  falls  far   shoi-t  of  beliiK  a  holding  that 
holder  other  than  the  payoo  of  an  unindorsed     note  infido  payable  to  a  definite  per  • 
son  "or  order'"  may  sue  thereon  in  his  ovm  immn.  See  also  PANSOM  ".  JOWS  1  Scao. 
291,   MABTDI  V.  MAPTIN  174   ILL.   371,    aiRTiS  V.   W.PTITI  20   ILL.   557. 

Our  conclusion  is  that  the  filing  of  nxi  iiffidavit   or  verified  plea  denying 
the  validity  of  an  assignment  of  negotiable  paper  challenges  among  other  thin.iis 
the  rightof  the  holder  of   it   to  sue  it    in  his  cm  name,   and  puts  hire  to  proof  of 
the  BONA  PTD^i'S  of  the  assignment  thro\igh  v/liich  ho  claims  the  right   to   sue. 

The  .iudginent  of   the  Circuit  Court   is  reversed  and  the  cause  is  reroanded  to 
that  court. 

PTTEPSFD     AW     PPMAITDEn. 
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Gen.  No.  667^.     Ociober  Term  A.f).  1916.     Ag.  No.  68. 

Charles  T.  Smith,  /        Appellee, 

\  vs. 

Villag'e  o^Sidell,  a  Municipal  Corporation, 
^,        Appellar 

Appeal  {\om  the  Cfrcuii  Court  of 

V6(^milion4!ouniy  <  ^  p  r.  ft 

Graves,  J.  '^'■'^^/^  <rC>    %^   k^J.'     __  ■,.  ^  1  ■„      Ut 

This  is  an  appeal  from  a  judgrment  for  $100  in  a  suit 
for  personal  injuries  received  by  appellee  in  a  collision 
betvireen  an  automobile  driven  by  him  and  a  rope  that 
had  been  stretdhed  across  one  of  the  streets  of  appellant 
village  by  its  authorities  to  keep  travel  off  from  it  while 
some  road  oil  that  had  been  placed  thereon  for  the  im- 
provement of  the  road  vsras  fresh. 

It  is  not  denied  that  appellee  was  injured  or  that 
the  rope  as  stretched  across  the  street  constituted  a 
dangerous  obstruction.  The  amount  of  the  injuries  re- 
ceived by  appellee  and  whether  the)  same  were  received 
by  reason  of  the  negligence  of  appellant  to  properly 
warn  the  travelling  public  by  lights  or  otherwise  of  the 
existence  of  the  obstruction,  or  because  of  the  negligen- 
ce of  appellee  in  driving  into  the  rope,  are  all  questions 
to  be  determined  by  the  jury  and  have  all  been  deter- 
mined by  that  body  against  the  contentions  of  appellant. 
We  have  read  all  of  the  evidence  as  abstracted  and  after 
carefully  considering  it,  are  unable  to  say  that  it  does 
not  fully  warrant  the  verdict  found. 

Certain  instructions  are  critiqised  chiefly  as  impos- 
ing on  the  village  a  duty  to  do  more  than  to  exercise 
reasonanle  care  to  see  to  it  that  its     streets     were    in 
reasonably  safe  condition  for  travel. 
(Page  1) 

The  instructions  are 
not  subject  to  the  criticism  made  nor  are  any  of  them 
harmfully  erroneous  in  any  other  respect  complained  of. 

The  criticism  made  of  rulings  of  the  court  on  the  in- 
troduction of  evidence  are  extremely  "far  fetched"  and 
are  untenable. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(Page  2) 
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Gen.  No.  6^674.      October  Tefm  A.  D.  1916.      Ag^  No.  71 

GeOJ-ge  P.  BridwelM  Appellee, 

\  f 

John  y.  Utt,         /  Appellant. 

Appeal  from  ike  County  Court  of  _,     __       «  ^^  ^^ 

X  m,o.^in  C..n.,.  •>   0   5     I. A.     67 

Graves,  J.  y 

Appellant  appeals  from  a  judgment  in  favor  of  ap- 
pellee for  $275.23,  which  judgment  was  rendered  for 
groceries  sold  by  appellee  to  one  Peter  D.  Utt,  a  brother 
of  appellant,  and  charged  to  him  on  the  books  of  ap- 
pellee. Appellee  claims  that  while  the  goods  were  charg- 
ed to  Peter  D.  Utt  they  were  in  fact  sold  on  the  credit 
of  appellant.  In  proof  of  this  claim  evidence  was  intro- 
duced that  tends  to  show  that  appellant  said  to  appellee 
in  substance  "Let  Peter  have  the  goods  and  I  will  stand 
for  them,"  and  that  appellant  had  said  to  another  wit- 
ness that  he  was  "standing  for  Peter." 

Appellant  first  denied  that  he  ever  said  these  things 
and  nexti  insists  that  even  if  he  had  said  them,  he  was  in 
no  way  bound  by  what  he  said  because  it  was  not  in 
writing;  was  nothing  more  at  the  best  than  the  promise 
to  pay  the  debt  of  another,  was  without  consideration 
and  was  void  under  tihe  statute  of  frauds. 

The  case  was  tried  by  the  Court  without  a  jury. 

The  proof  shows  that  even  after  appellee  claims  the 
statements  were  made  on  which  he  relies,  the  goods  that 
are  now  sued  for  were  not  only  delivered  to  Peter  Utt, 
but  were  charged  to  him.  That  circumstance  alone,  all 
but  conclusively  establishes  itl  to  be  a  fact,  that  appellee 
regarded  the.  obligation  to  pay  them  to  be  originally  that 

of 

(Page  1) 
Peter  and  not  of  appellant.     Hartman  v.  Bradley  85 
111.  162,  Bonner  &  Marshall  Co.  v.  Hansell  189  111.  App.  474 

The  proof  also  shows  that  after  the  account  had 
been  running  for  some  time  and  had  become  a  matter  of 
some  little  moment,  appellee  obtained  from  Peter  notes 
and  a  chattel  mortgage  on  some  horses  and  crops  and 
gave  a  credit  to  Peter  on  the  account  of  $175.  He  also 
allowed  Peter  to  sell  part  of  the  mortgaged  property  and 
received  only  a  trifle  over  $100  for  the  same.  He  also 
sought  to  enforce  his  lien  against  the  mortgaged  horses. 
Appellant  never  paid  anything  of  his  own  money  on  the 
account.  These  circumstances  are  very  persuasive  that 
the)  credit  was  given  to  Peter  and  not  to  appellant. 
Lusk  V.  Throop  189  111.  127. 

Appellee  says  he  gave  credit  to  appellant,  but  every 
act  of  appellee  disproves  his  statement. 


In  determining  whether  a  promise  is  original  or  col- 
lateral the  test  is  whether  the  credit  is  given  to  the  per- 
son sought  to  be  charged  or  to  some  one  else.  Lusk  v. 
Throop  189  111.  127. 

Under  all  the  circumstances  in  this  case  we  are  ir- 
resistibly forced  to  tlie  conclusion  that  the  credit  was 
given  to  Peter  Utt,  and  that  even  if  the  promises  Were 
made  by  appellant  as  appellee  claims,  they  create  no 
Liability  on  appellant  to  pay  the  bill  because  of  the  pro- 
visions of  the  statute  of  frauds. 

The  judgment  of  the  County  Court  is  reversed. 

Judgment  reversed. 

(Page  2) 
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Gen.  No.  6675.     October  Term^.  D.  1916.     Ag.  No.  89 

Eli  R.  Wagler  and  Noih  Wagler,  doing- 
business   under  the   firA   name  of  Wagler 
Brothers,  J  Appellants, 

James  A.'  Norris,  /  Appellee. 

Appeal  from  tf^e  Circuit  Court  o 


rom  tt^e  Circuit  Court  of-      ^     »^     t'      /|  /^  (f\ 

Tazewell  County  ^  Q    5     I.  A.     O  " 


Graves,  J. 

Appellants  sued  to  recover  commissions  claimed  to 
have  been  earned  by  them  for  selling  certain  real  estate 
for  appellee.  From  a  judgment  against  them  in  bar  of 
their  action  and  for  costs  they  appeal. 

The  declaration  consists  of  one  special  count  and 
the  common  counts.  The  substance  of  the  special  count 
is  that  plaintiffs  under  a  contract  with  defendant  to 
sell  his  farm  for  $10,000  and  to  receive  therefor  all  they 
obtained  for  it  over  and  above  $10,000,  found  him  a  pur- 
chaser who  offered  him  $12,000  for  it,  but  later  bought 
it  from  him  at  $11,750.  In  their  affidavit  of  claim  they 
ask  for  $1175.  In  their  statement  of  facts  and  argu- 
ment they  ask  for  $750  under  the  special  count  and  ir, 
lieu  of  that  amount  they  ask  that  they  be>  allowed  $500 
as  agreed  commission. 

Appellee  by  his  affidavit  of  meritous  defense  de- 
nied having  engaged  or  authorized  appellants  to  sell 
the  farm  for  him  under  any  circumstances  or  for  any 
price  or  that  they  did  sell  it  or  were  instrumental  in 
selling  it,  or  that  they  or  any  purchaser  produced  by 
them  ever  offered  him  $12,000  or  any  other  amount  in 
cash  for  it. 

The  proof  strongly  tends  to  show  the  facts  to  be 
that  appellee  had  advertised  the  farm  for  sale  for  $10,- 
000  that  the  advertisement  was  answered  by  one  in  the 
employ  of  appellant  who  represented  himself 
(Page  1) 

to  be  or  have 
a  purchaser  for  it  at  $10,000,  but  who  neither  bought 
it  or  brought  a  purchaser  for  it;  that  some  negotia- 
tions were  had  between  appellants  agent  and  appellee 
concerning  the  sale  of  the  farm  for  $10,000  but  the  of- 
fer to  take  $10,000  for  it  was  conditioned  upon  the  offer 
being  accepted  and  the  deal  closed  by  December  1,  1914; 
that  appellant  neither  accepted  nor  offered  to  accept 
the  lands  at  the  price  named  before  December  1,  1914; 
that  while  appellee  did  later  trade  it  off  to  one  Luder- 
mann  for  other  property,  soma  cash  and  a  secured  note, 
the  purchaser  refused  to  deal  at  all  if  appellants  had 
anything  to  do  with  the  transaction. 

The  evidence  further  strongly  tends  to  prove  that 


appellants  were  never  authorized  to  either  sell  or  .pro- 
cure a  purchaser  for  the  farm  in  question,  but  that 
what  they  did  was  as  intlerlopers,  at  their  own  instance, 
and  created  no  liability  on  the  part  of  appellee  to  pay 
them  anything  therefor. 

The  verdict  of  the  jury  for  appellee  is  in  accord 
with  what  we  consider  the  decided  weight  of  the  evi- 
dence. 

In  the  evidence  for  appellants  in  chief  Eli  Wagler 
testified  that  appellee  came  into  the  office  of  appellants 
after  having  paid  a  visit  to  the  housei  of  one  Ludermann 
and  that  appellee  and  both  appellants  there  talked  over 
the  proposed  deal  and  that  appellee  there  agreed  to  pay 
appellants  $500  as  a  commission  if  the  deal  was  made, 
provided  appellee  accepted  the  house  as  a  part  of  the 
consideration.  Appellee  while  on  the  witness  stand  de- 
nied that  he  met  Eli  Wagler  at  that  time  or  place.  On 
rebuttal  appellant  sought  to  corroborate  the  testimony 

(Page  2) 
of  Eli  Wagler  by  proving  by  another  witness  that  he 
had  seen  appellee  and  Eli  Wagler  together  at  the  time 
and  place  in  question.  This,  evidence  would  have  been 
competent  if  offered  as  a  part  of  appellants  case  in 
chief,  but  could  not  be  introduced  in  rebuttal  as  a  mat- 
ter of  right.  There  was  no  error  in  excluding  the  evi- 
dence at  the  time  it  was  offered. 

Appellants  complain  that  one  of  the  instructions  he 
offered  was  modified  by  the  court  by  adding  the  words 
"and  sale"  after  the  word  "purchaser"  in  the  clause 
"and  that  their  services  were  instrumental  in  securing 
a  purchaser  and  sale."  The  change  is  insignificant,  and 
we  are  unable  to  see  how  any  juror  could  have  gained 
from  the  words  added  any  misconception  of  the  case. 

Some  of  tihe  instructions  given  at  the  instance  of 
appellee  are  not  well  drawn,  but  they  are  not  seriously 
wrong.  Even  if  they  were  wrong,  the  verdict  and  judg- 
ment so  thoroughly  comport  with  the  manifest  justice 
of  tihe  case,  that  we  do  not  feel  justified  in  disturbing  it. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
Judgment  affirmed. 

(Page  3) 


Gen.  No.  6680.     Ociober  Term  A.ID.  1916.     Ag.  No.  74 

Muskegon  Tool  and  Stam|)ing  Company, 
Appellee, , 

vs. 

Allith-Prouty   Company,/  Appellant. 

Appeal  from  the  Circim  Court  of 
Vermilion   Oounty. 

/ 
Graves,  J.  ' 

It  is  impossible  from  reading  the  briefs  and  argu- 
ments of  both  sides  to  tell  what  this  suit  was  brought  to 
recover.  Appellant  says  "the  cause  of  action  *  *  *  * 
arose  out  of  a  purchase  by  appellant  from  appellee  of 
certain  dies:  used  in  making  a  hinge  known  as  the  "King 
Hinge,"  but  what  it  was  that  "arose"  is  kept  a  profound 
secret  so  far  as  the  briefs  and  arguments  are  concerned. 
What  is  disefussed  is  the  defense.  It  is  therefore  prob- 
ably safe  to  assume  that  whatever  the  plaintiff's  claim 
was,  it  was  fair  on  its  face. 

The  defense  was  based  on  the  claim  that  certain 
dies  that  were  purchased  by  appellant  from  appellee 
were  not  fit  for  the  uses  for  which  they  were  purchased 
and  that  they  were  not  as  represented. 

The  evidence  regarding  the  merits  of  the  defense  is 
confliating.  It  consists  of  the  testimony  of  witnesses 
sworn  and  examined  in  open  court  among  which  were 
several  mechanical  experts  who  testified  to  the  condition 
of  the  dies  in  question.  The  dies  themselves  were  also 
introduced  in  evidence.  These  dies  have  not  been 
made  part  of  the  bill  of  exceptions  and  are  not  before  us 
for  inspecttion.  We  cannot  determine  the  weight  of  the 
evidence  when  only  part  of  it  is  before  us. 

Ferris  v.  Ferris  189  111.  452,   Board  of  Trustees  v. 
Misenheimer,  et  al,  189  111.  151. 
(Page  1) 

When  all  of  the  evidence  is 
not  contained  in  a  bill  of  exceptions,  it  will  be  presumed 
in  support  of  a  judgment,  that  there  was  all  the  evidence 
necessary  to  justify  the  one  rendered.  C.  B.  &  0«  •*•  "• 
Co.  V.  The  People,  139  111.  536. 

When  one  Charles  Prane  was  on  the  stand  as  a 
mechanical  expert  he  was  asked  "Would  the  dies  in  the 
condition  they  were  in  when  you  tried  them  out  producte 
these  hinges  so  that  they  could  be  commercially  market- 
able?" Objection  to  this  question  was  sustained.  There 
are  several  reasons  why  it  was  improper.  First:  The 
defense  interposed,  raised  the  question  whether  the 
dies  sold  were  fit  for  the  uses  for  which  they  were  pur- 
chased, namely,  to  make  the  King  Hinge  with.  The 
question  put  called  for  an  opinion     whether     the     dies 
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would  produce  hinges  that  would  be  commerciaily 
marketable.  Whether  or  not  a  thing  is  commercially 
marketable  depends  in  part  on  whether  the  thing  itself, 
however  well  made,  would  be  salable.  Even  if  that 
could  be  under  any  circumstances  a  question  for  expert 
testimony,  it  was  not  involved  in  this  case.  It  is  not 
claimed  that  appellee  guaranteed  the  hinges  would  be 
commercially  marketable.  Second:  The  question  wa? 
answered  in  the  negative.  The  answer  remained  in  the 
record  and  appellant  had  the  full  benefit  of  it. 

When  Edward  G.  Carter,  the  president  of  appellee 
company,  was  on  the  stand  the  following  incident  oc- 
curred: 

"Q.  You  know,  did  you  not,  that  Mr.  Wil- 
lard  was  coming  to  Muskegon  on  the  day  he 
came  there  for  the  purpose  of  looking  over  the 
two  dies  and  the  stock?" 

"A.  I  didn't  know  what  day  he  was  com- 
ing; I  knew  he  was  coming." 

"Q.  You  knew  he  was  coming,  and  didn't 
you  have  word  he  was  coming  that  day?" 

An  objection  to  the  last  question     was     sustained. 

There  was  no  error  in  that  ruling.     If  the  question  was 

pertinent,  it  hadi  just  been 

(Page  2) 

answered.     The  witness  had 

just  said  he  knew  he  was  coming  but  he  did  not  know 

what  day.     There  was  no  occasion  to  clog  the  record 

with  a  repetition  of  it. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgmeni  affirmed. 

(Page  3) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine^hundred  and  sixteen, 
within  and  for  the  Second  District  of  wie  State  of  Illinois: 
Present--The  Hon.  JOHN  M.  NIEHAUS,  Presidfng  Justice 
\    Hon.  DUANE  J.  CARNES,  Justin 

Hon.  DORRANCE  DIBELL,  Justife.  2  0  ''l  T  A   80 
\ CHRISTOPHER  C.  DUFFY,  Clerl' 
[.  DAVIS,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

CCD  1  Q  1917       *^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit; 
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Gen.  No.  6263 • 

A,  L,  Pulver  et  al   a::;pellee8. 

vs  Appeal  from  City  Ct.  Moline» 

Harry  Ainaworth,       appellant. 

Niehaue,  P.  J. 

This  is  an  aotion  brought  in  aesumpelt,  by  th-?  appejlr-ea, 
A.  L.  Pulver  and  J.  H.  Eohlman,  r  al  estate  agents,  doing  buAinec 
as  Pulver-KohlTian  Land  Agency,  in  the  City  Court  of  Molina, 
against  the  appellant,  Harry  Alnsworth,  to  r^oov  r  oomrr.isaionB 
'A'hich  they  olaini  to  be  iue  them  from  the  appellant,  ."or  services 
rendered  in  arranging  a  oontraot  between  the  appellant  and  R, 
and  G.  A«  Shallberg,   to  trade  and  exchange  real  estate. 
The  ieolaration  kbhh  consists  of  three  special  counts,  seven 
aiiitional  isamxtat  special  counts,  and  the  consolidated  co^'mon 
counts;  to  which  aopellant  filed  the  general  issue. 

A  trial  by  jury  was  had,   and  the  jury  returned  a  verdict 
finding  the  issues  joined  for  the  appellees,  and  assessing  thtlr 
damages  at  $980;  whereupon  the  appellant  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  judgment  was  ent  red  upon  the 
veriict;  from  which  judgment  this  aopeal  is  taken. 

The  principal  errors  assigned  by  the  appellant,  are, 
a  misjoinder  of  appellees  as  plaintiffs;  the  admission  of  impDope- 
evidence  for  appellees;  a  denial  of  the  right  to  a  proper  cross 
examination  of  appellees  witnesses;  and  that  instructions  were 
improperly  given  for  the  appellees,  as  well  as  proper  instruction! 
refused  which  were  requested  by  appellant;  also  the  modifying 
of  instructions  which  were  asked  by  the  appellant.   It  ia  contend 
that  the  evidence  shows,  that  the  appellees  acted  in  a  dual  capa- 
city, and  in  so  loing  were  ?;uilty  of  bad  faith;  and  that  the 
servicjoa  of  appellees  did  not  result  in  a  contract  for  the  sx- 
ohange  of  the  properties,  between  the  parties;  and  that  therefore 
the  aopellees  were  not  entitled  to  a  verdict  and  judgment. 


.••elleq?^   X«  is   isvlxi?  .J  ,A 
•  eniloU  .^0  %i .10   moil  I«oqr,A  av 

.;fn«XIeqq«       «i{^-xo««niA  x^^^H 

.!•  •<?    ^aujid9lM 

s«>^ir9qq«  e/lcf  Y^   ,^JI;aq«ueB«  ni   ^.Ijuoicf  noxi^Oii  a^  ai   aldT 

-iliucf     snioi:    ,t:ta8-^j  ft^^tae  Ls  i   ^njtmLdoI   .H   .1.  Laa  roviu^   .J    .A 

(tniXoM     to   tiuoO  Yi^-!^   *^^  "i-^    ,XOae$A  ba^  a»rXiloX-s»YXxi^  tju 

•aolsaiatnoo   i  ▼oo^i   ot    ,iftToweniA  x'^'^-'H    .ifnAlIeqqA  9ii}  tuniMgM 

B9olviet   10"    «^n«Xl0Qq«  exf^  aoi^  Midt   syi    e<^  o^  atMlo  x^^^  dotdn 

,R     bna  taMlieqcs  9di  a*aw^9d   ^Oiit^noo  c  ^at-gciJuriM  ai  ttislaai 

.•;f«.tae  Imbi  e^n^ifoxe  Lnx   •idi^  o^      .SiecfXlAiiS   .A   .0  l:n« 

flfv«B    (•t£U/oo   Xjsioeqa   eaicf.-t   lo  •tfaianto  Kumx  noi&Ai£lo9t    Bdt 

aovsnoo  tBtALt£o»aoc   sa'  tan   ^Btauou  X^loaqa  aiBvoa  i^aolitttM 

.auBbi   X«iefl?^  erf^  JbeXi'i   ^n^Xiaqof  ifsiilw  o.^    ;a.'^ai/oo 

5ii>iaT  £  traniu**!   x^^C   *••*  ^^-^      t^-*'^  ■**  T-J^'t   X^f  X«l:r*  A 

xl%tif  snlscaaafi  tna    ,aaaXIaqn«  Bdi   lol  tenioj;   aai/asX  ad;t  S"'^-^^-^^ 

rea  «  yo^^  noi^on  *  sbsm  tasLLeqcs  Bdi   noqiis-xadw    i068|  ^m  tfgsauUi 

•rf;t  aoQif  t%T.   tUB  a«w  taBttt^ul  bae    ^LBiutioro  B£v  iloi/lw    ^Lslxt 

»tt9^Mt  Bt  Xjiaqo«  ald^   ^aen^x/l;  dcidv  noil    itolixmr 

,aTJ9   ,^n«xlaqq«  aifit  x^  Jban^lasA  aioiia  Xijqionlic:  ailT 

qoaqnl   lo  noiaatmta  arf.t    (allltaXjBXq  bj^  aaaXiaqcii  \o  laJbnlo^aia  m 

lacio  aaqoiq  £  oi     td^tz   bd-I-   1o  X^ioat   £   ;aaaXXaq~A  TO-   aonaJtiva 

aiaw  anoi^ooi^ani   iBdi  tn.:   ;aaaaan;tXK  aatXXaqq«  lo  flol^£(^X«MXt 

otSouitBat   laqotq  a«  Xiaw  a-s   «aaaX^aqqA  arl;t   lol  aarls  x-^ioQ<3'zq<*A 

^ait'^-'t^^'o  B^^  oeXij   (^n^XXaqqa  X<^  LBtisupBt  ai!?w  dolilw     1  aaulai 

rte.^aoo  ai   ^I      .^n^XieqqjB  tdi  \<S  bBilB£  aiai*  dttdv  Baoitoui&Bnl   lo 

Bq»o  i&ub  £  nt  Jba;^0£  aaaXXaqq^  Bdd  iJidi    ,awoxIc   aonsIiYa  Bdi   tj^it 

Bdt  tsrlf  inii   {dttcJ  b£d  lo  xtLiur-  ataw  yiaXo:    oa  ai  In^    tY^^o 

-xa   Bd&  Tol   tD«7taos  £  Hi    IXuaei   ton  i^L  aaaXIaq  ;.«  lo  aaoXviea 

lolaiarf*  &Jtd&  ba£  taaXtiJtq  arf*  n99w*etf   .aaitiaqotq  ari*  lo  aan^rfo 

.^namsiu^  Jbos  ^olttev  £  o;^  LaX^ilna   ;^oa  eiaw  aaaXXaqq«  Bdt 


The  burden  of  appellants  "argument  pertain*  tc  the  matter  oi 
miejolnder;  and  the  bad  faith  alleged  because  of  a  iual  agency. 
Theae  rr.attere,  however,  are  reaily  questions  of  faot,  which  vrsre 
submitted  to  and  passed  upon  by  the  jury.  The  appellee  A,  L, 
Pulver  testified,  that  when  he  ccrr'renoed  to  negotiate  ■sith  th<? 
appellant,  concerning  the  lacd  trade  in  question,  he  was  in 
partnership  v.ith  J.  H.  Kohlinan,  and  had  brcn  for  about  six  montha 
prior  to  that  tire;    "rhat  appellant's  afrention  was  called  to 
this  fact;  and  "-hat  the  transaotione  between  them  were  had,  With 
a  full  knowledge  on  the  part  of  appellant,  that  Pulver  was  not 
acting  in  his  individual  capacity,  but  as  a  mamber  of  the  ^irm; 
and  that  during  the  negotiations  which  took  place  concerning 
the  trade  cf  +he  r^^al  estate,  the  appellee  J«  H,  Kohl  ran  wae  his 
partner;  and  furthermore,  that  the  firm  was  transacting  business 
in  ancCffioe  which  had  been  iesignated  by  a  sign  on  the  office 
door;  "Pulver-Kohlman  Land  Agency";   ^vhioh  office  appellant 
repeatedly  visited  during  the  negotiations  oonoerninsr  the  con- 
tract, which  it   is  claimed,  was  finally  rr.ade  between  appellant 
and  R.  and  G,  A.   Shallberg;  and  that  Kohlman  was  introduced 
to  appellant  as  a  partner.   He  also  testifies,  that  appellant 
was  fully  informed  by  Pulver,  of  the  fact,   that  apy^ellees  could 
by  acting  in  the  double  capacity  of  agents  'or  hi«,  as  well  as 
for  the  Shallb  rgs,  reduce  f.e  amount  of  oommissione  which  he 
would  hb,ve  to  pay  them  if  the  trade   .vhich  he  wanted  to  irake 
with  the  Shailb^rgs,  was  cor.sumratedj  and  that  he  agreed  to  it; 
that  appellant  agreed  to  an  vxiiKX  arrangement  by  v/hich  they  were 
to  receive  aa  part  of  tlieir  compensation  for  the  services  th* 
they  were  about  to  render,  fifty  cents'l-h  acre  for  the  land 
which  the  Shallbergs  were  seeking  to  exchange  for  the  city  propertj 
of  appellant,  situated  in  the  city  of  Moline. 

It  is  true,  that  the  appellant,  as  a  witness,  ienled  that 
ho  knew,   that  the  transactions  of  A.  L,  PiAlver  vith  him  were 


t^tiem  trft   o^   •nl*t'ieq   tnosiu^^iJi'  atm.iisqqa  to  a9Ltu<i  eiiT 

.\onesi:  LJiul    a  ^o  ••Jjjeo^o  t»9*IlA  xl^iiil  tt»ti  tdf  La£  iretcito^9lm 

•lew  tiotd0    ttojil  "io  •notf»eup  tX'<««i  9is   .itTewotf   ,«78^;t«in  ••trfT 

.J   .A  ••xrsqq«  »nT   .Y^J^C   ^^^  X*^  aoqii  IsatAq  IsaA.  o^  tnittmiSuH 

•AS  dtt-H  •^^Icfos^-'^  0^  t'torxermos  erf  a«i^w  ^^Bd^    ,Jb«l'i^t8a^  a*yXir? 

oi  t«rr«D   BJm  aotfrr9fSA  9**aJilL9(mM  iAdt        {9xii   t^Mdt  oi   toiiq 

[i&tii   tbMii  9T9fi  asrft  ns9midd  9ttottoManMrt  sdt  $Mdl  ban'iioMl     9tit 

foa  •fw  i8vXu<?  ^Aiit    ,tnj8ii«qax   Ico  ^i«r   ori^   ao  t5Jb«Iwoai  XLul  « 

imii"^  Bcii  lo  YatfiBQrn  jc   9M   ti/cf   ,Y^Xo«qjBc  IfjjJbivlJc.ii  aid  at  -gattos 

SnlnTOsrroo   »oolq  ioot  doicim  9nottAtto^9n     tdt  urItjuJe.  #«d^  boM 

•  id  rjw  n«TXifo^   .H   «L  ••!  Itqqji  vdct    ,»dJBt«e   X«e7  9tii  to   9beit  9tli 

•oll!o   •£!:*   «0  ajlB    £    Y<^     tt^jl  :^i^*L    n5f»ci   t^rf  doidw   •oll^io  ft«  111 

taMLI.90A»  6».tl)o     Aoldfi      [" y(o (19 -uA  bnMd   n£inXi:!02-7»TXx/<7"    {loot 

-not)  td^  9nlni»orToc  inol^^i^ogsn  •d^  laailxii     t^^latv   ^Xto^Aoqai 

t90utoi:»al  9M9  ajBwliol  tAii^  Las   ;BtcdXX«d8      .A   «0  ba£   .H  kns 

taALLeqq*  tMti&   «ttftX'^it«e^   09ls  oH     .ien^x«q  «  •«  #tT«XXdqq«  •i' 

LXiJOO  ••oXr^noA  fsti^      ^&9m\  9tit   I0   ^I9rlu*i     x<i  b9Kio'iai  xLiul  mJtm 

•«  XI»«  •«   t'-tif  vo^  •^a»S«  %o  v^io«q<«io     •Xduoi   •rf:^  ai  ^aiSos  ftf 

•  d  doidw     •noXtaiOtrriQc   lo   ^rurooxA  •rt     •Oirt»i    ^B^i'^dLiMdU  9tLiixo\ 

7f£r  ot  te^AJBw  9d  dotdt     9b«rt     9d&  \l  m9ii&     t^q  o^   dTwa^  tiv«« 

ti  ot  t9dt:»A  •d  t«dt  £rt«   ;l>ft#«mna«noo  •£«.    ««9T»dXl£rf8  sdi   d^lw 

eidit  x»fft  dcldw  Ycf     ^ae*R»igcuBTtA  xtfcm  nt«  o^  LaeT^js  ^luXiaqcfA  #«d^ 

^rf^-^     ••o2n»^  Mfi^   TOl  nolt£«neqiioo  TXsrft  lo  #TJBq  bja  •Ti»&Ai  «^ 

tn«X  eiit  to)  •yoa     n^  •^neo  t^^-^^    ,s«tnftT  o^  tuodM  •^•w  ^erit 

laqoiq  ^tf^io  9df  toI   •^ftAdoxft  4>;t  sn23(»»«   dtow  •97?cfXi4ul8'»d^  dcXdw 

•  enlXoU  lo  x^lo  •^if  ni  t)»#,aA^X»s  ^VflALXaqqa  to 
&jittS  h9in^    ^999ntitff  m  •«   ,#nflXXbqc«  ad*  f«dt   «MrY:^  *1  tl 

•lew  raid  d#itv   teTXu^   ,J    .A  lo  •nol^OireajuTl  ed^  fjuit      ^yn9taL     ed 


tranaaotione  in  wliioh  the  partnership  was  conoernedj  and  he 
denied,  that  he  had  any  knowledge  of  "he  fact,  that  appeileea 
vrere  acting  in  a  dual  oapaoity;  and  that  the  matter  was  Gonce:i,led 
from  him.  And  dt  is  contended  therefore,   that  this  concealment 
teatified  to  by  him,  was  sufficient  evidence  of  1»al  faith  on 
the  part  of  a  pellees  as  his  agents,  to  bat  a  reocvery.  Whether 
the  appellee  A.  L«  Pulver  was  to  be  believed  concerning  theae 
matters  about  which  there   ia  this  oonillot  in  *he  evilenoe, 
or  the  appellant,  was  a  quea-cion  of  fact  for  the  ^ury  to  deteririne 
The  jury  saw  the  witneseea,  heard  them,  and  obaerved  their  manner 
E.nd  conduct  while  testifying,   and  in  weighing  their  testimony 
were  in  the  beat  position  to  Judge  where  the  truth  lay  in  this 
oontrovsrey/  Under  the  circumatanoes  presented  by  the  record, 
it  ia  a-  parent  that  this  court  would  not  be  wai-ranted  in  hoi  ling 
that  they  ahould  have  found  differently  upon  these  questions. 

We  find  no  rsversible  error  in  the  record  concerning  the 
admission  or  rejection  of  eviaenoe  during  the  trial.  While  it 
is  true,   ■' yat  the  court  might  properly  have  allowed  a  mere  ex- 
tended oroBS  examination,  concerning  some  of  the  matters  testified 
about  ir.  chief,  yet  it  ioes  not  appear  that  the  appellant's  rfeght 
to  cro&B  examine  was  materially  or  unduly  abriiged. 

It  is  Bilged  by  acpellant,  that  Instruction  No.  S,  given 
for  the  appellees,  is  erroneous,,  because  it  ioes  not  oontain-a, 
statement  of  the  require.Tient,   hat  before  the  appeileea  had  a 
right  to  rsoover,  the  appellant  must  not  only  ]iave  known  of 
appellees'   d-ual  agency,  but  must  have  agreed  to  itj  and  agreed 
to  the  receiving  by  the  appellees,  of  a  commission  from  ^-he 
Shallbergs,  aa  well  as  from  him.   There  ia  no  doubt  but  that 
this  element  waa  a  nsceaa&ry  one  as  &  basis  for  a  reoovry  by 
appellees;  and  the  case  was  tried  on  tnat  basis;  and  the  alle- 
gatione  in  the  pleadings,  and  the  roofs  Intro iuoed,  were  upon 
the  theory  of  the  necessity  of  proof  of  such  knowledge  and  consent; 


^oaaLaeonoc)  airi^   ^ai:.-^      ^tiolrxexi'  tetroitaoo  ei   IX.  LnA   .nXii  aoi'i 

Ted^oifH    .xxsYoosT  «  iTjod  ot    ,«^na^-s  aid  •«  •»«X^d./  «  ^o  i^i^q  •d:f 

eeadt     :^nlai9oaoo  Lsvaixed   ao   ot   bav   i9rXiiH   .J    .A  oAxIdqq«  •d^ 

,»oa9iiV9  ed-*^   ai   ^oxlirtoo  6xd7  •!     •ieri;r   4oidir   (tiyQcfji     •iftd^fn 

•nlTiiaittt  o^  Y'Xi/t  •^^^   to'i  tf'OJ*!   "io  aoivaoup  i;^  ajm    ^^ajtiie^iq^  %d.^.70 

7tn«u:i>  TiedJ-  itsYioado  Jbn^s   ,awdi  Jbxaad    ,«at&oa^l»;  a^i  v«6   f^t  9*^^^ 

Ynonii'aat   tiedjT  ^ai^iav  at  ba^      ^^nixMima:}  ^lid^  touLaqQ-ifti^ 

mldf  at  \*i  d^i/v^   9df  aisdw  a^u^     ol  aox^xaoq  ^aad  a.l7  nt  a^sw 

.tioo^i   9d^   ^tf  £/a;ta«a9iq  aaoii.u^8>QUoilo  9:1j    laJLiiU     X^a-zavoa^noo 

gitilion  ai  ta#A«i '<««  ao   ioa  Lu/ow  ^iuo9  axi^  ^«4l^   #aaiAq^«  aX  ^1 

.anoi^a^up  aaad.t  aoau  xli:^*t9llLtL  Jbauol  av«d  Lii/oda   X^dt  tsdt 

9clS  ^iTiaieonoo  iiToodr  adi   ni   io7xa  aldlai^Tai  oa  tail  aW 

^i   aXitf^r      .X«ii;^   ad;t  ;9aiiiii   aoAativa   lo  aoiitaatav  io  aoiaaiaJb^ 

•xa  a7oa  «  JbawoIi«  av«d  t-^iaqoxg   ;fdaijD  ^'xuoc  ^Ai   iMf      ,avil.ai 

tailt^aet  aiat-^aa  adl  lo  amoft  ^niaisoaoo    ^aoi^-anlojua  aaoio  b%ba*i 

tci:ggi  a*taMli9qcM  adi  trndi  xaaqoii  ^on  aaot  ^i  tax    «)*Xilo     .l   ^uod^ 

.£a^2-id«  \lubau  ic   xi^^^is^^*!  w  aaiiuua   asoxo   o^ 

navls  ,S  *oM  aottoui.i»nl  t»At   ,tf'a«XXaqq#' yd  Legaa  ai  SI 

&~atAtnov  ioa   aaot  ^i  aauAoacf  .«auoeaotia  ai  ^aaaXiaqq^a  ad^  lol 

4  i«d  aaaXXaqqa  adJ^  eiolad  t«..   .taemaiiupai  adt  lo  ^aemwiMtn 

\o  tnoojl  avjed  x-^^o  ton  itum     iaMii^qqji  ad^    .laToeeT  9t  .^d^ii 

taais-^'  ^^^   l^i  o:t  t^»\^M  avi^ii  tai^A  tuft   ,Xoaa^A  ImuL      'aaallaqq^ 

adc^  noi*t   noieeimmoo  m  to   ,aaaX^aqc«  a^lt  x<<  saiTiaoai-.ad^  ot 

tAiii   iu^  SJmox.  oa  ut  atadT     *utd  moil  a^.  XXaw  a«   ,aBi50XX«d8 

Xd  x^'^'^'oai  «  lol  •ia-sd  «  a«  aao  x^'**®o-n     '  '^bt  tasusia  aidt 

-alljs  arfJ  JbnjB  ;«iajBCf  t*:iS  no  *aii^  a*ii     aa«o  ^Ai^t-a*  jaaaUaqq* 

ofjj   ai9v.    .baouiottflX   aloo?  in.j    .asaii^alq  a;.J   li  onoitjjg 

;*naafxoo  Ifl-u  t^aX»oraf  dpuu  lo  looaq  lo  x^Xaaaoan  •di  lo  x»oad*  ad^ 


and  while  it  ia  true,  that  the  instruction  in  question,  ioea 
not  expreesly  call  attention  to  this  feature  of  the  case,   the 
Jury  v.rere  clearly  instructed  to  that  effect,   in  other  instruc- 
tions.  Instruction  No.  1,  given  on  the  part  of  the  appellees, 
lireotly  called  the  attention  of  the  ;)ury  to  the  fact,   that 
both  knowledge  and  agreeoient  on  the  part  of  the  appellant,  were 
necessary  elements  to  justify  a  verdiot  for  appellees;  ^he 
eighth  instruction  given  for  the  appellant,  also  told  the 
jury  definitely,  that  it  was  inouaibent  on  the  appellees,  before 
a  reoovrry  could  be  had,   to  irove  by  a  prepondsrs-nce  of  the 
eviisnoe,   that  the  aopsllant  agreed,  that  appellses  ahould 
reoeive  a  portion  of  their  commisaions  from  Robert  and  G.  A. 
Shallbergj  so  that  the  point  involved  was  fully  covered  by  other 
instructions  In  the   oaae.   W^-ien  these  other  instructions 
are  considered  in  connection  with  the  instructions  complained  of, 
as  t  ey  should  be,  it  is  evident  that  the  jury  could  not  have 
been  misled  on  this  poiht,  and  therefore  no  reversible  error  .•.ag 
committed. 

Appellant  aj.so  complains,  because  the  13th«  instruct 
tion  requested  by  him,  was  moiified.   We  are  of  opinion  that  the 
modification  was  properj   the  only  effect  Oi  the  modification 
was  to  m:;ke  the  point  preuentod  by  ^he  instruction,  as  to  whether 
Pulvor  acted  in  his  individiial  capacity,  or  as  a.  member  of  the 
firm,  more  clear,   and  thereby  avoid  the  pooaibility  of  the 
jury  baing  misled  by  the  vagueness  of  the  language  of  the  instruo- 
tion,  as  originally  drawn  and  presented.  We  are  of  opinion 
that  the  jury  were  fully  and  fairly  instructed  with  reference 
to  the  law  involved  in  the  case,  which  had  a  bearing  upon  the 
proofs.  No  aubetantial  ground  appears  for  iisturbing  the  verdiot 
of  t.ie  jury  or  the  judgment  of  the  court. 

Judgment  affirmed.  . 


99ot    «aoi#a9iip  at  aottounimal  %df  i»^f   ,itfii   si   it  dXirfw  la« 
sift      tt«jBO  9df  1o  siuiMsl  tidi  ot  aotinsiiM  LL»o   "{Xaaftic^e   ifofl 

,«t-  erft     lo  ^i«q  arid-  no  navi:,    ,1   .oU  noi^oxji^anT     .a.Toii 

tad*     t&9JB\     8-      ocJ   Y'«t  •^^  ^o  ooi*nafi« 'trf*  tsII*o  ^IJcailt 

,:  1^  lo  ttAcj  8^f^  no  ^naoieaTSA  tns  estaXwooi  dfod 

0    '      ;aaaXIaqq«  lol  #oli;rcev  ^i  ylX^eut  ot  B^nomsXa  x^Jsaaaoan 

aiiJ  LIol  oeX'-    ,*fli,Il3cqjB  arfj^  zot  nsvlj     noi^ouiiani  dtfljla 

aiolscf   ,aeaiXaqc(jB  adJ  no   J^n   dmi/cai  a<ir  Jl  larft   .t-^ft^inilat  fx^t 

e>T    io  aon^Tstnoqaiq  jb  y<^  ayoic    ot      ^bjni  ad  tiuoo  ^7'^vooa-i     s 

tli/0(f«     aa«XXaqq«  ^jsriit    ^Jbaaas-e  iajiL  adi  fkili      ^aoneiiva 

.      .      ..    ^a  tiedoH  aoil  aflOlaaiDKOO   'xiecf.'    lo     no2;f7oq  «  •Vieooi 

lariifo  \^'  fcaisvoo  ifXXul  taw  JbavXovnl   i-nloq     •Ai  ^Adi  oa    ';jierfXljari8 

anol^cui^ani   :t9ri;fo  eaad^  aarfW       .a^AO       ad^   ni  anoi^ouTiani 

,lo     JLoniAlqnoo   anoi^ox/tianl  arf;f  dtitf  aoi^cannoc  ni  LaiaJbienoo  aajs 

©vjil  ioa  lluoo  xiul  •di^iA:ii  ia^lly^  si   il    ,ad  LIuoda  x* -^  •* 

sjsw  Yoiia  aX(flai9V9i  on  eiolaiatft  La.^    ,^dloq  aiif^   no  £aXaim  need 

tl:a;t^i.iiiTOo 

-oi/ii'anJ:    .rfrfS*  oi/'o?»«}   , animal qmou   Ofti*  *rt*XIe  ;  A 

ad*  *j8ri^   fxoiaiqo  lo  e  ,.    .      :  om  a^R    ,«lrf  ';ff  f s^aeopaa' Wll^ 

r^oliAot.^tlo':^  ■■   -  ^        5    '^Ino  8.':t      ^leqc-  r.ol^Aolili-oa 

ierf**rf>   0*   m   ,noi*ouT*anl   r        Xd  ta^naeei^   tnloq  aHt  ajf^m     otf  a«ir 

^At   "o  79dmfm  ^  a«  io   ,x^^O'«Q^o  I«uJtlvIJLni  blxf  hi  l^to^i  itylu^ 

YitlXldlBooq  ari^  JLloT*  ^dara.iit  tn*.      ,i*8lo     a'lOft'  ',fflill 

-owi;fanl  ariit  lo  aj^iijn.^  -  y  aaanewsjiT  a  f:t  x<^  JiaXalfc  •gtti^6  x'^^i 

aoiniqo  lo  ai«  at     .taitaaaeiq  In^i     a««il     xLLAal-gLio  \i..    ,aolt 

toneialnt  rfJlw  ta*oui*»n2  t^^-^^  i-f^a  ^Jflu^   otaw  ^lu^  *cf+   *£if:f 

arf?  noqu  snlijaecf   .-:  tzf.  f.zidr    ,av  ni  tavXovnl  w*  j;t 

:folli?v   ftd^  Bnidiu    .  x  'adiie   oU   .alooaq 


STATE   OF  ILLINOIS,    )     , 

SECOND  DISTRICT.  f  '^^^        I,  CHRISTOPHER  C.   DuFPY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aflBx  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


V 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Be^-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 

/ 
inthe  year  of  our  Lord  one  thousand  nine  hundred  and  sixl^feen, 

within,  and  for  the  Second  District  of  the  State  of  Illinois: 

Present --Th\ Hon.  JOHN  M.  NIEHAUS,  Presiding  Justice. 

H^i.  DUANE  J.  CARNES,  Justice. 

Hon .'''4)0RRANCE  DIBELL,  Justice. 

CHRISTdfHER  C.  DUFFY,  Clerk. 

E.    M.    DAV^,    Sheriff. 

\ 
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/V 


/'       A 


BE  IT  REMEMBERED,  tl::^t  afterwards,  to-wit:  on 


\\B  1  "  '-"''      /  the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  o/  said  Court,  in  the  words  and  figures 

following,  to-wit:/ 

/ 


Gen.  No.  633^. 

The  People  of  the  State  f  Illinois • 
Defendant  iih   error. 
V8  Error  to  Co.  Ct.  Lake. 

Thomas  H.  MoCann,  Plaintiff  in  error. 

Dibell,  J. 

An  information  of  a?V3nt'-;en  oounta  waa  filed  Jiine  19, 
1916,  in  the  County-  Court  of  Lake  County  against  Thomai  H. 
MoCann,  cl.arglng  him  with  viola-tions  of  tas  iot  relating;  to  anti- 
salion  territory.  He  Aae  aonviotei  under  three  counts,  including 
the  nuisance  count,   and  was  fined  an  ac^gregate  of  |£50,  and  was 
sentenced  to  iaipriaonment  for  thirty  days  in  the  county  jail  mnd 
there  \vag  an  order  to  abate  the  nuiaanoe  and  defendant  brings 
the  judgment  here  for  review. 

There  was  plenty  of  evidence  introduced  by  the  state  to 
sustain  inore  than  three  convictions.  Defendant  teetified  that 
his  cider  was  not  intoxicating  and  that  the  buck  he  sold  was 
not  a  malt  liquor.   He  called  witneasea  who  testified  that 
the  cider  which  they  drank  at  his  place  was  not  intoxicating 
and  that  the  b4ok  which  they  drank  there  waa  not  a  malt  liquor 
There  was  no  proof  that  they  drank  from  the  sama  body  of  liquor 
or  from  the  same  bottles  aa  the  detectives*  They  did  not  confine 
their  tsatiraony  to  a  period  before  the  information  vma  filed* 

but  apparently  brought  their  testimony  down  to  the  day  of  tlial, 
which  besi:-n  on  August  2nd.   The  jury  believed  the  witne3aea  for 
the  State.  We  see  no  ground  on  which  we  can  reasonably  disturb 
that  conclusion.  All  the  other  contentions  of  defendant  are 
determined  adversely  to  him  in  People  v  MoCanney,  Gen.  No.  8331. 

The  juigment  is  therefore  affirmed* 


•  alonilll    1     ifA&2  aft  1?  sXqoa?  axlT 
.10179  £tt  tnA^nsieQ 
♦  •3fj8j   .i-0    .oO  o&  lotzl  §▼ 

•  aoais  cit   WiialJiLI  ^ansOoU  ,11  asmotn 

,ex  9tuj\0  teXil   sjew  ktfruioc  ner^nsv  a   lo  nol^jsmaolni  nA 

.H  »«inoflT  i'anijc^js  x*^"^©!^   eafisJ   lo  JtuoO  -^^rcwoO  arf*  ni    ,8181 

-i*njB  0*  ■sati^lsr  &ox   a'.-^  lo  aflolc^wloiv  dit-n  mtd     gnlai^^'o   ,nn«Ooli 

jnlJbi/Xcni    tfitauoo  eairf*  letrxw  iei'olvnoo  a^w   eH     .^'^oS1^^9t  aoiljea 

a«w  in£  .OSul^  lo  a^JirstTT^^riii  nji  L»nil  a«v  Lofs      (truroo  aon^alua  arfit 

I  am  Ital  y^ru/oo  erf  J  njt  a^jsit  x^^-t^^  lol  ^flasifloai'sqmJt  o*  Jbtonsitnea 

•5i3i-  •   ^Hii!  .Ta'isi    Irt^  doa^btLfa  arfl   atoscfu  ot  laJL'xo  flua  a^;   sieri* 

•wclYai  to"!,  aisff  tn»astu^  aili^ 

0^  at^.ta   Slit   vcf   'c9outoiSai  aofiellve   'lo  x^ns-t^l  •*"  aierfT 

^Arft  tailii'eait   iajbtciBl^d   .afloi^oXvnos   aet/ft  a^xf;^  aioci     atat^uH 

■«w  tXoa   sri  ioucf  adJ    ^«r:,t  tajs  Snl^^oixotal    tea  a^w   latXo  «li( 

tAilt     taX^Xtast  odfi  aaaaan^fXv  lali^o  aH       .touptl  tlsm  &  ioa 

^BttJiolxo^al  ioa  Btm  ao«Xq     aXu  f£  ifliuiX   xerl;r  dcldv     laLXc  ail^ 

toupXI  (fXjBT  «  ^ofi  a.sw  aitrrit  iaaxL  x*^^  xloXxfw  ioAtf  td^t   fMcii  Laa 

loupXI  lo  );Xocf  •oijia  edt  aoil  3(a«it  y*^'^  ^itrf^  looiq  or.  agaw  aiarfT 

anX*?^noo     *oa  tXi   Xe^T   .aavl^oai-eX    9iii  ms  BtLiiod  bmj»   a:f;t  moTl   to 

•i)aXX^  Biiw  aoX^4iisiolr:X   acft  eiclod  LoXieq  «  o^   Y^ox-t^^ed-  iXaxlt 

,X£iftt    1?  x^   orft  ot  rmot      x^tooiX^aa^f  iXaill   id^^oid  x-'^^'^di^qq^  itutf 

■lol     aaaeart^Xw  ndf  tavcXXscf  x^J^t  •''T        •■tnS  *aiJ3«A  no  n-asd  doXdw 

dTX/^cXi    x-^<^'^oa£-^i   ajBO   aw  doXiw  no  btwoi's  (^^  3^*   °^   .a;tA;t8   6dt 

pie  tOMka^lBt   lo    anoXlnscfnoo   ladto  ant     XXA     .aoXauXonoo  ifAil^ 

.itCB   .oK   .nsO    ,x*O"^'^0ll  r   aXqoeT     nX  mid  ot  x-^*"^*^^'  X}anX«iat9t 

•tamil^'^A  aiolaiarfi  cX  tn^fflgXu^  a^lT 


STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  |  I,  CHRISTOPHER  C.  DuPFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


r-7 


•-'►:*• 


AT  A  TERM  OF  THE  APPELLATE  COO 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
N.,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  sixteen, 
w^^jliin  and  for  the  Second  District  of  the  State  of  Illinois: 
Present-Njhe  Hon.  JOHN  M.  NIEHAUS ,  Presiding  Justice/'^' 
\Hon.  DUANE  J.  CARNES,  Justice.       / 
Hd^.  DORRANCE  DIBELL,  Justice.    / 

CHRlWoPHER  C.  DUFFY,  Clerk.    2  Q  5  I.A»  X  0  *^ 
E.  M.  D\VIS,  Sheriff. 


\/ 


\^yrr/>^/i 


\ 


\ 

BE  IT  REMEMBERED,  that  afterwards,  to-wit:  an 

the  opinion  of  the  Court  Was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit:  \ 

\ 


Gen.  No.  6334, 

The  People  of  the  State  of  Illinoia, 

Defendant  in  error. 

V8  Error  to  Co.  Ct.  Lake. 

Mike  MoGuire,  Plaintiff  in  Error, 

DJboell,  J. 

An  information  was  fileJL  in  ths  oourt  below  against  Mike 
MoGuire  on  June  IG,  1916»   containigg  seventeen  counts,   wherein 
he  wa,3  charged  with  violations  of  the  act  relating  to  anti- 
saloon  tsrritory.  He  was  found  guilty  underfour  counts,  incluiing 
a  nuisr.nce  count,   was  fined  u,n  aggregate  sum  of  |350.  ani  was 
sentenced  to  the  county  jail  for  forty  days,  and  there  was  an 
order  to  abate  the  nuladnce.  and  defendant  brings  tne  juigment 
here  for  review. 

Tne  state  introduced  prccf  of  numerous  sales  by  defendant 
of  buok,  aloo  and  oiler;  and  proof  that  the  buck  «ni  alco  .fere 
malt  liquors  and  the  cider  intoxicating.   The  People's  ohemist 
confirmed  this  proof  as  to  the   aamples  of  each  which  «rere  sub- 
mitted to  him*   The  defence  produced  witnesses  who  testified 
that  they  had  drunK  buok,  a,loo  and  cider  in  defendant's  piaos 
since  the  town  became  dry  and  tuat  in  their  opinion  the  uuok 
and  cloo  were  net  malt  liquors  and  the  oider   was  not  Intoxiosting. 
One  of  them  on  orosa  examination  would  not  testify  -vhethsr  thw 
buok  was  intoxicating.   There  was  no  proof  that  these  witnesses 
drank  from  the  same  body  of  liquor  or  from  the  same  bottles  as 
the  detectives.   There  was  proof  of  sales  of  buok  sufficient 
to  justify  a  verdict  against  defen.iant  4n  much  more  than  f  "ur 
counts,  without  including  the  other  drinks.  We  see  no  grounia 
on  which  we  could  reasonably  distvirb  the  conclusion  of  the 
^ury  on  the  facts.  All  defeniant's  other  contentions  are  lieoiled 

adversely  to  him  In  People  v  MoCanney,  Gen.  No.  6331. 
The  judgment  is  therefore  affirmed. 


.L    ,XIecJia 

;iiei«i^fr      ««^xu/oo  nss^ndvst  sglalftcoo      ,8X91    ,9X  •auL  ao  ttiijOoM 

'•tiOM  ot  Bnit4)i9t  ^OJB  ftt^t   lo  Baoltsiotr  dtln  tos^xxlo  «4a'   aa 

jaituXoni    (B^xu/oo  xuo^tatnx;  v^xijjs  ttiuol  ajBvr  sH   .ifio^iiis^  nooXjsa 

saw  tnit  tOatl  lo  at/a  aliiseiasx  an  taail   a«w      ,#njJoo  aon.-:sijja  s 

a*  %jai  atarlt  btiJt   ^%j,mL  x^^ol  ^o1   Xl«^  \inuoo  arfit  o:f  taona^aaa 

tnfxnsJLjJ^   •tii  w^atf^  tcu^at\*L  bciM   .apni.aijun  erl    iiM^a  oi   laiao 

»waiTai  lol  aiad 

-r^tna'^at   t^^  aaXaa   mjoismta  lo  looi?  taoutoitai   a^x^a  anT 

aiaw   ooLa  has  ioud  ant  ^«rft     looiq  tne   ;Tatio  La£  oeXa    ,ioi/(f  lo 

:)-alBarfo   s'aXqoa'T  arfT        .;[)ai^diolxo^rii   latio     arl^  La*  aioupiX   ;fX«ffl 

-dua  8ia«  doldw  iio«a  lo  aaXqa«a     td^   ot  a«  looii  aliU  tooiilnoo 

b9i\tt9st  adw  aeaaan^^w     taojjLoiq   adnalaJb   arfT     •aiif  oJ^  l^a^^la 

9e«Xq  a 'tnxijnalai;  al  ^allo  trus  ooXjb   «iox;(5  >£ai/Tt  tjia  -^arf^   Ijtill 

ioud  9d-i  ao^niqo  rtBdt   nl  ^Adt  Lcia  x"^^  omjiotd  cnoi   anw    aonXa 

t-iai^oLxoiat   ton  •mv     T^tto   odi  taji  iTOUpiX   tlAin  toa  siav  ooXj  tn^; 

•9il^  larl^ailw  ^li^aait  ton  liuoxf  aottAatnuixs  aeoio  no  mttlii  lo  anO 

•aaaaa^^w  aaad^  t«tii  looiq  on  a«w  aaaxlT     .snl^^oixo^ni  a^w  iouo 

a«  aaX^^od  am4ia   9tif  aoil  lo  loirpiX  lo  ^tocf  ftsaa   ad^  aoil  ixi«iJb 

^naioil'^xia     iox/d  lo  aaX«8  lo  looiq     •««  aaarfT      .aaTl;foe^al.   odt 

iJL/'l  aisdct   OTon  c^.um  tit  ta*Lnri\9t  lanija^ii  toiliev  a     yli^au^  o^ 

aJ^ru/ois  on  aaa     eW     .aixilii   lad^o  adt  v^attuloni  tuotittv   ,a;fm/oc 

ad^  lo  aolBijXoaoo  a^^  6iutBtL  \i<iMnoB*on  Lluoo  •m  tlotdm  ao 

Jbeiioet   9i&  uaotiaetaoo  zociio  a*fa*iLaB\9t   XXA  .a^oxl  ad^  no  xinl 

•  X&£8   ,9Ti  .naO   ^xaaoaOotf  y  eiqo^H  al  mid  o^  \l9Bi9rlM 
^JbaniillA  eiola^ad^  al  taetD;^ul  adT 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


"'•'•^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  sixteen, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--The  Hon,  JOHN  M.  NIEHAUS,  Presiding  Justice. 
Hon.  DUANE  J.  CARNES,  Justice. 


Hon.  DORRANCE  DIBELL,  Justice 


CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 
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BE  IT  REMEMBERED,  tha\  af  terwjCrds ,  to-wit:  on 

FEB  1  0  1917       the\opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


Gen.  No.  6335. 

The  People  of  the  State  of  Illinoie 
Defeni&nt  In  error. 
v»  Error  to  County  Court  Lake. 

George  Ceosar,  Plaintiff  in  error. 

Dibell,  J. 

An  Information  was  filsi  against  George  Cesaar,  charging 
him  Tvith  violations  of  the  an*i-aalcon  jjerritory  law.  Ha  waa 
fourid  guilty  under  tliirtsen  counts,  inoluiing  the  nuiaanoe  sonnt 
and  wae  filed,  in  the  aggregate,  $600.  and  was  sentsnoei  to 
seventy  dayo  in  jail,  and  there  was  an  order  to  abate  the  nuiaano* 
and  defendant  brings  the  judgment  hers  for  review. 

There  7?as  proof  of  salea  cf  twelve  drlnka  of  cider,  and 
the  ohemiat  for  the  Stat-s  analyzed  it  aa  containing  9.96  alcohol 
by  volume,  o^nd  tsstlfiel  that  it  wv.a  c^-n  intoxicating  liquor. 
The  only  defense  wao  that  the  defendant  naver  sold  oidcr  to  the 
two  deteotlvea  ao  far  aa  he  knew.  The  only  question  in  ioubt 
is  whether,  upon  proof  juatifying  a  conviction  under  the 
twelve  ocunta,  the  same  proof  will  alao  authorise  a  conviction 
under  the  thirteen  or  nuiaanoe  count.  We  conclude  that  such  o 
conviction  oan  be  had»  23  CYC  176«  All  o*:her  questions  are 
determined  adversely  to  defendant  in  People  v  MoCanney  Gen.  No 
6331. 

The  judgment   is  therefore  afl'irrried. 


.Zl€d    .oK   .ndO 
aioailll   to  9isiB   Oi'.i   lo  eIqo3^  orfT 
.1011©   ni   ^nAinel^a 
.•jT-sJ  *tjl/oO   y^'^'WoO  0*   iottI  tv 

•  10-X79  ni  )ll;falj3l?   «i«aaoO  •s'^to^t) 

.1.  «iioc/ia 

yniS'^-^^c    «ic««a«0   •^TooC  ^cnlAS^  ielil  tJiw  aoi^Jim-zolfli  oA 

•J3W  eH     .waI  x^o^t7-te4^  fiool^s-l^nju  ar!:*^  lo  9aottsiotv  d7iw  alxf 

tfuctoc   sonjdcjtun  »rit  ^niluXonl    ,«J"m/oo  nde^ildt   laJLm/  x^-i^Jtug  tau/ol 

0^  iaoae^nee  »£¥  las   .00d|   ^a^jijaiSS'S  *^-^  ^^    tJbalil  a^w  tajs 

aoneaiua  axft  aitjbc^a  od-  lalio  n£  a«w  siariit  tn«     t-^-^'^t  ^-^  a^jst  ^tasTsa 

•walYai  lol   aied   tnamjjlut  •^i*   agniirf  (fnAitrcetai  ina 

ta£   ,»a£lo  "io  ainlit  aviswj  lo  aaXjsa   to  Ttooiq  a*r  eiariT 

LodooL«     69»6  snlniistnoo  a«i  ti  t^^xL^a^  ff^a&B  %dt   tol  tBla»:io  •dt 

•  lojjpil  is'^lfAzixo&ni  as:  am  il   iAdi  tBitltb^t  Ln^.   »tnu/Iov  x<^ 

ait  oj-     -t3i-ic     bloa  lavsn  ^n^nslai   arf+   ^Ariit  aaw  eanalaJb   ifXno  srfT 

tdifoi   al  aottB9u(i  ^Lao  a/IT     .wa(i>[     axf  a.'i  i£l  oa   aavl:toa;t9i    oiit 

srft   latnu     aoiitoivaoo     j*     jnlyllJajjt  looiq  aoqu   ,tarf^©ilw  al 

aot&oxvtioo  Ji  Bit'xodtu^  omIa  iLtti  looiq  an«a  tdt   ^•iauoo  avXewif 

0  dou9   tadi   atxiXoaoc   &W      .  iauoo  eoaj^fttija  lo  rraatiiir^f  9di   isbait 

ei£  aaol*80up  lerf^o   XXA      .6TX   DYO   S^      .LjwI  ad  njio  aoitoivnoo 

•Xoia 


STATE   OP  ILLINOIS,    ) 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DuFPY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


-n5» 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  sixteen, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon,  JOHN  M.  NIEHAUS,  Presidingr  Justice. 
Hon.  DUANE  J.  CARNES,  Justice 
Hon.  DORRANCE  DIBELL,  Justicej 
CHRISTOPHER  C.  DUFFY,  Cler) 
E.  M.  DAVIS,  Sheriff. 
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BE  IT  REMEMBERED,  tha^t  afterwards,  to-wit:  on 

___   -  -Q*^       i-iic-wTjinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit: 


Gen.  No.  6336 

The  People  of  the  State  of  Illlnoia 

Defendant  in  Error 

vB  Error  to  Co.  Ct.  Lake 

Joe  Polansek,  Plaintiff  in  error. 

Hlbell,  J. 

An  information  was  filed  against  Joe  Polanaek  in  the  court  below 
charging  him  with  violations  of  the  aot  relating  to  anti-ealoton 
territory.  There  were  fifteen  count©,  the  last  of  which  was  a 
nuisanoe  count.  He  was  found  guilty  under  all  the  counts,  sni-'aB 
fined  the  aggreg  te  axim  of  $600  and  was  sentenced  to  jail  for 
sixty  days,  xand  the  nuisanoe  was  ordered  abated  and  dsfsndait 
brings  the  judgment  here  for  review. 

The  People  proved  twelv*  aales  of  cider,  and  that  that 
which  was  furnished  was  intoxicating  kiquoT.  Defendant  tastifiel 
that  what  he  sold  wae  sweet  cider  and  introduced  the  evidence 
of  the  man  from  whom  he  bought  it  shortly  before  these  sales, 
tending  strongly  to  show  that  it  wae  sweat  cider  and  not  hard 
cider  or  fermented  liquor.   So  far  as  the  cider  is  concerned, 
weare  of  opinion  that  the  jury  were  not  warranted  in  finding 
that  it  was  proved  beyond  a  reasonable  doubt  that  it  was  intox- 
icating. Taere  a  -pears,  however  to  be  proof  of  fifteen  sales 
of  other  drinks,  which  were  testified  to  be  a  malt  liquor,  and 
this  therefore  aeenia  to  be  sufficient  to  support  the  verdict. 
All  other  contentions  by  defendant  are  determined  against  him 
in  ^hs  People  v  UoCaansy,  Sen.  No.  6331. 

The  judgment  is  therefore  affirmed. 
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•  loltiav  a-f^  ^loq.ua  0^  ta^tcf^luu  acf  0^  aaaaa  atolaia;.:     »tdi 
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STATE   OP  ILLINOIS,    ) 

SECOND  DISTRICT.  \  ^'^-        I,  CHRISTOPHER  C.  DuPPY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereop,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this^ 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


t 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


K 


? 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  sixteen, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Presiding  Justice, 

I 
Hon.  DUANE  J.  CARNES,  Justice. 

Hon.  DORRANCE  DIBELL,  Justii«5.  U  O    X  .rl*  X  U  O 

CHRISTOPHER  C.  DUFFY,  Clerk 

E.  M.  DAVIS,  Sheriff. 


n./fh 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

_^„  the  opinion  of  the  Court  was  filed  in 
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the  Clerk's  office  of  said  Court,  in  the  words  and  figares 


following,  to-wit: 


:-^' 


6544.  21. 


Zatherlne  L.  ?essenden. 

Appellee, 
-vs.  Appeal  Irom  the  City  Court 


of  Aurora. 


Trarelers  Insurance  Company, 

Appellant. 


DIHEIL,  J. 


Obi  December  2S,  1914,  C.  H.  i'essenden,  fell  upon  a  street 
in  Chicago  and  received  a  woimd  upon  the  hack  of  his  head,  and 
was  c  rri^d  into  a  tailor's  shop  nearhy  and  died  in  ten  r  fifteen 
minutes.   He  held  a  policy  of  accident  insurance  issued  by  the 
Travelers  Insurance  Company,  dated  Octoher  1,  1897,  wherein  his 
wife,  Katherine  L.  Pessenden,  was  the  beneficiary.   She  brou,j?hl 
this  suit  upon  the  pol.cy  in  the  city  court  of  Aurora  and  had  a 
verdict  and  a  judgment  for  $7,500.   It  was  admitted  that  the 
policy  was  still  in  force  at  the  time  of  her  husband's  death  and 
that  the  policy  and  its  accumulations  amounted  to  $7,500,  and  that 
she  was  entitled  to  recover  that  amount,  if  anything.  This  is  an 
appeal  T)y  the  insurance  company. 

The  I'olicy  insured  against  death  resulting  from  bodily 
inju^l^flg.  during  the  term  of  the  insurance,  through  external, 
violent  and  accidental  means,  independently  of  all  other  causes, 
and  it  provided  that  the  policy  did  not  cover  accident  or  death 
resulting  wholly  or  artly,  directly  or  indirectly,  irom  disease* 
This  policy  was  similar  to  that  discussed  by  us  in  Crandall  v. 
Continental  Casualty  Co.,  179  Ill.App.  i>20,  and  we  adhere  to  the 
construction  of  such  a  policy  which  ^e  there  adopted,  without 
repeating  the  reasoning  or  the  authorities  there  used. 
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Plaintiff  introduced  the  policy,  anu  proved  "by  several 
witnesses  that  at  the  time  of  his  death  Fes  enden  v/as  sixty-eight 
years  old;  that  he  was  in  good  health;tjiat  he  had  never  been  known 
to  have  any  fainting  spells;  that  he  v.alked  up  stairs  without  any 
shortness  of  breath;  had  never  complained  of  pain  in  his  heart  or 
chest,  or  exhibited  any  shortness  of  breath;  that  his  habits  were 
exemplary  in  every  way  ;  that  he  always  appeared  to  be  unusually 
well  preserved;  that  the  man  who  had  been  his  family  physician 
for  at  least  seven  years,  a.nd  who  had  seen  him  go  by  at  least 
once  a  day,  had  never  treated  him  for  anything  except  some  bladder 
trouble  and  considered  him  in  good  health.   Plaintiff  proved 
that  on  the  morning  in  question  Fessenden  was  at  or  near  N0.E6O6 
North  Clark  Street  and  appeared  to  be  waiting  for  a  through  car, 
none  of  wUfth  came  along  for  some  time;  that  the  morning  was  cold 
and  the  sidewalk  was  very  icy  and  there  was  a  slight  gnow  upon 
it;  that  he  was  v/alking  back  and  forth  v;hile  waiting;  th  t  he 
slipped  upon  the  ice  and  fell  upon  his  back,  and  cut  a  gash  in  the 
back  of  his  head;  that  a  woman  nearby,  who  was  waiting  for  the  same 
oar,  saw  him  slip  and  fall,  went  to  him  and  found  him  unconscious, 
and  put  her  ma.it  under  his  head,  and  callet;  for  help,  and  some 
men  came  and  carried  him  into  a  tailor  shop  and  sent  for  his 
doctor;  th  t  when  the  young  lady  got  her  muff  back  it  was  saturated 
with  blood,  nd  that  there  was  infiltration  of  blood  xmderneath 
the  skin,  extending  around  both  sides  of  the  neck  and  back  of  the 
head  to  a  very  considerable  extent.   After  lessenden  died, his 
body  was  taken  to  an  unciert-ker's  office  not  far  away,  and  when  his 
physician  came  he  found  the  remains  there.   The  doctor  testified 
that  this  fall  could  have  caused  his  d  ath.   The  defense  offered 


td'^lB-'y^txle  B.r.v  aoJbns  eO'i  dtaob  aid  lo  omli  9dJ  4a  i-djt  seeeexx^lvr 

owotet  naetf  •xeT»a  AacI  9f{  &si&;d&lBod  boo-g  al  e-'tw  dxl  tsidit  ^blo  bi&bi 

\[L,i  ^aodttw  erlB&a  qxi  bBjLLa::  &A  tsdt  saXIoqa  soXtai-at  xt^a  eVAii  o# 

xo  txaed  Bid  at  als^q  lo  baalBlqaioo  iev«fi  bsid  idtaerd  \o  ee^atioiB 

etvw  B&ldAd  aid  4;:dt   ;d&&etii  lo  aB9tt&T0da  xba  Jbed'itfldz*  «o    ,^bo££o 

Claxrexrmr  ad  ot  deiiaqq.    r^awXs  ©if  t&dt   ;  xaw  \^9r9  al  x^elqmexe 

oslolQ-^q  X^xoiBl:  atd  neftd  bsd  odw  xusm  edj'  ^fsiiJ'   ;£«v^98e:cq  XI ew 

^asel  ta  x<^  ^3  ^^  noae  l»Ari  odw     bar.   ,8:tso^^  Aeveg  ^aasl  ^     aol 

TO  Jbijirf  earoe  J'qeozs  sniri^f^iie  aol  mlrf  Jbo;^Be:ld'  navan  6i3il   ,^Bf»    '   aoiio 

^•Toiq  llii-nluli        .dtlBed  boojj  nl  rniri  JbetteAIanoo  ba&  ox^uort 

dOas.oH     iJ39ii  ICO  tB  sisw  iia^iiAeao'i  aolJ^asxrp  nl  •aalmom  sdt  no  ^/<  '^f 

.Tbo  d^JJOirf^  3  10^  S^i-tJ'-tJBw  Drf  ocf  fistee  e[i3  l>nB  taet^ft;  It'jXO  rf^ioll 

loo  eaw  ^airrxom  sdi  &sidi   iealt  9moi:  lol  SaoXi!  eoBo  dtU^  lo   acofl 

floqff  wofle  tifsiXs  s  aa»  biqiH  ba^  xol  ^19 v  sjbw  ilBvebla  Bdt  bOB 

9d  &  dt   i-^lilMW  aildvi  ditol  baa  :foi)tf  -^alXLavr  adw  9d  &adt   ;&i 

oAi  al  x(b«s  fi  ^^0  oan   ^ioati  aid  aoqu  XI*)  baa  9oi  adt  noqn  ^aqqlle 

MBJBe   edS  no!  ■^alSlsm  bbw  oriw  ,zdiBBC  aamow  a  t^di   jJbaeri  aid  !to  ioi^d 

,ajToloeflOomr  alii  jbiurol  Aob  mid  o^  taov  ^IIbI  bau  cilXa  mid  was   ,rBo 

aooa  Afli;   ,qX9d  toI   'jatXao  Jba:    ,Jb«ed  aid  tcaMu  II01B  led  *ixq  ^ns 

,ald  lol  ;^a98  ba^  qo^o  loXla^  b  cial  mid  baliixao  baa  amaa  aam 

iatarsttBa  asm  il  load  \1mm  "xad  &o-^  zbaX  ^oirox  adt  aadm  t  ^dJ  tiotoob 

diBaarabOM  AooXd  lo  mBltaitlllAl  a&w  aiadi  iBdt  ka     ,l>ooXtf  d^lw 

9d^  lo  loatf  baa  laea  tdi  lo  atJIla  d^od  baaoiB  '^Ibaatxa  ,iilii  ad^ 

eidfbBlb  AoAaasatt  railA       ^taatxa  sXdataAlaaoo  xxar    b  oi  bBed 

lid  a»dm  i)««  fl«ir«  -xisi  ^oa  aoillo  s'lg^./aoiiOff  lue  o^T  xtasia^  8«w  i*od 

baltl&BBt  totoob  adT       ^arsdt  salBs^ar  adi  Laao'i  ad  atama   aaielBxdQ 

f)9ie4.1o  aantlsfl  ©dT   .d*£  ■  aid  baasBo   »T«d   rr.nn  7[»j   »<d&  tadi 

s- 


the  verdict  of  a  coroner's  jury,  v/hich  found  that  Fessenden  came 
his  di  ath  "from  chronic  interstitial  nephritis,  cardiac  hypertrop: 
and  arterial  sclerosis."   Defendant  also  ealled  the  coroner's 
physician  who  conducted  the  inquest  and  prepared  the  verdict.  V/e 
think  it  sufficient  to  say  of  thid  witness  that  his  evidence  was 
Ter^  greatly  discredited  by  the  testimony  of  the  other  physician 
and  surgeons  on  both  sides,  and  that  the  jury  were  warranted  in 
finding  that  he  either  gave  an  incorrect  account  of  what  he  found 
and  did,  or  that  by  mistake  he  was  describing  some  other  autopsy 
which  he  conducted  about  that  time.   We  think  it  unnecessary  to 
set  out  in  detail  the  contradictions  of  his  testimony.   He 
testified  that  he  took  out  and  examined  the  brain  of  deceased  an 
found  no  lesion  therein.   We  think  the  jury  were  v/arranted  in 
giving  no  credence  to  that  testimony.   He  said  he  returned  the 
brain  to  the  body,  but  it  was  not  "ifteirwards  found,  and  therefore 
plaintiff  could  not  otherwise  show  the  condition  of  the  brain. 
On  December  E5,  1914,  a  postmortem  was  held  at  the  Fegsenden 
home  by  three  physicians.  After  the  burial  defendant  demanded 
another  postmortem  and  one  was  held,  attended  by  physicians  and 
experts  on  both  sides.   There  was  very  much  medical  expert 
testimony  introduced  by  each  side.   The  examinettions  and  cross 
examinations  wero  very  lengthy  and  contained  many  medical  and 
^urgical  terms.   The  case  has  been  argued  here  for  appellant  wit 
great  force  and  ability..  We  think  it  wo^ld  unduly  extend  this 
opinion  nd  be  of  no  service  to  any  one  to  detail  the  testimony 
of  each  of  these  medical  men  in  the  language  V7hich  they  used. 
We  think  it  sufficient  to  say  that  according  to  the  testimony 
of  the  physicians  called  by  appellant  the  walls  of  the  left 
coronary  artery  were  hardened  and  that  that  artery  was  closed 
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)6aj.aai)  Jn4i>a8lei<  XjalxacT  ad*  letlA     .acLaiai&>cdq  «axd;f  \d  &mod 

jbju    axialoia^q  ^d  bebaB-ftc   i&Xaxl  a-Bw  aoe  j^na  ■84"xom;raoq  ladtona 

iiaqzo  XBoJL&aa  doxnn  \19T  aaw  avedT        .a8i)ie  dJod  ac   Bttoq--'-' 

r:;-:oi-    •        eaoi^juxloiaxa  sdT        .aiijta  doj33  TCd  Jb9&x;l)0iJ'fli  vioniicfe.  J- 

iiB     Xi^olJbea  T^BCDt  Jbeniatnoo  ha::,  ^t-^ei.  ^tcoT  otcew  eaold'iuxinaxs 

ft'w  ■■  :o^  a:cr  r  naad  aari  .eonei-  Xxjoisixr^ 

cidt  Jbnetx  0  X-I^'-'''^^^   6IV0v/  cTl  ii;  .         .  fuuj  ec  /^ 

xaoffllt8  9.t  ed'  0^  ono  ia^   oi  e..  aolalc. 

•  Jbeeu  XBdt  doldw  asJeiJ-rsn ^e I  ad*  Hi  Jtaa  Ix^olb^a  aaadt  lo  dr 

XaomXtsBt  9d&  ct  -^tbrco^^   tadt  ibb  ot  ta^lolllDB  tt  inldi  c 

t\»l  edi  lo  aXXaw  9dS  taeXXsjq;  •  x4  AeXXiso  aixfilolapig   od*  lo 
JE>ciBoXo   BBv/  sTx^^a  d^ud;f  tadt  ba:i  b^a^brBd  a^ew  ^aetrs  x-icaotoo 


"by  this  hardening  or  oalclflcation,  so  that  the  operation  of  the 
heart  ceased  and  the  patient  die.,  because  thereof,  and  that  this 
condition  was  a  diaease.   It  seems  to  he  the  theory  of  the  de- 
fense that  Fegaenden  did  not  fall  because  he  slipped  on  the  ice, 
but  because  the  action  of  hia  hear  stopped  by  reason  of  its 
diseased  condition.   The  physicians  called  by  appellee  testified 
that  the  hardening  of  this  artery  had  closed  it  about  one  half, 
and  that  this  would  not  cause  geath,  ;:.nd  that  the  hardening  of 
the  artery  of  an  old  person  is  a  process  naturally  incident  to  old 
age  and  is  not  considered  a  disease.   There  was  al.o  testimony 
that  if  Jessenden  had  fallen  because  his  heart  stopped  beating  he 
v/ould  n*t  have  fallen   backwards  but  forwards  or  woald  have 
fallen  in  a  heap.   Appellee  also  had  testimony  tending  to  show 
that  if  •i^'essneuen's  heart  stopped  beating  at  that  time  his  blood 
would  not  have  been  pumped  out  upon  the  muff  above  referred  to, 
nor  would  there  have  been  an  infiltration  of  blood  underneath 
the  skin  at  the  back  and  sides  of  the  h  ad,  and  aj-so,  th?  t  if 
his  heart  had  stopped  beating  before  he  fell,  he  would  not  have 
continued  to  breathe  for  ten  or  fifteen  minutes  thereafter* 
Appellant  contends  that  there  is  a  fatal  defect  In  appellee's 
proofs,  because  no  physician  testified  positively  that  this  fall 
on  the  ice  caused  I?esaenden*s  death.   We  are  of  opinion  that  this 
excludes  the  Inferences  which  the  J iry  mirht  reasonably  kaxK  draw 
Crom  the  proof  of  what  did  occur.   We  conclude  that  the  matters 
here  involved  wero  questions  of  fact,  and  that  there  was  such 
evidence  su  porting;  appellee's  contentions  that  we  would  not  be 
warranted  In  disturbing  the  verdict.   A;  to  evidence  introduced 
l>y  appellant  tending  to  show  thit  some  other  disease  than  hardening 
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,0(f  JberxsloT  9yotf«  ItJira  sdcf  floqjj  if^o  Aaqnuiri  noetf  9vr~    *  Ixrow 

d^e  )m:o  Jiuj  JjooXd  lo  aoi.)arttLltal  it;    nosff   '  —  .jj  -  ,  ^ojx 

■■      •    ,o&^£  Jbr"    ,  ■''        ^-ft  lo   aeolr  i>nj&  ^-^   i.    ••Jij    j      allt:   adt 
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•  A.diMeerccdd'  B94-irnlat  nedtlll  10  aQi  lol  dd^fBarstf  oi  hBO^iiaQo 

e'oeXIeqiii  xxl  i'odloL  Xstajk  £  al  eacdcf  ;ffldo*^  8i>a©tnoo     uxteXXsvj^lA 

XXal  aldif  i^ad*  XXavitleoq  J&oilli'Bsi'  oclolBTCdq  on  ooiraosd   ,8looTq 

Bid*  t&d&  ttolAlqo  '^^  errr  .  f^-^afi  e'neLfleaao^  £98.0^0  »ol   add"  jxo 

WJTxA  jnmf  XXdaaofiioi  J-;.  -li-  doldw  aeoxjeiotixl  ad*  Be''0Xosa 
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atf  /pn  f>Xjvow  aw  iodt  i^io  iffocMxoo  e'asXXaqqi;  rialdTCoq  xrs  aorraiilva 
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of  the  arteries  contributed  to  the  dctath  we  think  thoae  positions 
are  untenahle. 

Appellee  did  not  call  tho  witnesses  who  held  the  postmortem 
of  ilecember  £5,  1914,  until  tfter  the  defense  had  put  in  its  proo 
and  it  is  argued  that  it  w  .s  error  to  then  admit  it.  vVe  are  of 
opinion  it  was  co:  patent  rebuttal  evidence.   It  is  argued  that  it 
was  wrror  to  permit  appellee's  witnesses  to  testify  that  the  hard- 
ening of  the  arteries  of  an  old  person  is  .an  ordinary  incident 
of  old  age  and  is  not  considered  a  disease.   Appellant's  witnesse 
had  testified  that  it  was  a  disease.  This  was  competent  to  rebut 
that  testimony. 

It  is  contended  that  the  eourt  eri-ed  in  refusing  Instruotuo 
HoJ  E2  offered  by  appellant.   All  the  material  portions  of  that 
instruction  are  contained  in  Wos,  15,  16,  17,  and  19,  given  at 
appellant's  request,  and  the  court  was  not  reqtiired  to  repeat  the 
porposition  any  further.   On  the  motion  for  a  new  trial  appellant 
filed  affidavits  about  certain  testimony,  but  they  -re  not  relied 
upon  here  and  therefore  they  do  not  require  discussion. 

We  find  no  reversible  error  in  the  record  and  the  judgment 
is  therefore  affirmed. 
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STATE   OF  ILLINOIS,    )    ^  .        „. 

SECOND  DISTRICT.  \  I,  CHRISTOPHER  C.  DuFFY,    Clerk  of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoino-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Cle7'k  of  the  Appellate  Court. 


"'•'^ttiwr^tii.^ 


■'"*'«*"«twiKWrt.m«o<u»-.»« 


AT   A   TERM   OF   THE   APPEJ 
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Beg-un  and  held  at  Ottawa,  on  Tuesdaw  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 

within  and  for  the  Second  Distrfct  of  the  State  of  Illinois: 

\  I 

Present--The  Hon.  DUANE  J.  CARNES  ,|  Pres iding  Justice. 
Hon.  DORRANCE  DIBELLI  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFM",  Clerk. 

/ 
E.  M,  DAVIS,  Sheriirf, 

\ 

^ 

/ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

iDD  ]  Q  IQI7  *h®  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


/-  . 


\ 


I  y^^  Agenda  2, 

John  lA.  Omith,  Nellie  1*.   Clow, 
Nellie  .'nderson,     rtlmr  B, 
JoImGon  and  /ame  .i.  Siiiith, 

Plaintiffs  in  Error, 
-vs-  Error  to  circuit  com 

of  Rock  Island  countj 


■efen  ants  in  Error. 

Hiek-us,  ?•  J. 

This  la  a  hill  in  equity  brouglit  in  the  citcuit  court  of 
Kock  Island  county  by  the  plaintiffs  in  error  .s  heirs  of  John 
P.  Smith,  deoe.-sed,  to  set  side  the  last  will  of  the  ceceased, 
which  was  made  on  tlie  14tli  day  of  July,  191o,  and  hy  which  the 
son  of  the  deceased  testator,  George  17,  Smith,  defendant  in 
error,  w  s  niade  the  sole  devisee  end  beneficiary.    IPhe  bill 
alleges  that  tbe  deceasec.  testa  Lor  at  the  tiiue  of  t  e  execution 
of  the  will  Wc  s  xiientally  incapacitated;  that  he  was  of  unsound 
mind,  and  th.it  the  will  was  Liade  under  the  unlue  influence  of 
his  sea,  the  efendant  in  error. 

Issues  of  fact  were  made  up  to  be  tried,  ei^bracing  tlie 
charges  in  the  bill,  and  t  le  issues  were  tried  by  c  jury,  :ind 
at  the  clo' e  of  .11  t  e  evidence  the  court  directed  a  verdict 
finding  that  the  instruiaent  in  question  was  the  b^st  ill  and 
test--;iiient  of  John  P.  Smith,  deceased,  and  entered  a  decree  to 
that  effect,  anc.  dismissed  t'je  bill  for  want  of  equity;  froiu 
which  decree  the  )k»intiffs  In  error  are  .rose outing  this 
writ  of  error. 
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The  evidenoe  adduced  on  the  trial  shows  tha  following 
facts:     Joiin  P.  Smith,  t  le  testator,  at  the  time  of  the  executio 
of  the  will  in  question,  was  £  flk.n  of  about  76  years  of  age,  was 
illiterate,  could  neither  read  nor  write,  but  apparently  of 
average  intelligence.       He  hsid  been  engaged  in  early  .ikjihood  in 
r  fting  logs  down  the  ..lississippi  river  from  Minnesota  to  Keokui 
Iowa,  and  had    Iso  spent  considerable  time  in  Colort^do  in  fining 
and  prospecting  for  gold»      He  h .d  been  twice  inrried.       His 
first  marriage  occurred  in  1864,  in  .innesota,     nd  he  lived  #atl 
his  first  wife  until  1889  wlen  liiarital  troubles  caused  their 
separation,  and  he  t  len  filed  a  bill  against  her  for  ..  divorce. 
In  this  bill  he  charged  her  with  adultery  with  two  laen,  who   \ 
were  named  in  the  bill.       He  also    verred  in  the  bill  that  thJe 
knowledge  of  his  wife's  infioelity  had  not  coiiie  to  him    until 
the  tiioe  of  the  separation,  Wjdch  was  just  before  the  tiiae  of 
filing  the  bill;  and  that  he  liad  not  lived  with  her  after  he 
had  ascertained  the  facts  concerning  lier  infidelity. 

It  does  not  appear  that  a  divcce  v/as  granted  upon  his 
bill,  nor  wl ether  the  cause  ever  caiue  to  a  hearing  on  tae 
char'^ies  in  the  bill,  but  the  evidence  discloses  tliat   uhe  wife 
ssubsequently  obtained  a  divorce  from  him.       And  he  told  dne 
of  tbe  Witnesses  wbo  testified  on  t  e  trial  of  the  case,  in 
reference  to  this  trouble,     th,  t  it  cost  him  $1200  to  get  rid 
of  his  first  wife.      After  the  diyorce  he  became  married  to 
his  second  wife,  /Inna  E,  Smith,  who  is  now  his  widow,  and  one 
of  the  plaintiff's  in  error.       He  and  his  second  wife  liioved 
to  Port  Byron,  in  Eock  Isl  nd  county,  and  loc^.ted  upon  a  sm„ll 
hilly  farm  of  33  acres,  ^ich  he  had  purchased.       The  house 
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on  the  farm  faced  the  .dssissippi  river,  and  a  deep  ravine 
ran  through  one  part  of  the  farm;  also  .  creek.    part  of 
this  farm  was  fit  for  cultivation,  and  this  he  rented  out. 
nother  part  of  the  farm  could  he  utilized  for  p  sturey  and  this 
he  uged  for  that  purpose,  nd  pastured  stock  for  different  people 
There  was  also  a  garden  plot  oonnected  with  the  dwelling  house, 
and  witliin  its  enclosure,  and  on  this  plot  he  raised  Ijegethles 
and  fruits,  which  he  sold  in  and  ahout  the  neighboring  village. 
He  also  kept  a  cow  or  two,  and  raised  chickens.   His  main  oc- 
cupation was  attending  to  the  business  of  tnia  smitll  farm, 

fter  he  had  ijioved  on  the  farm  he  found  some  rocks  or 
quartz  in  the  creek  hec,  or  at  the  hottom  of  a  ravine,  and  per- 
haps in  3o..:e  other  places  on  t}ie  farni.   Tliese  appearec  to  him 
to  be  like  the  gold  bearing  rock  or  quarts  in  Colorado,  wliile 
prospecting  and  mining  out  there ^  .md  apparently  he  sent  some  of 
the  samples  found  out  to  Coloado  to  have  them  assajred  or  analyze c 
guad  was  informed  that  there  were  traces  of  gold  in  them^  hut 
not  enough  to  pay  for  mining.  But  le  got  the  notion  from  all  he 
had  seen  nd  heard  that  there  must  be  c  lead  or  ledge  of  gold 
bearing  rock  or  quarts  on  the  farm,  that  might  contain  sufficient 
gold  to  make  mining  it  a  paying  proposition. 

He  had  also  found  some  traces  or  out-c  oppings  of  coal, 
and  concluded  that  if  he  sunk  a  shaft  he  would  either  find  gold 
in  paying  quantities,  or  coal.   Having  this  idea,  he  worked  for 
a  number  of  years  in  sinking  a  shaft  near  the  ravine  on  his  1  nd 
and  in  endeavoring  to  find  this  gold  bearing  lead  or  ledge,  or 
CO.A.   He  also  tunnelled  into  the  hillside  for  the  a&im   purpo  e, 
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but  apparently  never  found  what;  he  souglit  for^   Remaining 

confident,  however,  that  it  was  there  to  he   found  in  his  land. 

He  did  this  work  outside  of  his  regular  f  rai  work,  and  does  not 

appear  to  li  ve  neglected  his  other  work  on  the  farm,  in  search 

for  gold  or  coal.   The  truck  farming  which  he  pursued, and 

pasturing,  which  was  on  a  very  liiidted  scale,  ap  ears  to  have 

been  carried  on  with  reasonahle  s  c.;ess:  this  is  shown  to  some 

the 
extent  by  the  fact  that  shortly  be fore /making  of  the  will  in 

question  he  h.:d  $3600.  saved  up,  and  on  deposit  in  the  Port  Byron 

Stcte  33ank. 

Pin.lly  he  had  trouble  Iso  with  his  second  wife.  They 
quarreled  about  some  domestic  mcitters,  and  she  left  him.   He 
said  to  one  of  t  e  witnesses  in  the  case, -"The  darned  old  wom.n 
was  so  me-n  she  ^ot  mad  and  left,  and  I'm  glad  of  it;  not  I'm 
all  alone.    The  last  marit  1  troubles  of  t  e  testator  were  ad- 
justed by   settlement  made  between  him  and  his  second  wife,  on 
July  7,  1913,  about  a  week  before  he  made  his  will,  ind  about  5 
months  before  his  oeath;  the  p>jrties  ca.iie  to  an  igreeiuent  to 
live  separately,  and  he  paid  her  $2500.  which  she  accepted 
in  satisfaction  of  her  claims  upon  him.   She  then  joined  him 
in  a  deed  by  which  he  conveyed  the  farm  in  question  to  his  son, 
George,  the  defendant  in  error. 

After  the  separation  from  his  first  wife,  and  the  divorce 
which  followed  it,  he  does  not  appear  to  have  had  any  further  com 
nnmdcation  with  her;  nor  did  he  manifest  any  interest  in  any  of 
the  children  of  his  first  wife  except  George,  of  whom  he  appeared 
to  be  fond.   George  was  the  only  one  of  the  childreh  of  the 
first  marriage  who  ever  came  to  visit  t^e  test. tor,  and  George 
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visited  his  father  at  Port  Bjrron  shortly  "before  tlifi  nialdiig  of  the 
will  in  question,  and  was  there  ahont  the  time  of  the  settleruent 
which  was  made  with  tne   second  wife,  but  was  not  at  Port  Byron 
nor  present  at  the  time  trie  will  in  controversy  was  executed. 
The  teste. tor  made  the  will  in  (question  <j.  week  after  ihe  settlejuent 
with  his  second  wife;  and  made  his  son,  George,  t  e  sole  legatee 
of  his  estate,  which  at  th^t  time  consisted  only  of  jhout  $1100- 
the  iiioney  remaining  after  paying  his  second  wife  the  ..mount  due  her 
on  the  settlement* 

About  three  months  after  tjie  execution  of  the  will,  the 
tertator  becaiiie  ill;  had  a  fever,  which  developed  into  a  delirium 
and    symptoms  of  senile  dementia  becai.ie  evident,  and  he  waa  taken 
to  the  hospital:  fur  the  insane  at  V/atertown,  where  he  died  December 
14,  1913. 

On  the  trial  the  deienaants  in  error,  who  are  the  pro- 
ponents of  the  will  here  contested,  made  laroof  of  its  execution 
by  the  testator,  by  the  attesting  witnesses,  and  established 
the  fact  that  the  formalities  required  by  law  in  the  execution 
of  the  will  were  di  complied  with.       The   proof  shows  that  the 
will  was  made  in  the  JBank  at  Port  Byron,  where  the  testator  h  d 
been  in  the  liahit  of  transacting  his  banking  business.       No  one 
went  with  him  to  the  bank  when  he  had  the  will  dra\vn.       The  at- 
testing witnesses  to  the  will  were  the  cashier  of  the  b.:nk,  and 
a  merchant  whose  place  of  business  was  near  by,  and  who  v/as 
called  in  to  witness  the  will.       Both  the  witnesses  testified  to 
the  proper  execution  of  the  will,  and  that  the  testator  was  of 
sound  mind  at  the  tiiiie. 
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The  iaroponents  thereupon  called  eleven  other  non-ezpert 
witnesses  from  aiiiong  the  friends  and  ntighhors  of  the  testator, 
who  had  been  wore  or  less  intiiiiate  with  him  while  he  resided  on 
his  farm,    nd  some  of  these  h  d  transacted  business  with  him. 
They  testified  to  the  peauliarities  of  the  deceased,  and  concem- 
ing  his  conversations,  the  de.-lings  they  had  with  him,  his  nar- 
rations at  different  times,  of  the  logging  experiences  he  had  as 
a  rijrermi^n;  also  li^any  of  tlie  incidents  which  occurred  while  he 
Wis  prospecting  for  gold  in  -olorado;  also  often  told  ahout  his 
belief  that  there  was  gold  bearing  quarts,  or  a  ledge  containing 
the  same^  in  the  farm,  which  soiiie  day  would  become  quite  valuable. 
He  also  relatedto  them  his  marit.l  troubles,  both  concerning 
his  first  wife,  and  his  second  wife.         11  these  witnesses  testi- 
fied that  they  never  r^erceived  ;  nytlung  in  the   peculiarities  of 
the     eceased,  or  in  his  conversation,  or  manner,  or  conduct,  thct 
indicated  insanity,  and  tlicit  in  their  opinion  he  ':-/as  of  sound 
mind. 

The  contestants  calle.    nine  non-expert  witner,  es,  who 
.-ISO  resided  in  the  neighborhood  of  this  farLi,  and  soue  of  whom 
had  business  dealings  with  the  testator,  and  some  of  t  lem  some 
misunderstandings  about  different  sm  11  matters.       The  e  wit- 
nesses, on  practically  the  saaiie  facts  concerning  the  ].eculiari- 
ties  of  the  deceased,  and  his  manner  and  conduct  and  conv'ersation 
testified  that  in  their  opinion  he  was  not  of  sound  mind.        nd 
the  contest,;ints  thereupon  called  four  expert  witnesses-    octors 
Thomas  P.  Keal,  who  is  connected  asa..  physician  with  the  Waterman 
State  Hospital;    ' •E.Will iaiiis,  at  one  time  assistant  physician 
in  the  Illinois  State  Hospital  at  Kankakee;   n,  Syster,  phjrsicln 
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and  surgeon  in  Rock  Inland;  tnd  C.  C,  Atherson,  also  connected 
with  the  Watertown  hospital.   Theses  experts  testified  that 
the  dece  sed,  at  the  time  he  w?-iSconfined  in  the  hospital  for 
the  insane  at  Watertown  in  Kove.uber,  was  afflicted  with  senile 
deiaentia;  that  his  laind  was  insound  at  that  time;  that  nixis 
senile  dementia  is  a  slow  progressive  disease  and  in  their 
opinion  he  was  f  flic  ted  therewith  in  the  iiionth  of  July  when  he 
made  his  last  will,  and  tliat  his  mand  was  presumahly  unsound  at 
that  time.   This  embraces  substantially  all  the  evidence  in  th 
case. 

It  is  claimed  by  the  plaintiffs  in  error  that  the  unsoun 
ness  of  mind  in  the  testator  was  iiianif«ted  by  his  search  for 
gold  or  coal  on  his  farm;  that  his  belief  that  gold  could  be 
found,  amd  found  in  payings  quantities,  and  was  a  delusion 
resulting  from  an  unbound  state  of  nis  mind.    delusion  has 
been  repeatedly  defined  by  the  courts;  oiie  of  the  leadin^^^  cases 
on  this  point  is  Potter  v  Jines,  20  Ore,  239.   The  supreme 
court  of  Oregon  gives  tliis  defibiti  on  of  a  delusion;  "  1  con- 
ception that  originates  spontaneously  in  the  iuind,  without 
evidence  of  any  kind  to  support  it,  and  which  can  be  accounted 
for  on  no  reasonable  hypothesis,  having  no  founo.ation  in  realit 
nother  definition  of  equal  clearness  is  given  in  Mid  leditch  v 
Williams,  45  New  Jersey  Eq,,  726,  namely:  "  If  without  eviaend§ 
of  rny  kind  the  testator  imagines  or  con¥eives  something  to 
exist  which  does  not  exist  in  fact,  nd  which  no   rational 
person  would  in  t'le  absence  of  evidence  believe  to  exist,  he  ig 
afflictea  with  an  insane  delusion."   These  definitions  were 
approved  and  adopte  by  our  supreme  court  in  Owen  v  Crumbaugh, 
128  111.  380. 
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It  is  cle  r  from  the  foregoing  definitions  that  a  deluaioi 
is  not  a  deduction  froiu  facts,  ^we^er    defective  or  inconclusive 
they  iiiay  be,  "but  sometliing  purely  imaginative,  a  figment  of  the 
train.     The  evidence  in  this  case  shows  that  the  notions  which 
the  testator  had  concerning  the    orohability  of  golc   or  coal  bein^ 
found  in  Itis  land  were  not  purely  iiiiaginative  or  figments  of 
the  brain,  but  were  conclusions  which  he  drew  from  realities  of 
facts,  though  perliap^:  based  upon  insufficiant  or  inconclusive 
facts;  and  a  person  of  more  intelligence  or  of  better  juc^ent 
might  have  t  lought  the  teestator's  icieas  about  the  finding  of 
gold  and  coal  ridiculous,  yet  the  fact  reiiiains  that  there  was  sol 
evidence   to  support  them,  and  that  they  were  conclusions  and  not 
selusions 

Nor  is  there  anyt  ing  in  tlie  evidence  to  sustain  the  con- 
tention that  the  ideas,  which  lie  entertained  concerning  the  in- 

were 
fidelity  of  his  first  wife/  delusions.     It  is  clear     that     his 

notions  concerning  thene  matters  were  rlso  apparently  based  on 
some  sort  of  evidence,  however  insufficient  it  n&j  iiave  been. 
This  appears  from  the  bill  itself,  which  he  filed  for  divorce, 
in  which  he  ch;.:rges  his  wife  not  only  with  having  coiij^uitted 
adultery,  but  gives  the  names  of  the  men  with  whom  s  e  co.-  itted 
such  adultery.       His  conduct  with  reference  to  t^e  matter  seems 
to  have  been  about  the  same  as  the  conduct  of    ny  otiier  complaina: 
would  have  been.        He  avers  in  the  bill  that  the  knowledge  of 
his  W-fe   *s  infidelity  did  not  come  to  him  until  Setpember  2,1889 
and  i±  that  he  did  not  Live  with  her  after  that.        He  told  tJie 
witness,  Prank  OOi^fiara,  when  -e  w  s  living  at  Port     Q^^on,  that 
he  thought  his  first  wife  was  not  faithful,  and  also  found  fault 
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rrlajilr  £10001  TO  »7iJye1:»6     TtTPWi(j  ,8*aal  ..lOiri  ffoi^otrbeb  a  *otf  8i 

doJtttw  MOi^on  tdi  ii^di  tmmiB  9b&o  6ifii  iii  eondi)iT§  »rfT     •aiiVti 

Jaoo  10     log  io  iiiIi6i\doi     adi  garnieoiioc  fiaff  tols^BSt^  »Ai 

la  edfisfl:^!^  10  ari  JiAiiisa^ii  xI^Tifq  ^or.  siwr  basi  ei/f  til  baa6l 

io  aei^^il.Brr  morl:  neib  a    ioMw  affoxR.uIoiiotj  oiwr  iad  ,aiA^d  edi 

isd  lo    10    0009^1  rX    ir^i    B*fO      %0    flOB18C    B    bttR    \BiOB\ 

^  ■  '  o^il  i'^ai  iiiodfi  B£sai  s^-xoii-^teoi  9Ai  id-^o  i  OTfirf  H-glsa 

3LV  »idif;^  ii»xii  BOJ  :)iU  ^sx  ,sxroitfoIbii  idoo  baa  blo^ 

iojff  faiifi  Buoiaxtlocoo  919W  Xftrf."*   itsrld  bUB  ,a»il;t  ito  \at  oi   eoneDXTS 

eaoiBrrlss 

•ac  JaiBun  oi  soflsbiv  iil  ^leri*  ei  "loH 

umsoiroo  benxaHsdne  'Ji    doi ^'v,*  ,8B»6i    -  i  noi^flot 

law 

0  b^BAd  x^^^^"^ '^'^     '^^^'    -"^'^  Bt9iiaBi  aoaifi  gaxirxsoaoo  taof^oa 

.ns  ilueflx  T3T8W0ff  ,9aa0l)iT3  to  lioe  ©r.oe 

,30icTij;  ioirfw  ,\l8nlf   liicf  9if;^   .oil:  Biaaqqa  BirlT 

i)9v;ti  ..  c.  >-Tiva:'  dtlw  Vt«o  *ofi  siiw  airi  eeg  rfo:  w  ax 

b^ij  'i?r  aom  Bdi  \o  aftnaa  ^{^  «0Yx;g  ind  ^xiBiltsbB 

^fm  Ofji  o:^  9onti9l:ai  rf*i  .-^e^ioba  rfoaa 

(qmoo  lik'io  xa     >o  ^or/bnoo' ari^  Iib  eiuBe  Bdi  itsodA  irtad  9v ^     o* 

0  a^9iwon-^  -.di  lilri  tdi  ax  b*i  .asacf  9vad  blaow 

codiueqisB  liiav  sLtd  oJJ  9flioo  ioa  Bib  ^t^ilabilai  e»   al  w  aid 

.^aift  It  dJiw  9TiI  ^oa  6xB  aJoT  laffi  ik  baa 

f»di  ,aoT^     J  IDS   in  -^Ijil  '  w  H  .aial^O^  iam^  ,ea9ff*iw 

'iiuA  baaol  oals  baa  .liAdHal  ioa  a«w  aliw  iaiil  aicf  id-^odi  •d 


'"beoause  at  one  tiiiifi  he  brought  |200.  home  off  the  river  when  he 
was  rafting  and  that  he  went  to  her  aft«r  that  and  wanted  some 
of  the  iuOnBj  and  that  all  that  there  was  in  the  house  was  $20« 
He  said  there  were  four  children,  but  he  did  not  claim  any  of 
them  as  his  but  George.   He  also  told  him  that  at  one  time  he 
was  at  a  school  house  where  they  bad  a  Grange  and  soiuebody  in- 
formed him  tliat  there  was  a  man  in  his  house,  pjid  he  went  there 
with  a  club-  made  up  his  mind  that  he  was  going  to  kill  him,  nd 
he  found  the  man  was  bigger  than  he  was  and  then  he  made  up  his 
mind  to  get  ..  sbot-gon  &nd  he  went  over  to  the  neighbor's  to 
get  the  shot-gun  jind  when  he  came  h  ck  the  man  was  gone.    He 
told'  another  withess,  Harry  Nicholson,  referred  to  the  uarital 

troubles,  with  his  first  wife,  that  he  had  raised  r  friaily  in 

she 
Mfnnesota,  and  that  he  end  his  first  wife  parted  and/was  not 

trpjb  to  him;  that  at  one  time  she  went  away  nd  he  followed  her 


&  hotel  in  Wisconsin. 

It  is  apparent  tk:it  the  suspicion  concerning  his  first 
!b'*s  fidelity  arose  froixi  incidents  which  actually  occurred 


'['^c  matters  of  information;  at  any  r  te  they  were  based  on 
rfalities,  .-  n  turel,  though  perhaps  an  insufficient  basis  for 
thipm,  /^nd  it  follows,  therefore,  thet  the  notions  which  he  had 
concerning  the  matter  were  not  delusions.   "  /Belief  which 
results  from  a    process  of  reasoning  from  evidence,  however, 
impelrfect  the  process  may  be,  or  illogical  the  conclusion,  is 
not  an  insane  delusion.   An  insane  delusion  is  hit  est  blished 
when  tile  court  is  able  to  unde  stand  how  a  person  situ. ted  as 
the  testator  was  might  h  ve  Believed  all  that  the  evidence 
shows  thtt  he  did  believe,  nd  still  have  been  in  full  possesr^ion 
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■JillA7Ci       -Jityll^ 


w^^ij.  M     ail  iadi  t**" 


.0S$  8«r  aairc 


Xy<^}^:'.  i-U-  .-'-;<*' 


...  i&di  has  \9ao    si  lo 

-••iroi    W6¥   Wtdlt    i-IBB    ifl 
,   .    -,nar    ttjirf    Bid    rt:.    Iflftd^ 


h"     .    -''  Lf"-     ■»  ydo-^  -  T,  ^.    .«...     .«\>  axff  qir  si^iu  -djilo  *j>  ditir 

.:.  aedi  baa  z£m  scf  ofjii  i9rg^i(^  «£W  Aaa  eid^  JbiuDD^t  id 

■3X1  ddi  ai  laro  ^n?'^  '^    ^'C^  003-^01^8  .  ie^  0;^  bata. 

;  .u^wj  wijw  iii^ai  diii  iQ.d  tk^^.    v^  ixaifar  Lob  gif^iodB  adi  ^§3 

ai    xXiniL'i   ^  bseXiii  ^.:.i  erf  iadi     ,el:iv  instil  airl  rfixw  .aeirfxioT* 
;toa  Bftw\£a3  ^Bl-zsq  ftliw  ^sTil  Bxii  ba.  dd  ^fifi^  bxLb  ,p.^OBeaflSl 

.nxBaooBiW  fli  Isiod  b  oi 

i     j.i.x    axi.    jjin_Li.  i    u/ivw    uwj.  ;>  •  m  t-jJ'-.     7>;i.     g    /{^    4'iZB'Xa£[Q3    B-     Jl 

ffo  i^epnd  Slow  X9{f<^     el  'i  -i^cu  ^    jnoxi^uanoli:!  lo  vxbH  m  to 

Tol  axB-d  iaeioilliiBjfi  ii.>  Bu^^j6ioq  if^vorfl  «Xaxii^  a  ^  ,B9iilI&^ 

bad  9d  doidv  euoiioa  &di  ii\di  .eioleiaiii  ,Bwoiiol  ii  ba    ,sa9di 

dotdw  ItlisS     "        ?aoi8oi8l)  ioa  bibw  id^^i^ui  adi  ;^Kixr[90j|oo 

,797eW0ii    ,ftCn8Li«v  .oil   saiiZ08£8Y  lo   BBBOOiq      U  iUOll      B^IUBBl 

Bt  ,j!xoieuioiio9  fdi  I.ox^lli  10  «ttf  ^aa  eaeooTq  tid^  loali9(^ 

Aedaiid  ise  titf  ei  AoxBoia;:)  acciuii  ak      .soiBiriei)  afuieax  he  lorr 

e     ^  -^   '-i'la  S9na(]   ^  w«d  uajl4o  ahn;/  oi  aid.  •!  ixfloc  ad;)  aadv 

y.n-ox-i.Ta  odi  iaifj  iia  itraiiai  ar  xf  id^ba  8i5r    "-^''taa^  9di 

noxnaaesoq  llifi  al  aead  aratf  liiia  ^    ,e7ailaa  Jbii.  u.    ^  xi;)  eworfs 


of  his  senses.       Tl^  s,  wiicrc  the  tentr.tor  han     fictUil  grounds 
for  suspicion  of  t)  e  existence  of  seething  in  which  he  he- 
lievQs,  though  in  fact  not  well  founded,  and  disbelieved  by 
others,  an  iuisapprc  hens  ion    of  the  fact  is  not  a  ciatter  of  u.e- 
lusion  -vhich  \;ill  invidi.ate     is  will*       (   Owen  v  Gruijibaugh, 
228  ill.  3 JO;  Stackhouse  V  Horton,  15  K.J.Eq.  202;   Potter  v  Jones, 
20  Ore.  239;   :,:ullins  y  ISottrell,  ai    iss,  291;     ait  v    estfall, 
161  Ind.  648.)       Tliere  is  no  evidence   in  tie  record  which  indicate 
that     he   l,entator*s  charges  which  he  i.ade  against  his  first  wife 
v;er    without  ration  1    basis,  or  that  he   '^ad  no  re  r, enable  grovpids 
for  believingtheiiij  apparently  lio  acted  as  the   average  iiian  would 
act  under  like  circUi.stances  with  reference  to  thene  ..xarital 
troubles.       When  lie  discovered  what  he  considered  sufficient 
evidence  of  liis  wii'e^s  infidelity,  he  seijarated  froLi  her     and 
sued  lor  divorce,  stating  definitely  the  c-arges  upon  which  he 
askeci  the  divorce,  and  the  fact  tk  t  'he  divorce  was  not  gr  nte 
or  t  :  t  the  evidence  w:s  insufficient  to  sust.  in  tie  charges 
would  not  change  tl\e  charges  iiade  into  delusions.       If  it  were 
a  iiiania,  th  t  hn'  afflicted  hii:i,  and  caused  hijii  to  believe  in 
conjug:;l  infidelity,  it  is  likely  ;ind  natural  that  he    /ould 
been  pos  essed  of  the  saiiiO  lii  nia  in  his  second  laarriage,  but 
tlie  troubles  with    ds  second  wife  were  of  :M  entirely  differ  nt 
character,  and  it  does  not  appear     th  t  he  ever  had  the  slightest 
suspision  concerning  her  fic'elity.       Ve  are  of  opinion  tlat  t  e 
LiD.t  ers  upon  w  ich  plaintiffs  in  error  base  their  contention  thr  t 
the  testi'tor  hao  c'dusionS  uo  not  justify  the  inference  thi^t  they 
resulted  froix.  unsounmegs  of  .inc  • 
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In  the  contest  of  a  will  upon  the  c[uestion  of  testamentary 
capacity,  the  law  throws  the  burden  of  proving  the  sanity  of 
the  testator,  in  the  first  instance,  on  the  proponents;  but  after 
a  priina  facie  case  has  been  m  de  out  by  the  testi:..ony  of  the  sub- 
scribing witnesses,  the  legal  presu^aotion  is  in  favor  of  sanity; 
and  the  burden  pf  the  whole  case  rests  upon  the  contestants. 
(  Euggins  V  Drury,  192  111,  528;  Wilbur  v  Wilbur,  129  ill.  392; 
Carpenter  v  Calvert,  83  HI.  62;  Taylor  v  Pegraiu,  151  ill.  106; 
Craig  y  Southard,  162  111.  209;  Egbers  v  Egbers,  177  111.  82^ 
Entwistle  v  Jichael,  180  ill.  9;  Wilkinson  v  Service,  249  111.  14( 
Norton  V  Gl  rk,  253  111.  557)  \^ile   it  is  true  that  the  Expert 
witnesses  testified  in  Noveiuber  1913,  the  testator  had  senile 
dementia  and  eKpresseu  the  opinion  that  h*  was  afflicteu  in  this 
way  as  far  back  as  tae  previous  July,  yet  they  do  not  testify  thai 
the  senile  deiiientia  ','hich  he  Liay  have  had  in  July  was  of  such  a 
character  ;\s  to  afieot  his  testamentary  capacity.   Senile  dej.ient: 
is  a  weakening  condition  of  the  mind  and  results  froiu  old  age, 
it  brings  about  a  diiuinution  of  the  mental  faculties,  but  it  does 
not  necessarily  result  in  ;uental  incapacity  to  xnake  a  will.  Grrahaii 
T  Deuteriiian,  244  111.  124.  T  :e  evidence  of  theproponents  of  the 
will  conclusively  hows  that  the  testator  had  .liental  capacity  to  n 
a  will.  The  contestants  ad  need  no  evidence  which  shows  or  from 
w  ich  the  inference  could  reason  bly  be  drawn  that  if  the  testatoi 
had  senile  de.ientia  in  July  it  impaired  his  Juind  to  such  an  extent 
as  to  affect   his  testaiiientary  capacity.   This  evidence  being 
wholly  lacking,  as  well  as  any  evidence  of  undue  influence,  the 
court  properly  directed  a  verdict  for  defendants  in  error.   The 
decree  dismissing  the  bill  is  affiri.ied. 
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^i'ivoTi  'io  Mfrtud  9di  awoTri;^  wai  »d*  ,x*iiM(jao 
:j,:^  Xo  \;iio.  iJe-)^  arfi'  \fi  ie(  raad  aaif  •««»  sioal  aiuirq  3 

'  .'6  ,iii  GSI  ,xijdiit;'  V  •xitcij.i-.i   ;UiG  .Mi  -^JL  ,\TjrPl  v  boI  ' 

01  •Xil  ictl  ^iMiTgeU  V  rto'     "   ;  ^'  ■:8  ^iisvlaO  v  T:9i:ia(iT:iJU 

:"  "vl  ,a:c8cfs3  ▼  «n3ci5:>  -/^'U.  .11  i  5JdI  ,  bxBJl*jjo8  t  giaiO 

ijL^  v^i-v*  (boineS  T  noexUiiiW  ;€   ,  'I  ^Isaxloi;.:  t  BiiBiwiaS. 

jia«ix»  »ii;t  ;rarl*  9jrt:t         "  .ill  eas  .ii  10  V  xro^ToH 

sixiidti  hssd  toiAiQQ^  tuij  ^ui  vui.  HI  ^9iii;^e»i  Ker.s9ixiiw 

sxii*  Ai  baiuilil;^  a^w  id  isrii  noiiiiqo  t/ti  ;j9«89'xi|pM  bae  BiiamiBb 

idi  X^ie'ii  ion  oh  \9di  *9X  ,x;Xx»i  eooive^  sai  aa  ioad  •^al  bs  ipiw 

£  doiis  'io  Bsar  \iisl  ai  bod  ws,  -    doii^i  ^iiamnBb  BiiasB  »di 

ttt9tA9b  aiiiXAtj       .^iioaqao  -^b^.tsu^J:.;}  aid  toai^a  oi  8^  leiosiado 

,9;gA  Jbio  uo-ii  Bil.1^91  i)aa  bcxic  idi  lo  iroiiiBaoo    ^gaiatisaw  a  ai 

■9oi)  li  iird  ,89i*Ijro&l  IsiiXdi:  9 "i  ^o  iioi;^xatiiiiib  b  iirodfi  a^aiid  ti 

ftdaiO  .iiiw  3  9TLiiiu  oi  \iiQa(iaoai  IciaB..  ai  ilaB9i  ^iiidseaodiT  ioa 

9i\i  lo  sinenoqaiqdn*  lo  •oii9hrv8   9:  T     .^I  .ill  :^*S  ^a&>ut9iaB(L  r 

oi  x^iosqao  XaJcfs-   Ijud  io*s;ta6;^  9' i  iBdi  Bwodc  x-foTiaxrlofloo  IIlw 

;a»il  to  swoda  doxiw  9:;fl9j3i79  oir  b9tat  hs  8iiipJu9;taoo  9i{T     .iiiw  a 

oiaiaei  Bdi  ti  ^Ai^i  flvsii)  9tf  ^id  ao8S9i  blxroo  9oa9t9liii  ad*  dox  w 

a9*z9  OB  dom  oi  baLu  aid  b9^iMqiui  it  \lvi\,  ai  stiaem^b  911x198  bad 

^i9d  §ucejJxT9  Bidf       .x^ioacrao  'ztf\itt9iiMip.9i  aid      *09lla  o*  as 

9d*  ,Q0P9ftSlai  •jJiMixr  io  •oii9£»xv9  x"^.  ae  livw  rs  ,yii^Ofli  x^Xoifw 

9iiT       .T0TI9  ni  a*iTBfw9l9i)  lol  *oiJb7fT  a  beionib  ^Xisgoiq  iijioo 

•ba.ixlia  ai  Hid  6 J*  ^i8ex:uei6  9ST09b 
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STATE   OF  ILLINOIS,    [_  ^^     ,       ,.  ^,       ^        ... 

SECOND  DISTRICT.  |  I,  CHRISTOPHER  C.  DuFFY,    Clerk  ol   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

(Jay  of - in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


X. 


'  I  f 


) 


S^rs^rXi  1  f 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  foul'th  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hi:^dred  and  seventeen, 
within  and  for  the  Second  District  of  thf  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Presidi^  Justice. 
Hoii.  DORRANCE  DIBELL,  Justic^ 
Hon.  JOHN  M.  NIEHAUS,  Justin 
CHRIST-pPHER  C.  DUFFY,  Clerk/. 
E.  M.  dXvIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APR  i  ^1917     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


Gen.  Ho.  6533 

The  People  of  the  State  ex  liiinoie. 

Defendant  in  error, 

VB  Error  to  Co.  Ct .  Boone* 

Frank  Barney, 

ri=.inti:f  in  error. 

Niehaua,  ?.  J. 

In  thiB  0339,  an  information  containing  ton  counts, 
Tag  .'ilei  i-.  ths  ocurty  court  of  Boon*  Countyy  durin?^  the  March 
tftrm,  1916,  charging  ths  plaintiff  in  error,  Frank  Barney,  v/ith 
having-  ms-ie  illegal  aalee  cf  intoxioatincr  liquor  in  anti-eialoon 
territory,  cind  ::ontaining  alec  an  eleventh  count,  which  charges 
that  ths  place  of  "buslneBi  cf  th«  lefenlant,  wher-in  the  intoxi- 
cating liQuore  rere  illegally  ©old,  ie  ?.  nui9=.noe.  Tc  this 
information,  the  plaintiff  in  error  ontsrel  a  plea  of  not  guilty 
fc.nd  5.  jury  trial  vt.3   had,  which  reeulted  in  a  ver.liot  finding 
the  plaintiff  in  error  guilty  en  f:-e   tenth  ari  eleventh  counte 
cf  the  inforiratione 

The  plaintiff  in  error  rrr.ie  a  rdotion  for  a  nev:  trial,  ^.nd  in 
arrest  of  ;juigm5nt,  '.,'hioh  wftre  overrule dj^  *rd  the  court  ^hereupon 
sentenced  him  to  pay  a  -^ire  of  I^lOO,  on  each  of  the  counte 
upon  ^7hioh  he  had  b^.en  found  guilty;  also  to  confinement  in 
the  County  Jail  for  a  period  of  thirty  lays,  aa  a  part  of  the 
punlshraeiit  unier  -^he  tenth  coxintj  anJ  for  a  period  of  fifty 
days  aa  a  part  o'  the  puniohntient  under  the  "nuisance"  count; 
makinfT  a  total  of  'igVty  iaye  iffpriaonnr^nto 

The  court  also  orierel  that  in  case  the  fine  and  ooBta  v/ere 
not  paid,  at  the  expiration  cf  the  jail  B'?ntenoe,  that  the 
defendant  pay  the  fine  and  coots  by  imoriaonmcnt  in  the  Oounty 
Jail,  at  the  rate  of  ^1,50  per  day;  and  that  the  place  leaoribed 
in  the  eleventh  count,  F\imter  129  North  State  Street  in  Belvidere 


LtCB   .05!    .nsO 

*axoaixx:     ±o    aj-w  -    ar.  ^     lo    •i.qoel    diiT 
.10119   .12   iaattts^iQ. 

.?ror-i    .    j    .  qO    0:f    tottT  •'/ 

rfoi3M  frft  pnliub   TfV^furoO  *fTooa  lo   tuxoo   ^t^uoo   •rf?      1  tsljt"^-   •£▼ 

flOoX-6a-l:taji   rti   tovpll   -^ntfaolxotat   Ic    ••lag   X^tj^III   •ijm  -^alysii 

-trofcit   rndt  af"X^iiy>    ^f'^stf39'^9t   srft   Jo  •m-riai/'if  ^o   to^:.  *£rft 

9li1i   oT      .ftofl^aiun   s   «Jt    ^tLos   ^IXji-^aXIi;   aiyir  arcoui>2X  Tiiit^^s 

Xiihtv  ton  io  ««Iq  ja  Jtaietaa  itoata  dl   ^ll:^ftlJ3i<J   3    t    .flcjL^^c-tolal 

•*ax/oo  dtaarala  tna  rftna*  t-'t  ao  ^*Ili/3  TOft»  rtl  l^i+ai^slq  Q.-l:f 

al  fcn.^    ,X«27t  wan   e  lo^  aol:t'om  4  a? .37?  ioti©  al  l*2^nij»Iq  e.'T 
floquaiaji"    twoc   srft  Jbrr* -^aXyTtsvo  eiaw  rfcM"   ^trtsmgiii;^  ^o  jfsoiia 
atm/oc;   9rf*   Tto  .1c.«  no    .OOX^  \o  nnt^  ^^  "(sq  o&  mid     fcscao^aea 
al  tasxani'^noo  o^  oaXx   tT^Xl0%  tcwo\  nsocf  t^rf  erf  xfoixfv  aoqu 

X#H'^  lo  l50i«"q  M     10'^  LciL   {tcwoo  Aiasi  •ff-'   r.9Lnv    triHtadeiauq 
iSauoo     "aonitaiua"   trft   leioi;  ^rrevufslouq  arf^   *o  ^i«q  £  a£  a^-st 
.tB*itixio8iicf«i  t^JBt   T*''8^*   ^o   Xx^ot   £  rniijQffl 
•law  a^aoo  JbnjB  •oi'l  erff   aa«o  ai  ^£'ft  l9ia£to  oaXis  ttjjoo   c-T 

adt  i'arft    ,toa9tn«e  Ital  arft   l:'  aoi^fjcilqxa  erf#  t»   «<bX«q  ton 

X#iiuoD   arf.t  al   taitanoatf^mi  ^d  tJaoc!  in*  %ftt\   nlf  \aq  t/ij^Lne^ai 

JbacfXioaat    sc^Xq  9{it  t^rft  bn^   ;XAb  laq  O^.X^     \o  9t«i  arl^   t£    «X2«L 

aialDlTlaS -fii  tasTt?  9^4:^^  dfioV.  96X  ta:^iu/^   «tmfoc  dtnav^Xs   ant  at 


Illincio,  to  ieclttrei  a  touieeince,  ani  as  such  b3  abated  ty  the 
shsriff ,  unless  boni  be  given  in  accorae^noe  with  the  statute. 

It  is  contenieJ  by  the  plaintiff  in  error,  that  the  verUxt 
is  not  baead  upon  surficiently  reliable  evilenoa,  to  auetain  a 
ocnviooion  in  a  criininskl  case;  ani  -j^s  .r©  cf  opinion  that  this 
contention  ahouli  be  ^uatainedo 

There  were  Tour  witnes^ea  aiiuoed  upon  the  trial,  upon  whose 
tsetiiiony  t-.e  People  relied  to  aho;v  th»3  guilt  of  the  plaintiff 
in  srrcr*  ol  kXKt  the  ohargee  preferred  agalnet  him  in  the 
inrormation.  T-.eae  were  iiiobael  Gcrmley,  Charlie  Ott,  ani  two 
police  oiTioare  oi  -^^e  City  of  Belvidere,  -nt^mely,  Fdward  J. 
Haaok  c^ui  Charles  Kingren.  Charlie  Ott  t'^atlfied,  ^h-i.1   he  bought 
liquor,  about  the  month  of  February,  1916,  in  Barney's  place 
of  one  Jack  Lovcridge,  and  paid  him  fifty  cents  thorefior. 
It  is  oonoeled  by  counaei  for  the  iefeniants  in  arror,  that 
the  plccintiff  in  error  ia  not  euffloiently  connected  vith  this 
alleged  aule  by  Loveridge,  to  auatain  a  oonviotionr,  so  it  is 
needless  to  iikiuuss  this  phaae  ex  the  c^aat.* 

Iho   witnosta  Gcrmley  testified,  tuat  he  bought  two  pints 
of  ..hlakay  from  Barney,  on  "iJie  premises  in  Question;  but  he  wae 
impcaohed  by  hia  cvn  testimony  which  he  gave  tiipon  the  tr.al  cf 
the  pluixitirr  in  t;rror  upon  a  aSimilar  charge  before  a  Jus^tioe 
of  the  Peaoe  in  the  city  of  Belvidere,  on  April  3ri.  1916 
wherein  he  Jtii.ted  that  he  had  not  been  in  Barney •£  place  during 
the  yuar  1916,  ani  hud  not  obtained  any  whiskey  or  intoxicating 
liquor  '.whatever  in  of  Barney  at  any  time.   His  testimony  :?-lven 
bsfors  the  Justice  of  the  Peaoe,  was  in  accord  ;'ith  the  tes- 
timony cf  the  plaintiff  in  error,  who  ienied  that  he  ever  sol-i 
any  liquor  "-o  the  witness. 

The  tv/o  police  offioers  testified,  that  t'ney  purchased  some 
beer  In  the  place  of  the  plaintiff  In  error,  after  September 


s  Rt£iHU&  ot    ,8onei.ive  eltf^lXci  Y-^^ntici*. ~.jj«   croqi^  b^a^d  toa  »i 
Bhi9  tjiv.i  aolatqo  *o  ei.    ba  in£  ;eQj»c  i*i.il4iiio     a" ill  ffDli}"Clvaoo 

•  Ldnii^ltcijfc   fid  ILuotik  aoiJne^noo 
•fiorlw  noqx;    ^lJBt1i   9ti:   noqu  tucuLtA  uaeiutaiiw  xvol  •!•«  sfdT 

ori  taji   ^i^O  eliXBilO    t^Qlmt.^O  l^JUioliL  •^•ir  aftft..T      .aolt■lim^o1at 

»e«ixit  4i*Y»'^'K^     ^-^    «6I6X    tXi^B&fTdel   lo  tit:iom  tdi    iuo(i£,    ^xoupXl 

.70^619:1^   etite'u  xi'il'i  miti  tlsq  Ln^      ,»5i.i7 ?voJ  3LomT,  %ho   lo 

iJif^.i    ^xc>^'^D  ci  titiMi  ltX^I.  ndi   to'.   X*<iXWOc      xd  LaI»oau(;  mi  tl 

miti&  d&tv  LmSo^naoct  ^X^naiOA^'jLX*   .^on  ai   loiid  ai  lliuai.>^Xq  tdf 

.;  5     ai   tl  oa    «xioi;toivnoo  ^  ^iJli:^aui*   o^    ^agiiXxsvoJ   v;d  aX*iti  L8;|sXXa 

•  ••fkO  eri.^    io  aaiUfq  aiil:t  aaiiualL   oi   asaXLsaa 

eirUq  ami  id^od  Md  tMni     ,^.«X:i^aei   ^eXnuO   ^coatt^  q^T    . 

a«ir     aa   ;txi<f  inoi^adijp  ai  unsLimfn^  ex'   ao   tX*^''^'^  moxl  \6:i»tu.    lo 

lo  la:'!^  ad^  aoqir  «T4;^  e4  iloiit*   X'^t'^^'i'^  ^<3  ai4  X<f  ■tarlo^oqail 

aQitfui^  A  OYolsd  a^x^rlo  t-aXiaia  a  Moqu.  ZQiXi^ai  Wtial^lq  ^dt 

0X8X  .lit.  XiiqA  no   «a7«jllTX9a  Ip  xHq  ^9cii  fii  %Q*iL  ':o 

snitzji  aoalq  «'x»ni4j  at  naad.^oa  t^  aJ  tsdt     tat^^fa  edf  xxXoifxlir 

jia^#4oix3;tni  10  fa^Caii^  XA^  .baaX^tftfo  ioa  t^ri  La^   ,dX&X  i^v*^  ad^ 

cavl;   vnomita?^  aiH       taxi^   xo^  jf«  x*^^-^S^o  *^  laro^-arlw  iox;piI 

-aet  aiit  dtl*.     tToco«  n^  e««    ,aoAa?  9^  to  ool^suL  ddj'   ^lolacT 

tL09  iav8  90  t4iif;^  jba^a»i  odw  ,«cixa  Ai  mjai^Xq  e  .  .s>jilt 

.aaanv^i  zoufili  x^^ 

t3io&  taeAifoiuf  x*<)^  #4(1^   «i>aili#<^A/  aieoillo  ao.tXoq  ovf  a^T 
latfffia^qea  t»#1«  ^xoxia  ni  UltclAlq  a.-fi     lo  ao^Xq  •di  ai  zaacT 


8,  1915,  the  date  upon  whioh  a  previous  information:  had  baea 
filed  p-ga-iaet  the  plaintiff  in  error,  for  illegally  selling 
intoxios-ting  liquore,  upon  .vhich  he  ;va.s  tried  and  oonvioted, 
in  the  CiroLiit  Court  of  Lake  County,  on  Octooer  13,  1815.  It 
waij  dhc^n  on  that  ^orial  thit  both  of  th3  offioero  testified 
positively,  that  the  last  time  t;i?y  were  in  tne  Barney  plaoe 
wa.a  luring  Fair  week,   en  Saturday,  September  4,  1915;  and  it 
olearly  appears  from  thsir  testimony,  that  they  must  hs-vs  "been 
mistaken,  in  aaying  that  they  had  purohaaed  ani  dr£.nk  betr 
there  a-ftor  September  8,  1915* 

We  are  of  opinion,  therefore,  that  the  testimony  of  the 
witnesaes  which  la  r^^iied  upon  to  su9':ain  th-a  conviction,  of 
tae  plaintiff  in  error,  of  the  offeneea  charged,  doss  not  uhcw 
hi 6.  iiuilt  beyond  a  reasonable  doubt. 

The  reoorl  also  discloaes  the  fact,  that  the  right  of  crcoS 
exaaiinaticn  to  which  a  iefeniant  in  a  criminal  case  is  entitled 
,  was  unduly  abridged.  The  plaintiff  in  error  raa  entitled  to 
a  bcoader  latitude  in  croae  examinatlotr,  ooncirning  matters 
bearing  upon  fche  credibility  of  sorr.a   of  the  '.vitncaeea  v;ho  tes- 
tified.  It  ia  prejuiicial  error  to  unduly  -bridge  this  right. 
(Sutton  V  People,  US  111.  iib^t;     People  v  Goehringar,  196  111. 
App.  473.) 

Fcr  the  reasons  stated,  tlie  juigment  of  conviction  ia  ravfrreed 
and  ohe  cause  r-;fnanded  for  another  trial. 

Reversed  ani  remanded. 


st9Vd  bJitH  ttolt'Stano*:at  euoivoaq  ^  dctihn  aoq.u  Bint     9di   ,ciex    ,8 

tallica 9.^   tt^tocil'^o  sxtcr   lo  x1<^oq  ^^t  Istxi   i*di.  a<i  cnodu  i»jiw 
fldacf  9fJiA  tauT.  ^f  ,iCiofflitfc&.-^   32£;li   morl  ts^e^  .je     yXi*»Xo 

•89V6  lo  tf^gi^  erit  ta)jf:r    «#««1'  ant  ae«0ift«jU.  esX^  iXO«(%7:  ft.'! 

s:ta^^j?ffl  9r.ln7*onoo  ,n>i«fj»nXau>x«  auoxo  aX  •Li/jX#4<X.  vaL^cacf  « 

•■^^  Qtltt  ete&r.'i^irr  ail?   lo  ea;oa  \q  t^xXXoXtoxi;  aif;}  iso(^  galsuecl 

•#ffSlt  alrf:^  *^X7tf^  YXuLrur     o^   tottt  X4»-LXtu^a'xq  ex  tl      .i^aX'iX^ 

.1X1  8ex    ,ie3irl-)il«o0  v  aXqoa?     ;M4ii^IiI  exx   «aX«ioa<I  v  aod^x/S) 

(.«-Vrf    .qqA 
taai-fVe?  tl  r8ot^0A>rnoc>     o  ^fnAm^Lug  trf^   ,t9^jite  artoa^et  .Mi:"    x    t 

,Zutii  tedioaa  lo':  taJkn^irri  eti«4e  pdi  Ltut 


STATE   OF  ILLINOIS,    [  ^^ 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DuFFY,    Clerk  ol   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 
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----'' 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  f ourtf  day  of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hnndfed   and  seventeen, 

within  and  for  the  Second  District  of  the  /tate  of  Illinois: 

Present—The  Hon.  DUANE  J.  CARNES,  Pres  iding/jus  t  ice . 

Hon.  DORRANCE  DIBELL,  Justice 

Hon;,  JOHN  M.  NIEHAUS,  Justice, 

CHRISTOPHER  C.  DUFFY,  Clerk./ 

E.  M.  DAVIS,  Sheriff. 
\ 


\ 


\ 
\ 


\ 

BE  IT  REMEMBERED,  that\af t erwards ,  to-wit:  on 
^pp  1  n  1Q17         the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 

following,  to-wit: 


Gen.  No.  6337. 

Joseph  Pedroni,   appellee. 

va  Appeal  from  Bureau. 

IllinolB  Third  Vein  Coal  , 

Company,  appellant « 

Niehaue*  P.  J. 

This  suit  was  brought  in  the  olrcuit  cour^  of  Bureau  County 
by  the  appellee,  Joseph  Pedroni,  against  the  Third  Vein  Coal 
Company,  appellant,   for  damages  alleged  to  have  been  sustained 
by  him  on  account  of  injuriee  he  suffered  while  in  a'-pellant'a 
employ  aa  a  coal  miner.  The  grounds  for  reoovery  stated  in  the 
declaration,  are,   that  the  appellant  was  guilty  of  a  wilful 
violation  of  the  Statute  requiring  the  oages  used  in  the  shafts 
for  hoisting  and  lowering  workmen,  into  the  coal  mine,  to  be 
furnished  with  a  sheet  metal  cover.   It  also  is  charged,  that 
the  cover  of  the  cage  in  the  shaft  of  appellant's  mine,  had 
an  opening  or  hole  left  in  it,  which  was  provided  with  a  metal 
door,  which  when  opened  was  liable  to  fall  sullenly  an  3  for- 
cibly down,   when  the  cage  ascended;  and  that  because  of  this 
opening  or  hole  in  the  cover,  '.\prkmen  who  were  being  hoisted 
and  who  were  wont  to  graep  for  a  hand-hold  in  the  cage,  were 
In  danger  that  this  door  falling  iown  would  catch  ani  crush 
their  flngera;  ani  that  the  door  was  therefore  an  improper  •? 
devloe,  which  Imperiled  the  safety  of  the  workmen  in  being 
hoisted  to  the  top  in  th"  courae  of  their  employment o 

The  proof  shows  that  the  appellant  is  operating  a  coal  mine 
at  Ladd,  In  Bureau  Co\inty;  and  that  the  hoisting  shaft  in  the 
mine  la  about  468  feet  deep;  anJ  compoaed  of  two  compartmenta, 
aeparated  by  a  partition;  each  compartment  being  four  and  one 
half  fact  wide,  by  six  a  d  one  half  feet  long;  the  cagea  fitting 
In  theae  compartmenta,  were  uaed  In  holatlng  and  lowering  the 


.u«»ijj3  moil   XjBeiqA  •▼ 

X*oO  fli»V  tiiflT  aionlXXI 
•  i  asL  X  9  qqjB  » ^rxjeqaioO 

■{fcwoO  usiiu-i  lo   ^-woo   ftuoilo   9iit  ai  ^rfjwod  •sm  iMaa   alxIT 

XiJoO  flleV  fctiiJT   9i(^   jTaniagB    ,lfl0it9l  riqeeot.    ,»iXI»qq£  erfJ   ^tf 

t»nlii*eu8  flsacf  tv^  oJ  fcejellB  asgjam^   tol      .tn^XXeq-*   ,X^«q"<53 

•  •tn*x:9q"i4  rti   «IXrf>»  Jb©i»llx/«   arf  ••iiiftni   ^o  *m;ooo^  no  nlri  ^(S 

9di  ai  fceJjBts   i(i»voo97   lol   etnuoag  trfT      .tenlm  X^oo  £  •«  ^oXqoid 

Xi/lii*   ^   1o  Y^I^iJ>^S  ■^»'   *nai:©q-,£  9ri?   tA.it      »»7^   ,nol*£T«Xoet 

•*l*ri8   9i-rj  ai  t9««  ••gjw   9.^;f  Sniiiupsi  •tutfs^S  9rf;t  lo  no2t«Xolv 

9tf  o*    ,9nlfli  Xjaoo  9.'ft   o*nl    .neraiiow     arrXiftwoX  iriii  jnl^Biori  Tol 

*jBri^    »fc9SXairfo   ai  08 U   *I      .19V00  Lststff  t^tdB  M  rf:MTv  t%daiati.'i 

bsd   ,dnim  e'lJ-naXIeq'^xJ  lo  t\^--fB     mAt  ai  •sjso   ©rfJ   "^o  froo  edt 

LMt9m  M  xltiw  fcttlvoiq  ajETv  do^rfw    ,*1   ai   tleL  »£od  lo  3nln9qo  n^ 

-lOl  rn£  X'ta^^tws      XX^l   o*   •Xof^iX   8*w  Jb9fl9qo  neritr  doldw      .loot 

%ldt  lo     9ewj909d  Jjsrfi  injc   jJb9tn909«  sg^o  9rf:f  nerfw     ,rrwot   ^jXtfto 

t9*Blori  8nl»cf  619W  orfw  nemiic  r    ,t»voc;  anr  ni   9Xori  10  jnlneqo 

•1911   ,t^c   9ri?   nX  l)Xorf-fcnian   m  toi  qsAia  o*  tnow  ei9w  oriw  tn* 

dti/TO  tn*  rfo*JBo  tljjo*^  nwot    gnlXX^l  loot  9idt  tMdt  itgnjat  ai 

-    "xaocif  .ui   flja  (nol©i9rft   txjw  toot   9iii   *Arft  in*      ;»i9:Bnll   lisrit 

jnlftcf  ai  n9iiiiTow  ?f<t   lo  y*»^*«   '^^     fcaXXtsqml  rfolil*    ,90lT9t 

•  JneanfoXqn*  il^rf:*   lo  eiiuoo   ■r;;t  ai  qot  ti'-t  oi  t^taiod 

9nXm  Xboo   £  snltj9i9qo   at   taMii^c-.s  9d^   iar.t   aworfa   looiq   9xlT 

9rf^  ai  #l^r(B  :?aX*aXori  a  !*   *«^?  tajs   ;xtatfoO  i/*«ii;9  ai   ,tfcAJ  *« 

,■:^a•«l^l«<?atoo  ow^    "^o  X»aoqaoo  >' njs    iq99X   ^99)  8d^  tuod*     Mi  9atu 

9ro  tn<  luol  si^<^^^  ^nsmti-aqaoo  xiojae   {aoiiiixsq     Ji  \;0  Jba^^i^qaa 

jnlt^-l  aea«o  tci     i^aoi  &9%\  IXisrf  ano  f.   ^     xi«  5frf   »9i>Jw  tael  IXArf 

ttft  ;|flliawoX  X.icj  anl^aioxl  rrX  tMu  aaaw    ,9*««"n*a£qaroo  taerf*  nl 


miners  who  were  employei  In  the  operation  of  the  mine. 
The  roofa  or  oov^rings  of  these  oages,  which  wer~  a  little  over 
six  feet  from  the  floor  of  the  oaget«  were  :^omposed  of  boiler 
iron,   about  one  sixteenth  of  an  inch  thick,   and  that  they 
had  an  opening,  about  twenty  irchee  wide  by  twenty  nine  inches 
in  length.  These  openings  were  specially  mads  iinl  used  in  taking 
long  timbers  or  rails  into  the  mins,  which  coull  not  be  takes 
in  except  by  standing  them  upon  end  in  the  cage.   These  openings 
in  the  aage  wer  closed  by  means  of  ioors,  which  wer»  also 
made  of  boiler  iron  material;  the  doors  were  on  hinges,  an  I 
attached  to  the  edges  of  the  openings.   There  were  provided 
two  places  "or  hand-holds   for  t.  e  workmen,  one  near  each  end 
of  the  cages.   These  hand-holds  consisted  of  an  iron  rod  extend- 
ing across  the  ends,   about  three  inches  from  the  top.  The  oages 
are  large  enough  to  hoist  twelve  men  at  a  time. 

There  appeairs  to  be  no  contest  about  the  manner  in  which 
appellee  was  injured.  Having  Saxxtsks  finished  his  work  in  the 
mine,  appellee  came  to  the  s^iaft  to  be  hoisted  to  the  top; 
and  as  he  ar^proached  the  shaft,  he  was  told  by  the  eager,  who 
was  in  charge  of  the  movements  of  the  cage,  to  hutTty  up  if  he 
wanted  to  get  on  the  cage  and  he  did  so.   Immediately  upon  his 
getting  into  the  cage,  it  started  upward.   The  door  intended 
to  cover  the  opening  in  the  top  of  the  cage,  was  standing  up  on 
Its  hinges;  and  vhen  appellee  hurriedly  got  Into  the  cage,  he 
reached  up  for  a  hand-hold,  to  steady  himself,  and  happened 
to  grasp  the  edge  of  the  ooen place  In  the  roof  of  the  cage,  for 
a  hand-hold;  and  as  he  did  so,   the  door  fell  down  on  the  opening 
and  on  the  m~tal  edge  which  appellee  had  grabbed  hold  of,  and 
thereby  crushed  three  of  appellee's  fingers;  and  the  Injury 
was  quite  severe.  The  physician  and  surgeon  who  attended  app^lles 
testified  that  the  bones  of  the  mliile  and  third  fingers  were 


.•film  tr.i   Jo  aoi*jaT?cro  eit  at  Isyolqms   easw  orfw  eierria 
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••ii;^   8d  ton  II0OO  rioirfw    .•nim  •:f+   oiai  •II^t     to  aiecfHi^  gflOl 

•gnlrwqo  aeeriT      .•g£0  9r:;t  ni  tne  rio<iu  maJ.^     gniLaxilc  Ycf  ;fq»ox9  al 

oeX£  '^taw  rfoirivr    ^itooi    Jo  anjBera  ^jcf  Jbocolo     idw   egjB»  arft  al 

««d:finirf  no  eiaw  aiol      arfc^   iljalTSt^m  aoit     i^itod  lo  tt-aa 

fcativot"  stsw  aidriT      .ejnlaeqo  arfJ    "^o  eagts   9i'.t  ot     tBdoaiis 

trta  do**  i^art  aao    ,rt«fla(iow  s   it   zol       aAiori-Lnjsd  10*   eao^Iq  ow^ 

-bn-tx9  bo-i   ttort   rrj*  "5o  taitaiartoc   atloxf-tajsri  aaariT      .aag^o  arf?  "io 

•e8«o  »n'T   .qo^  an'i  moi'i  aarfoni  aairU  ituod^     ,atne   •!<.i  aaoTOx  gel 

.asilf  i^  Ijb  aam  avXsw^  talod  0.*  dgi/one  a;;^«i3X   aT^ 

xlot/fv  nl   iann«ffl  •>'l;t   iuodjs  ^Bs:taoo  on  aJ  od*  axeaqq^  aiai'fT 

adt   ni  iior  alxf  tadaial^  aifclKui  :9nly«H   .taw^nl  ajsw  •aIXaqq« 

;qol   e.-f-^   o:t     tateloil   «cf  oif   ^l«.:a   arl^   o^   arnxo   aalXaqq^    ,aala 

odir    (Ta^.  ^  Hot   a.Bii  aif   ^tlAda   Oi. :  I. arfOAOTqiii  aif  «j&  tn« 

9rl  11  qu  ttTl'Jti  oi    «ag«o  adit  lo  a^aocnavom  a/i^  '^o  agiAdo  nl  a£w 

aid  noqu  ^Xa^isl!  amTl      .oa   I  tl  arf  Ln^i  agjto  ad^  no  teg  ot  i  ata^sur 

tatnatnl  lool    acfT     ttijawqij  Jtatijit&   ^1    «agi>o  adJ  otnl  gnlttag 

no  qu  %RllaAii    a^w   «ts<ao   adt  \q  qo^  ai:t  nl  gnlaaqo  %Ai  navoo  Qi 

vA   (tjao   ari:t  o;tnl  #05  x-^*-^i'^<^  aaXXaqq«  nadv  tan   ;aasnlxf  %tt 

JbanaqiAd  Lnji   ^IXsamld  xb&%i%   oS    ,tXoiI-l>asd  a   lol   qu  Jbado^at 

To^    «agi9o  9Af   '*:o  loon  adt  at  ao-sJqnaqo  •ift  lo     agta  adit  qa^t^  ot 

gnlnsqo  adf  no  nvot    ii9\  looI   adit     ,oa  tit     %d  ms  ta«  ;JbXod>tnjtd  m 

tciB    ,10  tXod  tacTdAT^  bsA  ••LZtqos  doldw   egia   is&'^m  •At  no  tnjs 

r^ii/tnl  •  •'*  ^"Jc   ;aie^l'i  a'aailaq  a  lo  ••x.'J  tariai/io     ^cf^iad^ 

aaXXr^qqje  ibatn9t!t£  ottn  noagiua  tn^t  a^fcla^xfq  adT  •fiavea   atlx/p  e^sw 

aier  9'xa::^nll  tTldit  ta£  aXlMm  a.;*   7o  aanocf     adit   ijuii  talllJsait 


broken,  and  tlie  soft  tieauea  peslel  off  of  the  joint*;  and  the 
extension  tendons  were  eftvered;  and  the  little  finger  wae 
smashed,  the  nerves  anl  aoft  tleaues  being  all  In  a  pulp* 

There  was  a  trial  by  a  jury,  ani  the  jury  returned  a  verdict 
finding  appellant  guilty«,  ani  assessing  aopel lee's  iamages  at 
t5C0»   A^'pe  lant  "^hereupon  made  a  motion  for  a  new  t^lal,  which 
was  overrule!  by  the  Court;  and  judgment  was  ^^ntered  on  the 
verdiot;   ani  from  this  judgment  an  appeal  is  prosecuted* 

Appellant  contendB,  that  the  statute  which  requires  a  covering 
on  the  top  of  the  cage,  was  not  violat'^d,   because  the  cage  was 
adequate  to  protect  persons  riding  therein,  from  falling  objects 
which  it  insists  was  the  only  purpose  of  the  cover;  but  that 
even  if  the  Statute  was  violated,  the  appellee  has  no  right  to 
recover,  because  he  was  not  Injured  by  a  falling  object. 

The  language  of  the  Statute  does  not  indicate  that  its  so^e 
purpose  is  to  protect  miners  who  ride  in  cages,  from  falling 
objects t   The  language  used,  concerning  the  protection  of 
the  miners  from  falling  objects,  is  used  in  connection  with  the 
requirement  of  the  adequacy  of  the  cover;   it  indicates  that 
it  was  in  the  contemplation  of  the  lawmaking  power,  to  make  the 
protection  of  the  persons  from  falling  objects,  the  test  of 
the  adeqtxaoy  of  the  "r^tal  covering,  rather  than  its  sole  piirpose 
and  the  obvious  meaning  of  the  statute  is,  not  only  that  the 
zaages  shall  be  equi  ped  with  metal  covers,  but  also  that  such 
covers  shall  be  in  use  as  such,   when  the  cages  are  operatsa 
for  hoisting  he  miners.   Statutes  are  to  be  construed  Ith 
reference  to  the  purposes  for  which  they  are  enaotedo  The 
purpose  in  providing  a  cover  for  the  cages,  clearly  had  reference 
to  their  use  as  a  protection,  in  hoisting  and  lowering  persons 
employed  in  the  mine.  Merely  to  attach  a  cover  to  a  cage,  and 
not  havS  it  in  use  as  a  cover,  would  not  be  any  protection  to 
persons  in  the  cage,  and  hence  would  not  attain  the  object 
•SxtkxxStxtwkft^xsxixikezafezsxwauidxnatxlac 


Off*  tni    iitniot   9  '^   ^'^  "i"*©  teiseq  ■•i/asi:^  J!toe   »Jcf  ln£      ^abiord 

to.Itev  *  j^onji  .    -  —  -^    -^  ' '    '  "i.    tX'^ul  J6  yo   I-i"*    -^  ^'^  •-•':T 
f  afts^miil    a*oaj.    9>i    ^  ^iiit-.t^oosf  Jcajb    ,BX^rtus   jri.x>i..v.  ^  jjuii;Xill 
Aoldv    tLJii'i  wen  £  to^  aotSoit  e  ^r.m  noqusiarr*   JnjBl  aqoA        •008| 
srfi   tto  teis^trr  •    •^frainsiut  ins     j*it/oO  ari^  ^d  taXwTiavo  •jbw 

■  'C 

."  ^^tuosepi':   21   j.^eqc;jB  rw  tnemgl^ut  aid?  moa'T  /rr^     t^oJtJbiaT 

gniTsvoc   *>  B?iiupa"x  rfclrfw   ttutMta   ad?   jfjsxfit    ,t£n9*noo  tfl*IIaqqA 

a««  a^^o  arft  sau^osd     ^bfifslolv  ton  aenr   .agAo  9.~^t   "lo  qol   adif  no 

atfae^tfo  ^atlLji^  moiJ.   ^atttddi  ^alL  Li  cnoeieq  tD9&oic  ot  at^upet^ 

tarf*  *jjd  (19Y00  ?:'*   'o  aaocrTuq  ^ino  arft  asi^   aleleirl  *1  dolxfw 

o*   trfjii  on  Bjarf  aelleq  '      ,b9&£iotv  ajsw  e;ttf*jit8  9d*  It  nsva 

.^O'^t^o  gnillJS*-   -.  ^a  £3iL'!;ni     d-on     a.*nf  an   SBUjsoac    ,Tavoo9a 

a<08    aft   i^df  ^&*otLnt   toa  eeoi    %tu&£fS  9df   1o  9:ssu-^a£   arlT 

TgaillMJ  ffloi?    ,aa3£>o   al  atii  oifvr  aianim  toniorq  oS  al  aeoqtu/q 

\o  aotto^toir  edi     gnlmeonoc    .Jbaau  egi;ijgnjcil     arfT      .a^os^cfo 

fdi  dtt'^  aojttoerrnoo  at  Jbeax;  ai    ,a;toP^do  s^^-i^^'^^  moil   aianis  erl;t 

JjBrft  aoti^oltni   iti      ;i9Voo   91?     Tto   ^OJUjp^b^  grf.t    'io  *nam?»iupaT 

•rft   aiBm  ot    ,iawoq  ^iiljijcrawaX   srf"    to  itolt^tXqmeJaoo   aii?   ai  a«w  it 

*>o  ^89*  ariJ    ,«ito9tcfo  jaXX.jBl  moil  snoaiaq  9rIJ    ^o  floi^09tO7q 

aaoqxi/q  aXoa     a;M  n£::;t  lerfrf^xi   ^anlisvof  ?  .i'   'o  ^OJoupaJb*  arf* 

9  '*  tjtd&   yXno   :*on   ,aX   tfui^ts   r  aXaa©m  euoivtfo  ai.';t  tn£ 

doua   isd:*  o&La  iud  4«i«voo  X«*om  n;f2'.v  taq  Xupa   9<i  XXjsria     aaa^BMi 

jja^fiaqo  atj^  sa^iio  adt  asf-      ,ifoi;cv   »;>.  aex/  nl  acf  XX^a     aiavoo 

ff?  t     ttWT.+anoo  9cf  o;r   e-r..   .9ty*ja:fa        .aisnim  9.     jnlj-cxorf  lol 

.tato^ns  eT«  X^ti*  rfcldw  10^     aeaoqtjjq  tdi  oi   aofleielti 

aonetel   -      xK  Y-L^-^?^    ,aa^Ar.  "    levoo  jb  gnUbtvoiq  al  aaooouq 

•notii^q  ynXievoX  Ian  'gattuXoil     ^:1    ^aoti^^.totc^.  ..;  on  aau  ttodi  ot 

t<T;   .ag^o  *  o:*    leTOo  r,  do-    '  ^li^r^V     .anlii  an.*  aX  t©Y«-C<l«* 

o*  npl^tcotOTc     x^^  ^^  ^^^  i  iuo'.:    «iayoo  jy  »£  aax/  nl  ^i  av£d  ton 

t09l(So  arff  aljsi?£  ^ofl  iiuov  aoa^rf  tn^   ••j^o  erl:f     at  anoaiaq 

m^xttaKktuwmx»xoi»XBtt::im9Xi»tMt*iStx%it3dM 


of  the  Statute;  and  therefor--  woiili  not  be  a  oomplianoe  with 
its  rcquire/riente. 

The  evlience  in  this  case  ia  uniiaputed,  that  at  the  time 
of  the  injury,  the  oagc  in  question  was  in  use  for  the  purpose 
of  hoisting  miners  ani  employee  of  appellant]   and  that,  at 
that  time,  it  had  a  large  opening  in  the  top  of  ^he  cage; 
and  that  ^rhlle  appellant  had  a  cover  for  this  ooenlng,  it 
was  not  in  use  as  a  cover  at  that  time*  The  cage  was,  therefore 
not  in  the  condition  in  which  the  Statute  contemplates  it  should 
be,  and  so  in  eff'ict   the  Statute  was  violated. 

Objection  was  made  by  appellant  to  the  seventh  'nd  eighth 
instructions;  and  these  instructions  are  subjeot  to  the  oritioian 
that  they  allow  the  jury  to  find  for  appellee,  if  the  injury  to 
the  appell  e  was  caused  by  any  laok  of  oare,  or  nsglo  enoe, 
on  the  part  of  appellant,  in  providing  a  safe  cage  for  appellee 
to  ride  in,  without  limiting  the  laok  of  oare  or  t'le  negligence 
in  that  regard,  to  the  negligence  charged  in  the  deolarationi. 
But  inasmuch  as  there  was  no  other  carelessness  or  negligence 
than  that,  eitabliahed  by  the  evidence;  no  other  carelessness 
or  negligence  could  h2.ve  come  into  the  contemplation  of  the 
jury  in  considering  the  evid=^noe.  While  these  instructions 
were  technically  erroneous,  this  could  not  have  harmed  appel  ant, 
and  no  reversible  error  was  committed. 

We  are  of  the  opinion  that  the  instructions  43,  43  anl  44 
were  properly  refused.  Refused  Instruction  No.  44  is  objection- 
able, because  it  telle  the  jury,  that  they  must  make  their  find- 
ing under  thsir  oaths  concerning  a  certain  feature  of  the  case. 
It  is  not  proper  to  designate  any  particulat  feature  of  a  case 
speoially  in  ±ki>  nxf.   that  way.  This  instruction;!  not  only  had 
a  tendency  to  mislead  the  jury  into  the  belief,  that  some 
special  Importanoe  was  attached  to  the  particular  feature  put 


rf-'ir  ton^ilqffloo  ^  9d  too.  tXi/ow   'lolsieJ;}'  toe    {%$uiJiiQ  erf^  lo 

©ml*  9rf;t  *j8  i*ri*   ,Jbe*yq6li  flUJ  ai  MJio  elri;t   ni   eonailTa  ecTT 
•aoqai/q  tii*   lol     eew  ni   «i3«  aoliB9up  nJL  sg^o  •i.«    ,x^twto<t  •d*  "i© 

ttolsTerf^   »«JBw  •Sj90  etfT  ••ail*  tsdt  ts  isvoo  a  •*  bbu  ai.   toa  s^w 

tfuorff   tt  ••t-alqme*aoo  •*u*«:*8  trf*  rfolriw  at  aottttaoo  ari  *  nl   ion 

,b9f£loty  ajsw  a^ii^j^stS  ari;f     #oel'^!>  al  oa  i3a«  (•<^ 

iUrfjle  Jtn     rf:'n9v«>«   arf*  0*   tniillaqc*  y(d  atisai  a^w  nol*oat<ft) 

■talol;fito  Bsit  o&  to9l<bJti  ex-a  anoitouitfani  aaa.'^i  ta&  {%aoltouii»at 

0*  xtulnl  9d*  \t    ,aallaqc:j8  lol  tall  of  xtsJl  Bdi-  woIXii  )tarf*  i*d& 

,aorra^ol5en  to   ,ai«o  lo  sToaI  ta^s     ^d  tasu^o     a«w  a   iXaqq^  aJd^ 

•0rrenq«  10*^  •s«o  a^£a  «  -nlttlvoiq  nl    «la£ll8qq«  lo  ttijq  axfi  no 

aon!rslX;B9a  »  "    lo  atr^o  lo  itiAi  bA^  :^aitlmll  tuorlilw   ,fll  aJbli  oi* 

,inot*j8TjaIoaJL    ©r'?    at  ta^i^ifo   BOflsj^'^S*"  •'^^  o^    .tajngai  tfjarf*  AX 

aorxavlXsan  to  aaaaaaala-Ti^o  ledcfo  on  a^iiw  aiaiii  a«  xfoi/ma-exil  ^uS 

saanaaalaTAO  i*xfi*o  oa  {aonaLlT©   edf   vd  tedalXcf«^Ba    tt-asii  Mkit 

arft  ^0  00 llf Alqaiaiaoo  Btit  otcii  aooo  avjerf  tXxfoo     aonaslXgea  lo 

aaoiiouiitanl   aaarf*  aXltfW      .aonellTa  a.:;t  B^liel^ Ian oo  ai  x'Z^t 

,tAa  lAqqB  l^miMtf  avjirf  (toe  tlx/oo  alxfif    .•Jjoaaoiie   Y^X«olnxloet  •law 

.teiilnmoo  ajBw  loiia  aXtflaiaT^i  on  l)a« 

^^  iaa  5>  «£^  anol^oifTifanl  ail^   ^^srli  aoinlqo  •di  \o  axe  aW 

-flol^o'^tfo  al'^^  •otf  ao^i^ouitaal  LaaulsH     .taai/^ei  tXiaqoiq  aatw 

-tat^  tl*rf^    ?^«.T  iaum  x*'^^  ^^^    tX^^l  •'^^  aXX©*    il   aax/i^oatf   «aX<fii 

.aa«o  erf^  ^o  axut-a©!  aljBi*reo  ii     ^galazeoaoo   a(f#40   il«)rft   Tatou  s^-^ 

9tjie  4  lo  aix/tB©!  iJsXuolti^q  x^-*  atjsnjleal.  o:^  aaqoTq  ^on  al  ^X 

tMi  yXno  toa    aottouzibcxt  Bldl  *xa*  ^^^  V"  alitl  ni  xxl^ioaqa 

n^oa   ^Miii    ,lalXatf  axli  otnl  fo^C   ^^^"^  t^aXitiB     :f     vionslaa^  s 

iuq,  aix/t«8>  i^XuDl^iJBq  arft  o^  ttdo^^^A  a^w  aoaA;tioqal  Xxtloaqe 


befor:  them,   ani  gave  it  undue  promlnenoe;  but  might  also  have 
given  them  to  under^rtand,   that  the  oause  of  appellee*  injury 
was  a  matter  ahroudcd  in  doubt,   ^vh-n  as  a  matter  of  fact  the 
cause  of  appellee's  injury  was  not  in  dispute. 

Refuaedx  instruction  No*  43  is  objectionable,  b<»Cvause  it 
practically  directs  a  verdict  for  the  appellant,  in  case  they 
find,  that  the  injxiry  was  not  caused  by  a  falling  object; 
thus  unduly  limiting  the  right  of  r^^oovsry  for  injuries  resulting 
from  a  wilful  violation  of  the  Statute;  and  also  ignoring 
appellee's  right  to  r-oover  if  there  was  sxiffioient  evidence 
under  the  counts  charging  common  law  neglip^ence. 

Refused  instruction  No«  44  is  subject  to  the  objection  that  it 
leaves  the  jury  to  determine  whether,   under  the  evi ience, 
there  was  a  violation  of  the  Statute,  as  a  matter  of  law« 

We  are  of  opinion,  that  the  injury  suffered  by  the  appellee 
was  sufficiently  severe  in  its  character,  as  to  justify  a  verdict 
for  the  amount  of  damages  ^7hich  the  jury  assessed.   There  is 
no  reversible  error  in  the  reoord;  and  *he  judgment  is  affirmed* 

Huigm<5nt  affirmed. 


evjBrf  oefjc  fd^ist  ti:€  jaonftnlao-rq  suLtw   it  n£      «a»if*     lolstf 

viulat  •e9IIe^''^6  to  eeoao  s.it  tAii&     ^ta^i thlau  of  men't  narlg 

.tJ«q«xt  nl  Jon  a*w  xi^-'t^i     •♦•ellft;':£  "io  eeu^o 

it  est-  c'd   ,eIcf£fioi;to9(;rfo  el  C*^   .oK  flolJouttani  rAeex/lofl 

^•rf:f  ©ajjc  ni   ,*n£rXt3-/£  sift  to!:  tf^oitTftv  a  •foeilt  t-flJBoiJo*Tq 

j*o5[;tfo  3it1X:jb1  *  Yd     t&«i/A!o   loxx  aajw  Y'^ttt-^     •^^   *JsrfJ    ,Jt>nll 

•^jcTi;tJ[i;»8i  Bttzulttt  lo"^  YTfvoo?!   ^o  trfglT  »!f*  yxtiJiBlX  Ylutnu  auxft 

acliortji  oc  ;Btu*£:^8  sr*     ^o  aolJxiolv  lulliw  a  aiOTl 

ton^t^Yt   tn?iolY^«  8*w  aitrf?   11   i»voo"»r''o*  ^rl^li  a'eelXiqqa 

.toa9^1XS»a  ir«X  nommoo     gnlstccffo  a^ni/oo   Btit   r^tau 

,»oaef  iTO  ftK;?-  isJtnu      ,T9r)#5riw  ttilBrtt*©!:   o:f  T^U't  *'"'   a?vJs«X 

•««i  lo  Tt?t«ai  «  e^   ,»;}'i/^-s.t3   arit  "io  floifjiXolv  ,3  b^w  eieri* 

•  ©XI©<;  i!  9rf.*  Y<^    teiaHi/e   ^it'^nl  9^:^   J/srf^    ,nolniciO  lo  ea*  ©W 

ioilibv  4  Y^-t*ai^t  ''^  '^   ,ieJ»jiiJ3rfo  8*1  ni   ••sevet   x-t*''*lc>X*'ijL/a  Bmt 

si   STo.'T      .JbdBseErjs'  t^ii/t   ^^^  xfolrfw  •tajmriX.  lo    :^xxi/omj8  irfJ   Tbl 

♦fc-.  ^lerrfsii;^  ;:a   ittoost   o.-fl  nl  toitte   sXtfXeiev  >i    on 


STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.   DuFFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this     

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


v^. 
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AT  A  TERM  OF  THE  APPELLAm  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  tfie  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  rjine  hundred  and  seventeen, 
within  and  for  the  Second  District  l)f  the  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Prlsiding  Justice. 
Hon.-  DORRANCE  DIBELL,  Ji|stice 
Hon.yOHNM.  NIEHAUS,  ^stice 
CHRISTOPHER  C.  DUFFY, /Clerk . 
E.  M.  DAVIS,  Sheriff. 


\ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6345, 

Lxj.  Mo  dearie,  appellant* 

(/       vs  Appeal  from  Varahallo 

Michael  Balenaeifen,  appellee.         f 

Nieh.  us,  P.  J. 

Lz.  Med-aaria,   the  a-pellant  oo'^i^-'^noei  thia  suit  in  assumpait 
bsfors  a  justioe  of  the  pecoe  in  Marshall  County,  to  recover 
the  3\m   of  ^200.  which  he  claiiTied  the  aopell'-e,  Michael 
Balenaeifen,   agrsei  to  r^V   him  for  rebuiliing  a  dam  on  a 
part  of  the  farm  owned  by  the  appellee,  and  ^vhich  the  appellant 
had  leased  from  him.  T'.ie  Balenaeifen  farm  is  situated  cloae  to 
the  Illinoia  River;  aijd  is  a  part  of  ths  lowland  along  he 

river  .vhioh  ia  subject  to  pverflow*  There  ia  about  80  acres  of 
low  land  on  this  farm;  p-nd  it  is  subject  to  overflow  by  a  creek 
that  ran  along  the  northerly  part  of  +he  farm.  To  prevent  +-he 
waters  of  the  oi'eek  from  overrunning  a  portion  o'  th«  farm  which 
coulJ.  be  cultivated,  the  appellee  Balenseifen  hai,  about  tw-slve 
ysD.rs  prior  to  the  tims  in  question,   constructed  a  dam,  by 
means  of  which  the  waters  o"  the  creek  were  diverted  away  from 
this  part  of  the  farm;  but  the  dam  had  been  repeatedly  washed 
out,  wholly  or  in  part.  About  the  time  of  the  leasing  of  '•he 
farm  by  the  appellee  to  the  appellant,  the  dam  had  sev^.ral  large 
openings  in  it,   which  had  been  caused  by  a  wash  out. 

After  the  ^eaae  had  b^en  made  between  *:he  parties,  appellant 
cleared  some  of  the  low  land,  bslow  the  or-ek  bed,  and  it 
was  agreed  between  t",ie  parties,  that  the  appellant  shoul  i  have 
the  entire  crops  which  he  could  raise  on  this  cleared  portion 
of  the  land,  during  the  lifetime  of  the  lease j  and  a  provision 
was  ad  led  to  the  lease  to  that  effect,  by  the  parties. 

In  thia  case  there  was  a  trial  by  jury,  ^?hich  resulted  in  a 
verdict  for  the  appellee.  The  appellant  thereupon:  m.-de  a  motion 
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for  a  new  trial,  urging  aa  on©  of  V::e   reasone  for  granting  a 
new  trial,  newly  llacov-rei  evilenoe;  ?^ni  "-he  n^wly  iisoovert^d 
evii-noe  was  set  fc^th  in  an  affidavit.   The  court  ieniei  the 
ni::tion  for  a  new  trial,  and  rendered  judgment  against  the  ap- 
pellant for  coBt»;  from  -vhich  juigment  the  appellant  prosftcutes 
this  appeal. 

It  is  the  contention  of  the  appellant,  that  the  verdict  is 
against  the  weight  oC   the  evid?noa;  t'lat  a  ns'.v  trial  c-hould 
have  been  granted  because  of  the  alleged  newly  iiaoovered  ev- 
lence;  that  improper  evidence  was  brought  to  the  attention  o  f 
the  jury;  and  that  his  rights  wera  prejuiioei  by  improper  con- 
iuct  cf  counsel  in  the  trial. 

The  appellant  testified  to  a  d«»finlte  understanding  with  the 
appellee,  for  -^he  r  oonatruction  and  repair  of  ^'.:9  dam  in  question 
and  that  the  appellee  agreed  to  pay  him  C^OO  for  "-he  Kcrk  to 
be  done.  Ae  to  the  terms  of  this  lefinite  and  -^ixed  agreement 
thers  were  but  two  witnesses,  «•  the  appellant  on  ^'  e  one  hanl 
aasetting  t'lat  the  ag-rcement  was  radej  and  the  a'-pellee  on  the 
o*her  hand,  denying  that  auch  agreement  had  b^»n  i^ade.  Th»n 
there  were  other  witnesses,  'Tho  werea,  -.vith  one  exosrtion", 
members  of  appellant' ahousehold,  and  his  relatives,  who  t«ati- 
fied  to  -nattera  which  tended  to  corroborate  the  appellant  in  his 
version  of  the  .matter;  who  teatifiei  that  on  different  occasions 
they  had  heard  the  appellee  say,   that  he  would  give  |3C0, 
to  have  the  dam  repaired  or  reconstruoted.  The  appellees  version 
of  the  controversy  was  to  the  effsot,  that  the  appellant  had 
rebuilt  thi^s  dam  "or  hia  own  benefit;   and  ."or  the  pxirpose 
of  proteoting  the  land,  which  he  had  cleared,  from  which  he  as 
en ':i tied  to  retain  all  the  crops  that  it  yielded.  This  version 
was  apparently  corroborated  by  two  witnesses  who  testified, 
that  the  appellant  had  told  them,  on  li;?ferent  oocaaions,  that 
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he  vma  bull  ling  the  lam  for  Vre   purpose  of  protecting  the 
crops  that  hs  waa  rt^ieing  on  ^he  land  for  himself* 

Nuns i;ri Oil ly,   ther'?  appears  to  be  a  preponderance  of  tha  evi- 
denoe  in  favor  of  the  a:-peliant:  but  "rhe  weight  of  the  evidence 
does  not  necesearily  depend  on  the  number  of  -vitneaseaj  but  the 
matter  of  the  oreiibility  of  +he  witnesses  is  also  xxxisxk  Involved 
Wi\a,t   witnesses  v^ere  mor*  oreiible,  or  ir.or-  worthy  o"  belief, 
w:i3  for  the  ;;ury  to  leterminej  and  thet  are  in  the  best  position 
to  determine  the  matter,  from  asein^r  the  witnesses  and  hearing 
them  testify;  and  observing  '•heir  demeanor  and  conluct  ''/hile 
testifying.  It  is  evilsnt  from  ths  veriict,  that  the  jury  came 
to  ths  conclusion,  that  the  appellee,  an  i  -^he  witnesses  -.Tho 
corroborated  him  in  hio  version  of  th»  oontroveray,  'vcre  the 
mora  "Worthy  of  belief.  Under  these  circuTiatancea,  this  cour^ 
is  not  in  a  pos'tion  to  say,  that  the  jury  shoul  i  liave  found 
differently;  or  that  they  ^houl  i  ha.ve  conailer^d  ^he  t-'stimony 
of  appellant  i^nd  th^  witnesses  -or  appellant,  because  of  the 
larger  number,  as  carrying  tlie  g:r«c.ter  weight  of  ths  eviienc«; 
nor  can  the  verdict,  under  these  Qircwistances,  be  considered 
as  30  iTianifeatly  against  the  weight  of  the  evidence,  that  it 
Bhould  be  set  aaide  by  a  Court  of  review » 

Where  there  is  a  contrariety  o''  evi  ience  in  both  sides,  a.:'.d 
tlie  facts  ani  oirouTstanoea ,  by  fair  and  r'asorable  intendment 
will  warrant  ^^r  e  inferences  of  the  jury,  a  Court  of  review  will 
rarely,  if  r.ver,  iiaturTa  a  verliot,  notwithstanding  the  fact 
that  it  may  aopear  to  be  against  the  weight  of  the  testimony, 
30  far  as  t'le  number  of  witnesses  are  concerned.  (Molnery  v 
Trl-City  Ry.  Co.  179  111.  App,  153-  Schneeweiae  v  111.  Cent, 
R.  R.  Co.  196  111.  Aop.  182.  Can.  I' iter  v  Lamb-rt,  104  111. 
App.  343;  North  Chicago  St.  Ry.  Co.  v  Kaspers,  85  111.  A  p.  dlQ 
af.'ir-p-d  in  135  111.  346;  West  Chicago  St.  R.  -.  Co.  v   Levy, 
33  111.  App,  303.) 
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Counsel  for  appsllant  also  coirplain,   that  incompet'??nt 
eviience  waa  aiir.ittei  upon  oroas  exartiinationj  especially  with 
reference  to  an  assault  allege!  to  have  been  '-ale  by  the  appellant, 
upon  the  ivife  of  appellee;   ani  "-.hat  aimisQion  of  this  svidsnce 
was  pre^uiioial;  alao  the  eviienoe  ooneerning  the  relatione 
"between  che  appellant  ani  hia  housekeeper.  The  record  iiacl  3S8 
however,   that  the  eviienoe  concerning  "-he  alleged  asseiult  on 
the  wife  of  appellee,  v.-ae  aiiritted  -Tithout  any  objection  on 
the  part  of  a-^psllant;  ani  appellant  is  t-ierefcre  not  in 
position  to  assign  error  on  its  admiaslbility j  ani  the  record 
does  not  iiscloae  any  ifflcroper  questions  concerning  the  re- 
lations between  the  appellant  and  hia  houaekeeper. 

If  counsel  for  appellee  was  guilty  of  ira.roper  ooniuot  ixiring 
the  trial  ani  argument  of  tiie  case,  it  ioea  not  appear  in  the 
record;  and  we  are  therefore  unable  to  iet-rmlne  what  the 
conduct  cf  counsel  was;  but  '.ve  -.re  bound  to  assume,  that  tht 
conduct  o-  counsel  naa  not  irrproperi  and  that  if  it  had  been 
improper,  ther--  would  have  been  a  record  rrade  of  it« 

Appellant  waa  net  entitl&i  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence.   It  appear*,  that  the  witness  by 
whom  the  appellant  coull  prove  what  ho  alleges  as  newly  iisc.:v- 
ered  evidence,  was  preeeVit  at  the  trial,  and  was  a  witnees  for 
appellant  concerning  some  matter  other  than  those  set  forth 
in  the  affidavit;  but  that  appellant  waa  not  aware  of  '■he   fact 
that  he  had  such  knowledge,  and  therefore  al  eges  it  to  be 
newly  discovered  evidence.   But  no  r=!a3on  is  apparent  why  ap- 
pellant, by  '■h'5  exercise  of  proper  iiligenoe,  ooul  i  not  have 
ascertained  at  and  u?for*  that  time,   ani  befor?  the  trial  v/aa 
ended,  all  tljat  the  witness  knoff  about  the  mattere  involved 
in  the  trial;  and  have  gotten  them  in  eviienoe.  Moreover, 
the  newly  discovered  evidence  ia  cumulative.  It  is  not  error 
to  refuse  to  grant  a  r.ew  trial  on'-ho  ground  of  newly  discovered 
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evlienoe,  where  it  appaara  "^hat  ther-;  la  a  iack  of  iilig*nce 
in  liecovoring  -the  eviiencej  or  v;here  the  evlJence  is  merely 
cumulative*  (Geriea  v  Niemsyer,  133  111.  Arp.  574;  I'iks^onis  v 
Hyle  Park  Hotel  ^o.  173  111.  App»  5J3;  Sexton  v  Drake,  191  111 
App.  33S;  O'Malley  v  111.  Pub.  and  Printire:  Co.  194  1^1.  App 
544jFreudenbarg  v  Brown,  175  111.  App.  588;  Rybarezyk  v  Same 
189  111.  A  p.  539.) 

The  reoori  ibee  net  ilsclose  any  r^jvsreible  error;  anJ  the 
muigraent  ie  therefore  affirmed. 

Judgment  affir-Ticd. 
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STATE   OP  ILLINOIS,    )    ^  ^  ^,,     ,       ^.  ^,       .        ,,  , 

SECOND  DISTRICT.  I  L  CHRISTOPHER  C.   DuPPY,    Clerk  ol   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certipy  that  the  foregoino-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

(ja,y  of ill  the  year  of  our  Lord  one 

thousand  nine  hundred  and • 


Clerk  of  the  Appellate  Court. 


'.  / 


AT  A  TERM  OF  THE  APPEBLATE  COURT, 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  an^  for  the  Second  District  of  the  State  of  Illinois: 


Present--The  Hon.  DUANE  J.  CARNES|  Presiding  Justice. 

V  I 

Ho\^.  DORRANCE  DIBELli,  Justice. 
Hon\  JOHN  M.  NIEHAul,  Justice. 

FY,  Clerk. 

f 

E.  M.  'I^AVIS,  Sher/ff. 


CHRiaTOPHER  C.  DUF 


V 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APR  1  9  1917        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6o51.  genu.  25, 

Anton  Krayonska, 


Apoellec , 

Spring  Valley  Goal 

GOiup  ny. 


-vs-  p^ecl  fron  the  city  court 

of  Spring  Valley. 


ppelL.nt, 


Hieliaus,  P.  J. 


This  is  an  cction  on  the  case  to  recover  dai,iages  for 
personal  injuries  suffered  "by  the  .ppeliee,    nton  ]<r  youska, 
while  in  the  employ  of  the  appell.  nt.  Spring  Valley  Cot^l  Gompany, 
as  .;  CO  1  jiiiner.       The  case  was  brought  in  the  city  court  of 
Spring  Valley,    nd  a  jury  tri:l  resulted  in  ^  verdict  for    ppelle 
who  recovered  $800. OJ  dai;iages.         ppelL:nt  xoade  a  motion  for 
new  tri:l,  which  was  overruled  "by  the  court,  and  judgment  ag.  inst 
the  .  -jpellant  was  entered  on  tie  verdict.        n  appeal  is  pro- 
secuted froju  this  judgiiient. 

The  declaration  upon  which  t  e  case  was  subiiiitted  to  t]ie 
jury  consists  of    n  origin.  1  count,  end  four  .edition.  1  counts. 
The  origin.  1  count     vers  th.  t  iiie  apx^ellant  Wc  s  operating    c 
Goal  mine,  consisting  of  surface  workings  covering  several  acres 
of  Lmd,  and  underground  workings  criven  into  the  earth  400  feet 
deep  to  a  vie^j  of  coal;   that  there  is  a  ul  in  sk.ft,  and  froiu  the 
"bottoiii  of  the  main  sb;ft  divers  ro.rs  and  pas '.gc -ways    h  ve 
been  criven  and  constructed  horizontally  tjirough  the  earth  to 
the  places  where  ti^e  coal  still  rej.u';ins  uniuined;   tk  t  tracks 
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are  1,  id  along  all  of  the  unergroun:   road-ways  for  cars  to 
travel  on;   t' ■  t  .11  the  c^rs  b  d  ..letcl  wheels  to  fit  the  nils 
of  the  r^dlro.  d  tr  ck;  and  that  at  the  ti^i.e  of  the   injury  the 
mine  WiS  oper^-ted  under  the  general  supervision  of    n  officer 
of  .  npellant  called  the  mine  iuan  ger,  am    civers  (:S;  istcint 
managers  whose  orders     nd  instructions  all  persons  at  work  h.  d 
to. obey;   th,  t  appellee  w:s       duly  qualified  ixiiner,  .  uthorized 
to  work  in  the  mine,  under  the  1.  ws  of  the  state ^  and  was    at 
work  as  a  luinei;  and  tbt  there  were  then  ct  v/ork  undergorund 
in  divers  capccities  ihout  250  iuen;   the  t  it  v;as  the  duty  of 
the  appellant 'n  at  th.  t  tix^ie  to  cllow  no  person  to  enter  the 
mine  ..nd  work  there,  or  to  re..^;in  rt    work  there,  exce  ;t  under 
the  direction  of  the  lAne  ^iianager,  before  all  conditions  had  been 
made  safe;     tK  t  nevertheless  ,  on  the  day  in  question  the  appel- 
lant wrongfully  .  llowed  the  .  jpellee  to  entor  the  mine  to  v/ork 
therein  as  c  miner,  not  under  the  direction  of  the-  mine  ..cnager, 
and  before  r.ll  conditions  hrd  been  made  sefe;  .  nd  while  unsafe  ar 
defective  conditions  existed  in  and  along  the  railro  d  tracks 
and  road  cs  aforesaid,  to  which  appellee  WcS  exposec  while  ajr 
work,  ana  in  ps.  ing  and  tr  veling  alon^^  the  railroad  track 
and  road;  and  that     the  .  ppellee,  wliile  in  the  line  of  his  duty, 
was  p  ssin^j  along  the  railro  d  tr  cks    nd  road  at  a  certain 
place  exposed  to  the  conditions  and  dtingers  afore saia,  he  w  s 
then    nd  t^.ere  struck  and  knocked  aown  by  .n  empty  car,  the 
conditions  and  aangers  aforesaid  being  u  ;known  to  hLii,  whereby 
his    .erson,  body,  k.nv.s  rnd  limbs  were  hurt,  woun  ed    nd     in- 
jured, and  ho  was  dajiiaged;  and  that  appellee's  injuries    nd 
damages  were  occ  sioned  wholly  or  in  part  because  the  appellant 
wilfully  failed  to  comply  with  the  law  afore s..  id. 
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The  first  additioiii.1    count  ;  llegc-  thct  the     p  elLmt 
hcA  rejected  the  provisions  of  t  e  act  known  as  t'le  ".Vorbuen's 
Compensation  act",  of  L9Lj,  and  th  t  on  the     ay  of  tie  injury 
the  appellee  was    a  duly  qualified  miner,  cmd  at  work  as  a  miner 
in  a  certain  room  or  working  place  known  r.s  the  second  rooiii  off 
of  the  second  left  entry  off  the  sixth  right  entry,    nd  th  t 
there  were  at  work  in  tlie  inline  about  400  men;   th  t  on  the  aay 
in  question  the     rjpellee  b  cl  left  the  room  in  which  he    was 
working  for  the  ijuroose  of  getting  b  c  r,  v/hich  was  standing 
in  the  mciin  entry-way,  and  to  bring  it  into  his  room  th  t  he 
might  load  it  v/ith  cof.l;   rjidi  tk  t  it  was  the  duty  of  the  .  p- 
pellnt  to  use  re  son  ble  care  to  famish  the  appellee  with  a 
re  -sonbly  safe  place  in  which  to  work,  and  not  to  exoose  him 
to  unnecessary  dj^ngers;  and  particul  rly  not  to  Fniffer  or  permit 
any  other  car  or  c  rs  under  the  c/L.rge  ,  nc.  control  of  4avers 
agents     of  the  .ppellant  to  run  upon  or  strike  a^inst  the  ap- 
pellee; .'ind  th;:.t  at  the  point  where  the  c.r  mentioned  was  st  nd- 
ing,  which  the  appellee  was  about  to  t;  ke  to  his  working  place, 
in  the  main  entry,  there  was  a  liill  or  incline  in  t:  e  track  to 
a  point  a;)proxiiii  tely  60  or  70  feet  north  tliereof,    .nd  tk.t 
from  this  point  the  track  sloped  aownwar^    to    bout  the  place 
where  sii    ..  ppellee  was  workin^^;  and  th  t  viile  he  was  attempting 
to  push  this  ear  from  the  entry-w-y  into  his  room,  o.  cert.-  in 
other  car  which  was  then  and  tliere  under  the  control    of  certain 
other  servants  of  the  appelLnt,  ws  c  rolesuly  ^.nd  negligently 
suffered  and  periidtted  by  the  ..jyell  nt  to  run  wild  dov;n    said 
incline  tov/ards  the  ,;.lace  where  the  expellee  was  eng.  ged  at  work, 
and  t  ereby,  and  by  re;  son  of  this  negligence  of  the  appellcmt, 
the  car  r.  n  into  appellee, 

-3- 


oO 

CO  iEOOi  xu.iit'ief)  ^i  iii 
,  adi  ii«  it'x;^ii9  Jlsl  buooae  arii  lo 

i    ilOW   iQ   e«0W   8T8£[i 

'^DtJL.iB  ;;  ,  '-'  "xol  ^ohliow 

I*  fflooi  3iif  oJai  d"i  ^oxid  w  ,    ^f^\i^aQ  ni  ni 

3TB0  ditf^coe  01  oQu  oi  ixr-IIoq 
all  9e  ,  ^ridw  xri  ot.rJq^  9%£ie  xld. hog. >9t 

3iii  i^alEiffi.  Q'AittB  lo  itoqj?  xurc  oi  j  :  >^ 

iMioq  ;      a'ag 

iixo<i  a 
Tswnwo    Jbe^joic  iotiii  %di  ;titioc^  otI 

gfi.  ;  1\-     .'TOflw 

,   i>oi  Bill  oiai  \    -  nidi  demi  ^^ 

^mi  BIO  io 

-i^dio 

.-oiioqqa  otai  a.t  Tao  Bdi 


In  the  second     ddition  1  coui  t  it  is     ILeged  tkt  it  w  s 
the  appellee's  duty,  .s  an  euploye,  to  work  in  and  about    nd  to 
p  ss  to  and  fro  in  oertcoin  iinuerground  terndnls  or  possage-wajrs 
called  entries,  and  that  in  certain  of  the  entries  tracks  were 
Is  id  upon  the  ground,    no     long  said  tracks  ears  were  dr.  \7n    by 
male  power;     that  there  w  s  at  tl';  t    .irae  in  force  a  statute  tk  t 
on  all  haulage-ways  on  which  the  h  uling  is  done  by  i.r:  ft  aniiiuls, 
where  men  are  obliged  to  be  in  tlie     erforiiL.nce  of  tueir  duties^ 
or  have  to  pass  to    nd  from  their  v^ork,  there  shall  be   places  of 
refuge  not  less  tL  n  two  and  one-half  feet  in  width  from  the  side 
of  the  car,  and  not  less  than  four  feet  long,  tmd  five  feet     in 
heighth,  and  not  more  than  sixty  feet  ap  rt,  and  that  at  a  certain 
place  in  one  of  the  luulage  roads  the  appelant  Imowingly  ^md 
wilfully  failed  to  provide  refuge  pi  ces  not  less  th^n  two  and 
one-half  feet  in  width  from  the  side  of  the  c  r,  and  not  lesa  th  n 
four  feet  long,  anci  five  feet  in  height,  and  not  more  th  n  sixty 
feet  apart,  as  retjuired  by  the  statute,  ajid  that  while  the     p- 
pellee  at  the  tL'ae  .'nd  place,  was  in  the  proper  perforiii.  nee  of 
his  duty,  a  certain  car  in  the  entry  was  carelessly  and  negli- 
gently sufiefed  and  permitted  ty  the  appellant  to  run  downgra. e 
towards  the  appellee,  and  th  t  the  c  r  net  being  under     the 
control  of  any  person,  was  running  wild  along  said  haulage  road; 
and  that  by  iiicans  of  said  c  relesnness,and  by  reason  of  tiiC 
violation  of  the  statute  aforesaid,  by  the  ,:p  .ellants,  the  c  r 
r::n  into,  and  struck  the  appellee,  and  tereby  injure     him. 

The  third  addition:!  count     lieges  that  it  was  the  duty 
of  the  ..ppelLnt     to  use  re  son  bio  care  to  provide  tlie  appellee 
a  re  son  bly  safe  place  in  v/liioh  to  ./ork,  and  not   bO  unnecessarily 
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expose  him  to  danger;  and  tk-t  it  m.s  ,)articulrrly  the  ap  ellant's 
duty  not   co  suffer  omy  other  orr  used  hy  it  i  n  the  iuine    nd  under 
its  control  to  run  wild  in  an  entry-WE:y  ano  against  the  apj^ellee; 
and  that,  while  the  ..ope lie e  w;  s  atte/apting  to  hring  r  err  from  tie 
entry-way  in  appellant's  adne  into  Ms  room,  e  cert<  in  other    c  r, 
w  ich  was  then  and  there  under  the  control  of  certain  other  ser- 
vants   of  ti\e  appellant,  w.  s  acreles' ly  sufjered  to  run  wild  down 
an  incline  or  grade  towards  the     lace  where  the  appellee  was    en- 
gaged ia    c-t  work,  -nd  that  hy  re  son  thereof,  nhile  the     poellee 
w  s  using  all  ciue  c  ,re  for  his  0wn  safety,  tho  car  so    running 
wild  down  the  grade,  ran  into  him    nd  struck  hiia  with  gre  t  force. 

The  fourth  addition  1  count  also  charges  tkit  it  was  tie 
duty  of  t  e  appellant  to  use  re.sonablecare  in  providing  the  ap- 
pellee with  a  reasonably  safe  place  in  which  to  v/ork,  and  nat  to 
expose  him  to  unnecessary  f.anager,  and  that  it  w.s  ..articukiriy 
appellant's  duty  not  to  suffer  or  .eraiit  tho  roadways  :^nd  tr:  cks 
in  aid  .bout  its  aine  in  which  appellee  was  required  to  work, to 
have  accuiiiulated  thereon  .efuse,  dirt,  coal  and  otlier  substancer; 
liable  to  cause  a  car  being  propelled  or  driven  or  running  upon 
said  railroad  track  to  be  t  rown  or  juiup  iroxa  said  track,  and 
thereby  unnecessarily  expose  the  appel.ee  to  the  danger  of  being 
struck  by  such  car;  and  that  it  waa    -artioularly  the  auty  of  the 
appell;.nt  not  to  suffer  or    er.  dt  any  c.  r  to  run  wild  down  said 
track  towards  the  .dace  where  the  api-ellee  war  in  the    ;erfor;i.  nee 
of  his  duty  as  e.  miner;     that  at  a  certain  point  where  the     car 
was     tanding  in  the  mine  entry-way,  t  ere  was      hill  or  incline 
in  the  track,  from  the  point  whore  said  or  was  stindint^^  to 
point  approxi/iu  tely  sixty  to  seventy  feet  north  thereof,  which 
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sloped  down  towards  the  point  where  the  car  in  quest  on  w^'.s 
st. nding  which  the  ..ppellee  v/as    bout  to  bring  into  lis  r  oia, 
and  that  nlong  and  upon  the  roadbed  end  tr;:ck  of  tlie  entry-v;ay 
at  or  near  the  place  where  the     ppelLee  was  employed,  the  appel- 
Ini  had  theretofore  carelessly  suffered  Lrgo  quantities  of  re- 
fuse, dirt,  coal    nd  other    ubst  noes  to  .ccwiiulate,  which 
accauuulation  interfered  with  Lhe  oper;;tion  of  c  rs  upon  the 
track,  and  caused  their  operation  on  the  tr^ck  to  becoiiie  unneces- 
sarily dangerous,  in  th-  t  such  accuiiml  tion  tended  largely  to 
cause  the  c  rs  to  be  t  rov/n  or  jump  from  the  track;     th.  t  while 
t  e  appellee  w:.s     tteiupting  to  push  j  car  from    along  said  entry- 
way  into  his  room,  a  cert  in  other  oar  under  tl.e  control  of 
certain  servants  of  the  appelLnt,  was  c.  rolessly  .nd  negligently 
permitted  by  the  appellant  to  run  down  an  incline  at     .  nd  towards 
the  place  where  the    p.ollee  w  .s  engaged  at  work,  and  th.it    by 
reason  of  this  alleged  carelesnnes    of  the  aprellcJit,  while  t  e 
appellee  was  in  the  exerci:e  of    11  uue  care  for  his  stfety,  said 
car  ran  into  hii:u 

It  appears  from  the  evidence  that  the  appellee  was  acoal 
miner  at  work  in  appellant's  mine,  and  that  he  w  :s  working  in  the 
second  room  off  of  the  second  entry,  off  of  t  e  sizth  rig  t  entry, 
and  thcit  on  the  .ay  in  question,  and  just  prior  to  the  injury  to 
appellee,  two  empty  coal  cars,     nd  one  car  loader   with  props,  were 
standing  on  a  switch  in  the  iu.  in  entry,  and  that  from  this     point 
in  the  mine,  wi'ere  the  e  c>rs  were  st  nding,  there  was  -in  incline 
dovm  to  the  second  left  entry  tow.  rds  the  room  where  appellee  was 
at  worK;  that  to  liold  the  st  nding  cars  in  position  a  rock  had 
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been  placed  under  lie  wheel  of  the  first  empty  car,  towards  the 
incline. 

Appellee  testified  that  he  li^id  loaded  c   car  of  coal  tiiat 
luoming  in  his  room  which  kd  been  palled  out  by  the  ariver  with  I 
uniles;  that  he  and  an  Italian  di^^er,  who  worked  in  j:  room  next  t 
his,  but  whose  n. iiie  he  uicl  not  know,  went  t'jrough  t  e  entries  towt 
the  place  where  the  empty  care  were  standing  to  get  eiupty  c:  rs  to 
in  their  rooms;  thc't  when  the  appellee  got  to  the  switch  wrere  :.he 
cars  were  stcinding  he  found  the  first  empty  car  had  been  blocked 
with  -  rock;  th  t  he  took  the  rock  out  from  under  the  first  c:  r 
anc.  put  c;  rock  under  the  wheel  of  tiie  second  c^r,  and  that  he  ther 
took  the  first  eupty  c.r  and  started  down  the  incline,  running 
it  on  the  tr:ck  towards  his  roomj  thct  at  the  first  right  oatry 
there  was  ■:  sheet  of  cfmvas  which  n?,s  kept  closed  so  tk  t  the  air 
would  go  to  the  f  ce  of  the  coal  where  t'le  diggers  were  working; 
th-t  tliis  sheet  of  Ganv>.s  was  nailed  at  the  top  and  liung  loose, 
and  separated  in  the  middle,  so  t''at  the  cars  pushed  along  the 
track  could  go  tlirough,  and  that  when  the  cars  passed  tlrough 
the  sheets  would  close  up  again;  that  it  was  distant  about  60 
to  70  feet  from  the  place  where  he  got  his  cjt  to  where  thi-  sheet 
was  situated;  thit  he  had  gone  through  the  sleet  and  wan  walking 
behind  liis  car,  and  nothing  had  h  ppened  before  he  got  through 
the  sheet;  tk-.t  he  went  long  about  2.0   steps  farther,  or  about 
half  way  between  the  sheet  and  the  second  left  entry  v/nich  Le 
to  his  rooLi,  when  he  was  cauglit  by  an  empty  c.r,  which  was  running 
loose;  that  just  before  the  car  reached  him,  he  heard  S0i.ie thing 
and  looked  behind  him,  and  saw  the  car  coming  and  wuickly  step  ed 
to  the  siue  of  the  track  to  avc  hLuself;  but  t  lat  when  the  car 
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reached  the  point  where  lie  was  standing,   it  jUi^.ped  the  tr.':ck 
right  in  front  of    .im;  tk  t     long  t  e  tr.ick  where  the  car  jxiiiiped 
off  there  were  props  lying  aloiag  the  side  of  tie  trc  ck,  rnd     thert 
was  also  much  dirt,  so  that  in  p.  rt  the  uirt  covered  the  rail;   the 
tlie  dirt  was  up  even  xiith  t  e  top  of  the  rail  on  the  right  h.  nd 
siue  going  towards  the  col;  that  when  he  stepped  aside  to  .  void 
tlie  approaching  car  he  b.cked  up  against  the  wall  and  faced  t;.e 
trackj   that  his  left  side  w.  s  nearest  to  the  car  which  struck  biffi 
tnd  that  when  the  c.-ir  stnck  him  it  broke  his  leg  ju.>t  two  or  tlirc 
inches   -hove  the  ankle. 

The  evidence  dso  shows  th  t  when  the  appellee  started     om 
the  incline  with  the  enrpty  ceir  there  wire  only  two    ersons  rra.  in- 
ing  behind,-  the  Italicn,  who  had  come  with  the  appellee,  and  the 
witness,  Tom  Hocking.       The  Italian  was  not  ..  witness  on  the  trial 
but  Tom  Hocking,  who  testified  for  the  appellee,  stated  positive- 
ly that  no  one  h  d  touched  tlie  sttmding  c.  rs  re^^aining  on  the 
switch,  or  t'e  eijipty  c>,r  wLiiGh,from  some  cause, started  down  the 
track  and  ran  into  and  injured  appellee.       There  is  no  direct 
evidence  in  the  record  thc.t  the  c  rs  standing  ontlie  switch  were 
in  charge  of  :ny  of  tlie  serv  nts  of  the  a;:,  eliant,  at  tiie  time 
the  empty  Ccr  st.rted  (ovm  the  incline;  nor  does  the  evidence 
show  what  caused  tiie  cir  to  ;:t,  rt  down  the  incline. 

It  is  assigned  as  error  that  the  first  origin.!  count,  to 
which  the  appell,- nt  had  filed  a  demurrer,  w  ich  t.e  court  over- 
ruled, doe-  not  stcte  a  cause  of  action,  because   it  is  based  upon 
the  requirement!^  of  a  stat-ute  which  is  no  longer  in  force,  and 
that  the  court  instructed  the  jury  that  the  ..ppellee  had  aright 
of  recovery  under  the  allegations  of  this  count.         This    count 
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fhis  count  does  jllege  erroneously  that  it  v/as  the  duty  of  the 

appellant  not  to  How  persons  ex..ployed  "by  appelLnt  to  enter  the 

mine,  or  work  therein,  or  to  rea  in  rt  work  therein,  unless  they 

is 
did  so  under  the  direction  of  the  mine  ;.ianager.  This/not  now  a 

duty  incumbent  on  the     ppelltmt  under  the  present  mining  L'.w, 
Iniismacli  as  it  clearly  appeared  in  the  evidence  that  the  appellant 
did  allow  the  appellee  to  enter  the  iuine  <:ind  work  tlierein,  without 
being  under  the  directions  of  the  mine  maiLiger,  t  .e  jury  could  pre 
perly  infer  from  the   instruction  of  the  court  tl'^t  in  this  re- 
spect ap;)ellant  had  violated  a  duty  require  .  of  it  by  law,  and 
therefore  that  the  appellee  had  a  ri^ht  to  recover  on  tkt  ground; 
an-,    the  verdict  of  the  jury  may  h:ve  been  br.sed,  in  whole  or  in 
part,  on  this  erroneous  idea  of  the  appellant's  statutory  outy. 
The  c instruct ion  of  the  court  on  this  point  was, there fore,  re- 
versible error. 

"e     re  of  opinion  that  it  v/as  also  error  to  adiiit  the 

evidence  concerning  the  habit  of  the   Italian  miner  to  alloiv  his 

ears  to  run  do\TO  the  incline  by  force  of  gravity.  (  P.&  U.Ry.  Go. 
V  Clayhurg,    '.djiir.   107  111.   645.) 

Por  the  errors  indicated  the  judgment  /cast  he  reversed  >;nd 
the  cause  remaided. 

Reversed  and  Reminded. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  i  I,  CHRISTOPHER  C.  DuPFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foresfoino^  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLlTE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  fhe  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  line  hundred  and  seventeen, 
within  and  for  the  Second  District fof  the  State  of  Illinois: 
Present--The  Honi  DUANE  J.  CARNES,  Prfsiding-  Justice 
Hon.nDORRANCE  DIBELL,  J-j^tice 
Hon.  JOHN  M.  NIEHAUS,  Jfstice 
CHRISTOPHER  C.  DUFFY,  C^erk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APR  1  "  1!?17       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6354 

Bsrt  Blederbeck,  appellant. 

ve  Appeal  from  Co.  Ct.  f'^oria. 

Rob?.rt  Tucker,   appellee. 

i 
Niehaus,  P.  J. 

Tl.e  appellant,  Bert  Bieler'beok,  an i  the  appellee,  no  bert 

Tucker,  are  adjoining  lani  owners,  ani  a  liepute  aroee  between 

them  as  to  t^e  proportion  of  the  ilvlslon  f^noe  b-^tween  *heir 

landa,  whioh  shouli  bs  rr;aintained  by  each.  In  crier  to  ietermine 

the  matter  the  appellant,  on  *.he  27th.  day  of  A-^ril  1313,  gave 

the  appellee  notice,  under  Section  8  of  the  Fenoe  Viewers  act 

that  he  had  choaen  cs,  fenoe  viewer;  and  that  unless  the  appe  llee 

ohose  another  f-^noe  viewer,  -Arithln  eight  daya,  as  contemplated 

by  the  section  rf?f  erred  to,  that  aroellant  -voul  i  ohose  another, 

in  conformity  with  the  statute.  The  notice  was  r-^clved  by 

the  appellee,  but  not  acted  on,  and  appellant  thereupon  3'?l'?cted 

another  fence  viewer}, imd  the  t'vo  selected,  on  t'-e  7th.  lay  of 

May,  1913  gave  the  appellee  notice  that  they  ^:ould,  on  '■he  lith 

day  of  May  1913,  at  the  hour  of  nine  A.  V,   proceed  to  examine 

the  fence  in  question,  v/ith  a  view  of  taking  auch  action  as  'he 

case  might  require;  and  or.  the  day  fixed,  the  fenoe  viev^ra 

selected,  aet   on  the  premiaea  of  the  partiea,  and  viewed  the 

division  fence  in  controveray.  Both  the  appellant  and  the 

appellee  wore  present  at  the  veetingj  and  some  tetjtimony  was 

taken.  The  fence  viewera  then  rr&de  thsir  decision,  vhl  ch  was 

reduced  to  writing.  T"  ey  adjuiged  ani  ietermined  ,  that  a 

part  of  the  iivieion  fence,  'vhich  had  b^«n  built  by  the  appellant 

II,   E.  Biederbeck,  up  to  a  certain  Btake,   and  -vhich  th«y  fixed 

in  the  ground,  should  be  mainskiined   by  him;  and  that  the  appellee 

should  maintain  the  oalanoe  of  the  division  f-nce.   Tiey  aloo 

adjudged  that  the  appellant  should  put  in  a  certain  hog  tight 

fenoe,  oo.t,  ^nclng  at  th?  stake  above  mentioned,  ani  rurning 
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east  of  the  corner,  vith  the  exosption  of  5  rois  in  the  creek, 
where  he  ahouli  put  in  =,nd  :f,aintain  a  four  harbei  -ri -e  f loo  ' 
gate;  aai  i  barbel  wire  to  be  fastened  -^ooi  et  each  eni,  with 

ataya  of  n etal  wire  or  wood,  13  feet  apart,  through  the  center. 
They  also  adjaigei  t^nl  determined,  that  if  either  of  aaid  parties 
wished  to  pasture  the  lc-ndBadjao«nt  to  this  creek  ,  with  hogs 
sheep  or  goats,   that  he  must  fence  arjainat  said  hfoge,  sheep 
or  goats,  at  his  expense,  acrooa  the  cr-jek.   In  det'Srmining 
the  oharaoter  of  th*  fence  to  be  built  by  the  appellee,  the 
fence  viei;vers  exceeded  their  authority],  iknder  the  notice  their 
authority  was  limited  to  fixing  the  proportion  of  the  livision 
fence  to  be  maintained  by  each  of  "-he  parties.  (Hale  v  Andrews 
75  111.  353.) 

The  ieoialon  of  the  fence  vis  vers,  in  writing,  was  filed 
in  the  office  of  the  Town  Cl?rk,  aa  required  by  the  statute. 
The  appellee  did  not  comply  with  the  ieciaion  of  th?.  fence 
viewers  in  any  respect,  and  thereupon,  on  the  28th.  lay  of  May 
1913,   the  appellant  pcve  a  n-rtice  to  the  ar^r^elloe,  under  Section 
11  of  the  Act  r'^ferred  to,  that  if  the  appellee  re-^ueel  or 
negieoted  to  .r,ake  ani  repair  hiiD  proportion  o:  +he  division 
fence,  that  appellant  would,  after  the  expir^-tion  of  60  days 
from  the  date  of  the  notice,  make  and  r*pair  the  same,  at  the 
expense  of  the  appellee,  and  hold  the  appellee  liable  for  all 
damagee  which  might  accrue  to  him  thereb^J  which  damage  would 
be  determined  by  the  Csnoe  viewers  who  had  been  selected.  After 
the  lapse  of  60  days,   the  appellant  built  appellee*8  proportion 
of  th2  ffinoe;  and  built  it,  so  that  it  conformed  to  the  re-, 
quire ncnts  decided  upon  by  the  fence  viewers.   The  cost  of 
the  fence  built  was  t3i.95.   Thereafter-,   the  suit  was  broarht 
"by  appellee,  to  r'^oover  the  cost  of  the  fence  so  built;  alao  to 
recover  the  fees  ^nd  reasonable  expenaea  of  the  fence  viewers, 

There  was  a  trial  by  ;)ury  in  the  bounty  Court  of  Peoria 
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xl9dS  aol+on  si'r*   tai:)nA  ^yc^tt'iodiij*^  littdf  Jbatssoxa  aianaiv  ©onal 

aOiSivli    _  :g  noi+io^o-:      ^    '    ^aixii^  ot  tatiaill   a-evr  ^Jliori^i/js 

(.sas  .III  a? 

.—  ..    ,e..----      ••  -    ,i»i?\'sxv   sonal   af»t    lo  aoi&lOBl  9ii7 

-r,r.«-    •,  -^    'jo  nojtexoai    ari*   rfifXw   Y-C<i«oo   loa  btl   a^IIanqja  arfT 

....    .^   ^^    ..  ;rS&  arft  rto   ^nociu^r^di  bm.  ^itoaqeai   ^tu  al  aaewviv 

^f-*?   laLfur   ,a»IXan|c,<  aa;f  ot  tolt^vn  *  ev*!,q   tci-Ali^o/tM  Bdt      ,2X61 

10  iaav"*!  Ji»li*q'ijs  ar<t  li   tjir'-^    ,oJ  t9iia':»3  *oA  a;.tf      lo  XI 

aot9.lv it      Bdf   lo  aoi^to^oiq  aid  li^q^-r  Lna  mi^.  oi  Jbaio£.s&h 

bXmL  OB  lo  aoi^-^iiqxa  add^   xei-l«   «tXx/oiF   tn»Xi:aqq£  i'£^l   ,a*a»^l 

Bdt  iA  aaaue   <>       r.^nqei  hoe,  93i«<n   «aoi:;foix  axlf   lo  at«I  Aif^f  movl 

XX«  lol  aXofwBi.^  . q(iA  %dt  tiod  ta£  «aaXl0«.jq«  ^d&  lo  aaaaqxa 

LLuop  e}}^a:«t  dotd%   i^cTaian^  alti  oi  •tnoo*  td-gtm  dcldv  %9'SJiT.Mt 

79tlA   .tatosXaa  oaacf  b*d  odv  aiswaiT  aeaal  9di  x^  taniorae^at   atf 

noMioqoiq  a*aaXX9qq«  iliud  irsLl^qqe  et'i      %9k^  Od  lo  aaq«X  tdi 

.-91  9di  oi     Jbami-lnoc   il  iarit     oa   ^ii  i-.iud  lac   ;aofl8l   ©r.';f   lo 

lo  ^800   ?^ 'T        .•T.wwiT  aoflial^  aJ*   ^rf  aoqw  tai)iaaJb  a*a:.  artlwp 

;fxl^oad     a^v   :  .>.^    ....      ,   atl^aiadT      .ae«^t:|  »«ir  i;,lixd  Boa^l  9dt 

oi  oeI«  ;^Xiud  oa  •oa9l  9dt  "io  #aoc>  ^.i:   lavoo^i  ot   «a«XIeq<;£  xc^ 

.sTawsiv  acnel  tdt  \o  Maaaqxa  aXtf«iToa«''t  La:i  aaal  ai^t  ievoo9-x 


Cpunty;  and  at  the  cloae  of   all  ^,he   evi  lenoe,  the  Court  iirected 
a  verJiot  for  appelleaj  that  appellant  offers!  to  prove  on  the 
trial,  that  the  fence  viewers  originally  agleoted,  viewed  tli-i 
fenoe  built  by  the  appellant,  to  :ie*ermine  t'.s  amount  of  appellant' 
damages;  he  aloo  offered  the  appraiseir  nt  of  iarr.agee,  which  had 
been  made  "by  these  f^nce  viewera.   T-;e  court  prop-rly  excluded 
this  svilence,  for  the  reasons  hereafter  stated* 

The  principal  question  arising  on  thia  appeal,  is  T^'liether  or 
not  the   Court  ahouli  hi-ve  iirected  the  jury  to  find  a  ver- 
dict for  appellee.  The  rrooeedings  concerning  the  matter  of 
determining  the  proportion  of  the  division  fenoe  to  be  rr.ain- 
tained  by  the  appellant,  and  the  appellee,  appear  to  be  in  con- 
formity ^ivith  the  provisions  cf  the  Statute,  and  under  "-hi  notice 
originally  given,  the  fence  viewers  acted  -vithin  thsir  authority  _ 
in  fixing  the  proportion  oT  the  fenoe  to  be  maintained  by  th.e 
respective  parties;  but  this,  xinder  the  notice  given,  was  all 
that  the  fenoe  viewera  had  authority  to  do.  The  fence  viewers  ^ 
originally  s  elected,  coul 1  not  legally  make  the  appraisement 
of  the  damages,  because  they  wera  not  3';l3Cted  for  that  purpose 
under  the  original  notice;  and  it  was  therefor"  necessary,  to 
give  another  notice  to  tlir  appellee,   so  that  he  would  have  the 
opportunity  which  the  Statute  contemplates,  of  selecting  one 
of  the  fence  viewers  to  ms.ke  this  a-^praisem^nt .  The  appellee 
could  not  be  held  liable,  until  his  liability  v;as   determined 
by  fenoe  viewers  selected  'or  that  purpose,  in  accordance  with 
the  require  ents  of  Section  8.  (Bigslow  v  Burnside,  369  111.  334.) 
For  the  reasons  stated,  ther-  coul  J  be  no  ri'^c  very  for  the  cost 
of  the  building  of  the  fenoe  in  thia  case.  But  the  appe'-ilan-^  was 
entitled  to  recover  half  of  the  amount  paid  by  him,  for  fees 
and  reasonable  expenses  of  'he  fenoe  viewers,  '.vhich  were  incurred 
in  determining  the  dispute  aa  to  *-he  proportions  of  the  div  ision 


i-^da-;ii*±   'o   ir.   Tiealalq  .  Jteis'ilo  OQli^irl"  Jaegi.-njsL 

to  i»r:i'?..'';    3i    ,Xj::9   ':x.  Biff:*-  no  gnleli^  noi*ii©iJii  X^qloniiq  liitt   *" 

-a<5v  ^  *•  YTUQ  ^to*iiiL    avj^rf  Ili/orfe     ^xuoO       dif!f  f"dft 

^o  i«;tJj*rii  9r':f  jnlni^uaoo  agnlto»ooi    *   .••Ileqr*  ib1'  ^'olt 

-nljB.T  Bd  oj   »on»l  noiaiviJ.  1  :>  noi;Jio(iOiq  ei.":*  snlnlftii    '  - .' 

-rtoo  at   9d  oi   t;:9c   ^   ,»9lieqq«  siii  Lajb    .Jn*!!-  i  .* 

e  ~  ,:'    •  '  enolaJtvotq  aud   dii*  xi lmio\ 

X&lro  ?!     nldi^i*.  I»*o-  etaweiv   eon-l   9.'?    ,rifevls  Y^I^rtlgJtio 

a.'f*  v<^  tenljB-tnljsm  ad  of  aons*'  noi:?iOQOtc,   e;.'t  gnfxll  ttt 

Lis  t.vr'    ,rravl;p   ao2:^-fI  9.;-'    lairui    4«i;r;    -"jjd  ;aal?iJBq'  avl^o^qeot 

aiswelv  eonal  aifT     .ot  oi  x^^todiu^  Ijsri  ^tewa^v  aortfei  '  drfd^  itar^* 

itnamaelaaccjEt  8d:f   ajf.^  x^^'^^^  ^on  iLuoo    ,<ba;f  oaXa  e    \XIJB^rf^^Tt) 

•aoc--  •   ToV  tafoeias   ifoii  eiaw  ye.**     aejj-.oacf  ,aasjff:ttjaJL   stW- •'to 

0*    tX^'i^Baoafl  "lolaiflf.'-*    •  leol'ton  XjBrtiglio  Jiff  tat m; 

arf*  avjBrf  i:  ^jsrf*  oe      .aaXIaqq*  >i*i  oi"  •oifcr  tarfJortx"e'rJt3 

ano  snl^ofXaa   lo   ,aa*aIqmeTnoo  tiujJofS  4f^f  rfoii-fv    xtttuitroqqo 

aall?  T   .Jn-masljEiq  js  ei  *   aiawaiv  aoael   srft'^lo 

Jbanimi9ist     BJtt:  xitiidMtL  aid  iiicw    «aXtf«iX  iXarf  ad  ton  LLUOo 

oM  at  »-•  '         :d     IsioaXaa  iiawaiv  aonal  ^cf 

(.r&c   fXII   «fw)^   «atlanTuS  v  woXe^iS)    »8  aolio62  \o  afad  siii-pai  9^t 

^aoo  erf*  Tol  x''*vo«i  o«  acf  LXjj  .  ,JtaJBj«   aAoiiasi  ?rf't   i8l 

•«w   *n«xraqfj*  ar'  aa£0  air:.'   a     9C:.-  "o 

,(b1i.'   ^d  Jbij=!q   trufonws   '■  . ',  .    ,.  .fna 

-     .  ,  V         .  J39T    Jtft£ 

flo^   t  3noi-*rtoq07  ■"   es  a;fuqB;  gntatmtif^t  ttl 


fence  to  be  maintained  by  the  respective  partiea.   The  Stat'jte 
provides,  tliat  the  fence  vie'ivera  ahail  be  entitled  to  one  iollar 
ani  fifty  cents  per  day  each,  x''or  the  tins  necesaarily  apent, 
to  bo  paid  in  the  first  instance  by  the  party  requiring  tlieir 
services;  a-ni  that  all  expc^nses  of  the  view  shall  be  borne  by 
the  parties  equally.  The  question  o'-"  the  amount  of  3uoh  fees 
and  expenses,  which  the  a-neliant  was  entitle!  to  recover,  should 
have  boen  submitted  tc  the  jury;  and  therefore,  a  vsr iiot  should 
not  have  been  iirectei  'or  appellee* 

The  juigment  is  reversed  ani  the  cause  remanded* 

Reverse!  ani  remanded* 


, ^.    jj   JtaXcfl..-  iic   aiavfelv   sonel   tdi   &juli    .a^JblToiq 

I'r/t  snii  '*   ^''•'  soniiJaaJt   ttail  exi*  til  blsQ  acf  ot 

^Lj.u..n    ,w.v^O:.   w     i..^,-..    ,..--    <..-„   ifnj»li9Tj«  9dt  ffoirir;  ,,«»«n8qxe 'imJ 

.*»j:Xdqqi«  To'^  te^oeiit  nsecf  dv^  toxr 


►   r. 


STATE   OF  ILLINOIS,    [^ 

SECOND  DISTRICT.  i  '''*"        I,  CHRISTOPHER  C.  DuFFY,    Clerk  of  the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  band  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Coxirt. 


'*=?*i«»WiBsa»^. 


-^^  \ 


k.       ) 


^■^ 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

\ 

Beg-un  and  held  at  Ottawa,  on  Tuesday, Ithe  fourth  day  of  April, 

in  the  year  of  our  Lord  one  thousantf  nine  hundred  and  seventeen, 

I 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

r 

Present--The   Hon.    DUANE   J.    CARNES,    I|residing   Justice. 

* 

Hon.  DORRANCE  DIBELL,  fust  ice. 

Hon.\jOHN  M.  NIEHAUS  ,  |jus  t  i  ce  . 

\  I 

CHRISTIOPHER  C.  DUFFY ,|  Clerk  . 

I 

E,  M.  DAVIS,  Sheriff,* 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

,p  ,   ,P,^.,       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


a-lHA    ^; 


.iH^.O    -L    JliiAJQ    .r.iih   :^»l- -  - -ri»«Bi1 


f'?'?ua   .0  HaH^o?:^ii3Hn 


0^ 


Gen.  No.  6357 

Eugene  Hay  den,  a.ppellant» 

▼a  Appeal  from  Peoria. 

Inaepenisnoe  J.  Miller,  * 

appellee* 
Niehaua,  P.  J. 

This  is  a  suit  in  aasuu&psit  commenoed  by  the  appellant 
Eugene  Hayden,  in  the  oircuit  oourt  of  Peoria  County,  against 
Independence  J.  Miller,  appellee,  to  r'- cover  1735  vrhioh  the 
appellant  claima,  waa  borrowed  from  him   by  the  appellee,  in 
four  separate  items*  The  items  in  dispute  were  as  followat 
A  prfcmieaory  note  for  $5ro.  dated  November  10,  1913,  pajfable 
to  the  crier  of  appellant,  15  days  after  latej  $50.  on  acao\ant 
of  oash  loaned;  a  check  drawn  on  the  Home  Savings  &  State 
Bank,  iated  May  37,  1914,  for  tlSS.OC,  which  the  appellant  cashed 
and  paid  over  to  the  appellee;  and  a  check  dravra  by  the  appellee 
for  t50,00  dated  December  38,  1914,  on  the  Illinois  National 
Bank,  pays,ble  to  appellant,  upon  which  payment  had  been  re- 
fused by  the  Bank* 

There  was  a  trial  by  jury,  which  resulted  In  a  vsriict 
for  the  aopellant  for  t50»  upon  which  the  court  rendered  judgment 
and  from  such  juigment  this  appeal  io  proaeoutcd.  It  is  in- 
sisted by  appellant,  that  upon  the  eviience  presented  to  the  juty 
there  should  have  bean  a  finling  in  his  favor,  for  the  full 
amount  of  hla  claim.   The  appellee  admitted  on  the  trial,  that 
he  had  r-oeived  from  the  appellant  the  various  items  which 
appellant  claima  to  be  due;  he  also  testified,   that  he  had 
paid  all  of  his  indebtelneaa  to  the  appellant,  except  the  fSO, 
check  given  to  appellant,  which  the  Bank  had  r'^fuaed  to  pay; 
also  that  he  and  the  appellant,  had  had  a  settlement  of  their 
respective  accounts,  in  which  It  waa  agreed  between  them,  that 


veta  .on  .n»o 

.a2to9  7  aot^  X4i»qqA  •▼ 

VtsXXlM   .L  •oadI;rrftq9JbaZ 

.1.  .'i  ,«jjdxfelV 
^rMlIsqqjB  »rf#     ^cf  ttor[e<i:moo   tl8qacrat«  ni  ^lua  «  ai   aiifT 

*8.Tix;8*    ,x*i.TVoO  jiiio©*?   lo  tiuoo  ttvotlo  9L-:f  nt    .nei^^H  ansgi/I 

tiit  dotdyi  asv$  Tovoo'i  oi    ,atIX*q;;«   «t8XIlM   .1.  •onstxieqsJbnl 

Rt    .••IXaqqjB   9if^  ^ef  aid  aoTl     tawoiiotf  ajw   ,affllj»Xo   itiiiBXXaqq« 

ravoXXo^   BJB  aTew     •iirqalt  at     amaJ-i   axfT      .ama^i   a^ausqea   ix/ol 

aXtfj^jsq   ,€Xex    ,0X  TaJfflavoif  La^jst    .O'S^     lo)  e^on  ^To&dladiq  A 

tcwoooM  no   *08t   {a^jal   latl^  9^j^  51    ,tn«XXaqqji  lo  tbtio  »tii  oi 

btJitB  I  a^aiTjiS  affloH  erl^  no     ow^tt  ioaifo  js  ;Jt>eajsoX  rfa^o  lo 

Jb9xfa«o  tn«xreqq«  srf^f  xfo^rfw    ,00.8&X|  xo\    ,^i6X    ,Tfi  t«M  iia^j&t    «iA«a 

•9lCaqcr«  »rft  xt'  swAtct  iotifo  j»  tita   iaaIXaqq«  arfit  ot   vavo  Jbljsq  ta« 

X«rTo!#iiII  aiofliXXI  md*  no   «*X8X    «8£:  larfaaooQ  tatjob  00.03$  tol 

-91     aaacf  bAd  tngmy^q  ifoixfw  aoqv   .^oalXaqq^  at   9XdA^jaq     ^:La^ 

tiasdi  tdt  Ycf  Jsaax/l 

^olttsT  £  at  bBtluB'i'i  dotdw   t\tiJl  x^  Ljatii  s  a«w  siarfT 

^n8rn^.u^  t9i9tnai  iTi/oo  arf^  xfoixfw  aoqxr  «oa$  lol  tn^XXaqriji  aif^  lol 

"at   at   tl      .l}9:fx;09a0Tq  ct   X«9qq«  atdi   tasa^ul  douB  moil  tits 

Xttil  9d&  of  Xa^a8a9Tq  aon^flra  9di  aoqu  iadi    ^taAlLbqqa  x<^  ta^aia 

XXi/)  arft   to)   «Tov«1t  Btd  at  ^atLr.tt  m  aeod  bvsd  IXj/oxfa   az^di 

t*d&   ^iMttf  Bdi  uo  bbittmb*  9eX:aqq«     ariT     .aijsXo  utd  \o  iauoms 

dotdif  aaati  Buottur  tdi  ta*LlBqqji  9d&  aoTl  taviao  i  tAd  axf 

bsd  •d  tAdi      fbaiil^aa^  oaX^  axf   jai/t  ac/  o^     atBiflo  ^n.aXXaqq« 

.09|  trf^  #q9oza   ,^rT£ll8C'qjB  Bdi  oi  aaant9#<faX;ai   aixf  )o  XX«  JbXjsq 

iXJiq  o^  iaau)"!  LjuI  :iaMai  Bdi  dotdm    ,tri«XXacq«  o^  a^vt'Si  ioarfo 

ila^^  )o  ^a9fr9X^^88  £  bad  bMd  ,taAXXaqq«  tdf  bajt  trf  tisrf^  oaX< 

i^dt   ^m^dt  iX98wte(f  t99is«  a^w  it  dotdm  at   «a^izuocojB  tvl^oacsBT 


nothing  remained  due,  except  the  $50.00  on  the  oheok  menticnsd. 

The  appellant  lenled  that  the  appellee  had  paid  hie 
indebteinssB;  and  that  they  had  had  a  settlement.  Eaoh  of  the 
parties  Intriluoed  a  number  of  checks.,  to  oorroborate  their 
respeotlvG  olalrns.  T'-ie  proof  ahowa,   that  the  appellee  had 
been  en»raged  in  many  different  transaotiong  with  the  appellant 
and  that  at  different  timea,  various  amount*  of  money  hai  parsed 
and  had  been  exchanged  between  them;  principally  by  niGana  of 
ohecka,  but  the  evidence  oonoerning  the  oontroverted  matter* 
reata  practically  upon  the  tsstimony  of  the  appellant  and  the 
appellee;  the  testimony  of  the  one  being  diametrically  opposed 
to  that  of  the  other*  Each  is  corroborated  in  some  particulars, 
by  the  tcatlmony  of  other  witnesses. 

The  weight  of  the  eviienos  in  the  case  can  only  be 
determined  by  passing  on  the  question,  as  to  which  if  the  parties 
is  more  worthy  of  belief,  and  this  was  a  question  for  ';he  jury 
who  saw  the  parties  and  hear!  them  testify,  a  nl  observe i  their 
appearance  and  manner,  were  in  the  beat  position  to  ietsrmine. 
It  does  not  follow  as  a  matter  of  lair,  that  beoaues  two  wit- 
nesses testify  ilametrically  opposite  to  each  other,  concerning 
a  matter  in  iispute,  that  thers  is  no  preponderance  of  the  evi- 
denoe;  but  the  preponderance  is  established  when  it  is  Isgaiiy 
ascertained  which  of  the  two  witnesses  testify  to  the  truth. 
Shaw  V  People,  81  111.  150j  Boylston  v  Bain,  90  111.  S83j 
Johnson  v  People,  40  111.  App.  583;  affinned  140  111.  i5C. 
It  is  svi lent  that  in  this  case,  the  jury  determined  that  ap- 
pellees testimony  was  entitled  to  the  greater  oredit;  and  there 
is  nothing  in  the  record,  which  Indioatea  to  the  Court,  that 
they  were  wrong  in  this  conclusion.  Uo.der  these  ciroximstanoes 
the  Court  would  not  be  justified  in  golding  that  nhe  werdiot 
ie  against  the  weight  of  tao  evidenoe;  nor  couli  the  court 
say,  that  the  jury  should  have  believed  the  appellant  Instead 


.t»»noi^aeffi  ioeilo  odi-  flo  00,03^  erf*     joec;  .^    ^tj:    i:-ai*..;-a  iaiil^on, 

•fft   lo  dosl     .*flemeXJi-«»   a  *j«1  £«rf  xtdi  tAdi  Las   j«»«nls;fcfdtni 
ilscf*  tjfjjiodoi-roc  0*    ^aafosxlo   ^o  leJiSun     «  ttoui l'x*fli  esltfiaq. 
t«rf  »eXI»qqjs  arf*  **:!*      ,8woria     looiq  •cT   .umisLc  ovitfoeqast 

tot!>A^  L*d  ^•ooir.  lo   •;^aii«»«  cuoXvav    ,asini}-  tnoisHit   ^«  #js.i*  tits 

^t^itAB  t9ti»vcittt90  9iii  gnianeijaoo  doj«iiva  9d3  iud  ,a^oaxlo 

tvieqqc  tlxaoltteflMll.  snieo  •ao  •d&  to  ^cojai^iat .  ed^   (aellaqqA 
,ai<IvoX^t«q  effiO«  n,:  td#«toc(oiioo  «i  dos2     »x9iito     9tit    to  t^ti0tk 

•adatan^iv  l9dio  \o  \nomtt99i  bdi  xd' 
ad  ^Xoo  aMO  aa«o  9dt  nX  aonallTe  ttf*  lo  ^rfgXM  o^T 
••tt«i4-»df  16  £loX^w  o*  a«     «n9i^<>atfp  »ii(^  a9  fixleifiq     t<'  JbacXaia^sJbc 
X%x;t  9^'^  ^<^^  noi^aaL-p  al  ajM  axd^  ttx«  «lalXaa     lo  xd^rom  axooi  ki 
il«r:#  l:aTtaado  La  i.  .^li^&a^  9»dt  tiJMd.tojB  aaX*7«q  9di  waa  oxlw 
•  onianecfat  ot  aoXitXaoq  iead  ad*     aX  a%e«   «aaaAJai  X;<j5  aoa^i^aqq*. 
-tXw  ow*   eaujaoecf  *«r:*    «ii«X  lo  xotiAir.  s  »m  woXXol  *ort  aaottl 
jnXnieDooo   «xarfio     dos9  oS  atiavqqo  ^XXiioit^amAXX    ^li^aa*  aaaaaa 
•Xvo  arf*  lo  aoaaarXnoqsiq  oa  ai  f'.fttt  f*dy    .a*ijqaXX  aX  i9*^««.4r; 
XlX«§tX     aX   ^X  OMdn  b9d9il6mt9t  aX  aoaj&iatxioqaiq  arlJ    *jud  (aonai: 
,dtuti  tdi  ci  x\iib9i  aaaaanlXv  oa*  »dt  to  coXxlw     X^anX^taaoajB 
;688   .XII  06    ,aXaa  r  aoi9ixo&  ^Oex   .iXX   xe    .aXqQa'i  ▼  watfB 
.;}c4   .XXI  S^X  LasiXlVa   i^fit  «qqA   *XXI  0^  «tXqoa9.T  aoiadol 
-qm  isiS  L9almrit9L  x^v^  atf*   «aaAO  aXil#  nX  t«rf*  (TaaXXva  eX  tl 
9'x6di^tam  tliXaio  %a*«at9  9iii  oi  itX^X^na  a«w  ^aonXlaa*  eaeXXaq 
tAdj    ttivoO  9di  ^  99tj^otJiai  doXrIa  .^jb^oeai  9df  cx  ^idtoa  aX 
eaon«*arTu/oito  aa%ii*  latxiU     .aoXaijXocoo     aXif*  ax  snoYvc   enavr  ^edt 
|-DXttf<v  »f{*  l«n*  yiXXiog  uX  l;aXlX^8jJt   ta  *oa  IXifoa  truoG  9di 
i-tisoo  iidi  iluoo  loa     (aoiMtXTa  atl*  lo  Irf;^**  *<^^  *aai<»s<«  ei 
X)4a*enl   tnjaXXaqq«  arf*  JbaTaXXacf  tT«xf  tXi/oxla  X'^C   *^^  ^^^    «^'* 


of  thd  appellee* 

Appellant  also  oontanda,  that  error  was  oommitted  by 
the  giving  of  ths  third  inetruotion  for  appellee,  which  oonoerne 
Vas  ooeirollity  of  witneseee,  and  the  teetifflony  of  the  parties 
to  the  auitt   The  instruction  is  somewhat  peculiar  in  lang\iage 
and  parhapa  not  entirely  free  from  oritioiamj  yet  we  do  not 
regard  it  as  erroneoue;  and  it  ia  clear,  that  it  could  not 
have  misled  the  jury  into  bringing  in  an  erroneous  verdict. 

The  record  lose  net  iiscloee  any  ravsraible  error, 
and  the  judgrusnt  is  affirrred. 

JuigTient  affirmeda 


,?o2i:i8V   BX/OttnoTT  ^nl; -li-rc'   o.-^ni    Xtu^    6i'*  ielai      »Vi.rf 


STATE   OF  ILLINOIS,    .      , 

SECOND  DISTRICT.  i"  I,  CHRISTOPHER  C.  DuFFY,    Clerk  of  the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this.  

clay  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


■■o  tJ 
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AT  A  TERM  OF  THE  APPELLATE/COURT , 


Beg'un  and  held  at  Ottawa,  on  Tuesday,  th^  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  n/ne  hundred  and  seventeen, 
within  and  f,or  the  Second  District  |)f  the  State  of  Illinois: 


re  s  i  d  i  n 

f 


Present --The  Hon|\  DUANE  J.  CARNES,  Pr^ 

\  ^ 

Hon.\DORRANCE  D I BELL,  Justice 

Hon.  J^HN  M.  NIEHAUS,  Justice 

CHRISTOl?HER  C.  DUFFY,  llerk. 

E.  M.  DAtiS,  Sheriff.  I 
^  I 


g   Justice, 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APP  I  a  fOfT       ^^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office, of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


Gen.  No.  6375. 

A.  YI,   Billburg,   appella,nt. 

va  Appeal  from  Co.  Ct .  Rock  Islani. 

August  Sohmll,  appellee. 

'< 

NiehauB,  P.  J. 

This  action  or  aasumpsit,  was  brought  by  the  appellant,  A.W, 
Billburg,   in  t  le  Cou  ty  Coui't  of  Rcak  lel-^nl  County,  to  r^^cover 
a  sum  of  money  olairrei  b  •  ■  him,  -.vhich  it  ie  allege!  wa,e  taken  by 
the  appellee,  from  the  premiaea  of  appellant.  The  leolaration 
consisted  of  ';he  oorrmon  counts;  and  the  appellee  pleaded  thff 
general  issue.  A  jury  trial  n-^a   hcid,   which  r- suited  in  a  ver- 
dict for  the  appellee. 

The  appellant  made  a  motion  for  a  new  -rial,  principally 
upon  the  ground  that  the  verdict  waa  clearly  and  rrtanifestly 
against  the  weight  of  the  evidence.  T'le  motion  for  a  ne'.v  trial 
however,  was  ienied;  and  judgment  was  rendered  against  the  ap- 
pellant for  ocatsj   from  which  julgrrent  this  appeal  ia  taken. 

The  appellant  aosigns  for  error,  alleged  mis-conluct  of  the 
appellee  and  one  Haubc-rg,   which  occurred  while  the  prssiding 
Juige  was  temporarily  absent  from  the  court  room.  T.n   mis- 
coniuct,  it  ia  claimed,  conn  sted  of  certain  remarks  in  the 
presence  and  hearlngof  the  jury,  namely;   that  appellant  was 
"a  bad  character  and  a  gambler,  and  t-ie  proprietor  of  a  gam.bling 
house";  ani  that  the  money  aue i  for  by  the  appellant,  was 
taken  by  the  appellee  "from  the  s-ambling  house  of  "-he  plaintiff"; 
an"  for  that  reason  the  appellant  "ought  not  to  recover  the  money"; 
that  the  mcey  no  loubt  belonged  to  persons  who  "had  been  vic- 
tims of  3uoh  gambling  house";   an  I  V.  at  i*-  ought  to  be  "turned 
over  to  some  charttable  institution";   that  MoBride  was  -^he 
owner  of  the  tables  r-  ferred  to  in  the  evidence;  ani  was  also 
"a  gambler  and  a  bad  character",   and  was  still  "in  the  gambling 
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lauaineaa  a,ni  the  proprietor  of  a  gambling  house  In  ^eoriaj" 
that  the  money  ought  to  be  "paid  ov-r  by  the  icf en iant  to  some 
charitable  institution." 

It  la  auf 'l3l*nt  to  aay  In  refersnce  to  this  alleged  mls- 
ooniuot,  that  appellant  shouli  have  called  the  trial  court's 
at+ontlon  to  thla  ratter  complain*!  of,  as  soon  as  he  had  an 
opportunity  to  io  so,   so  as  to  enable  the  court  to  counteract 
whatever  prejuiicial  effect  it  might  have  had  upon  the  jury. 
Inasmuch  u.3  he  ii  i  not  do  so,  he  is  not  in  a  position  to  raise 
any  objection  concerning  it  here,  but  is  legally  deemed  to 
have  waived  hla  objection.  (Earl  v  People  99  111.  133;  Vane  v 
City  of  rvanston,  150  111.  31G.) 

The  main  ground  urge!  for  reversal  of  •""le  julgment,  however 
is  that  the  verlict  of  t/ie  jury  ie  manifestly  against  the  weight 
of  the  evlience.  Tie  sviience  ahovsrs,  that  the  appellant  con- 
ducted a  saloon,  in  tl:s  sity  of  Rock  Island.  In  connection  -Tlth 
this  saloon,  he  occupied  a  room  above  it,  in  'vhich  tr.ere  was  a 
bed,  a  desk,  also  some  xhxix  tables  anl  other  furniture,  incluilng 
some  which  had  bsen  stored  there  by  a  man  namel  MoBrldet,  The 
appellant,  on  September  15,  1810,  when  about  to  leave  town 
for  a  short  tl.-ne,  left  bis  saloon,  and  'che  room  above  it,  in 
charge  of  hio  bartender;  ani  before  leaving,  placed  in  the 
dravvers  of  the  tables  upstairs,  $465,  in  -noney,  of  various  kinds 
ani  ienoml nations.  This  T.oney  in  th?  drawers  was  also  left  in 
charge  c"  ^:.e  bartender,  who  on  September  17th.  wert  to  this 
room  "to  make  change*  ani  found  the  mo'^y  was  still  there  in 
the  drawers,  and  undisturbed.  A  few  hours  later,  however,  on 
the  same  iay^  the  appellee,  who  was  a  constable,  served  a 
search  warrant  on  the  bartender;  ani  '•bey  went  upstairs  to 
the  room  over  -he  saloon,  in  which  the  money  had  be*;n  placed, 
and  appellee  took  possession  of  some  of  the  furniture  in  theroom. 
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unior  h.s  'wari-ant,  as  ;anibling  paraphennalia;   ..lao  took  into 
^i5  posBeasion,  the  money  'vhich  was  In  the  drawers j  'rhioh  ha 
testi-Tied  arrountei  to  ^he  sum  of  ^405.03;   ao  f:*;  evi  l^noe 
clearly  e  tabliahes  the  fact,  that  the  appellee  possesaei  himself 
of  at  least  C405.03  cf  this  money,  which  appellant  had  placed 
in  the  drawers  of  f.e  tables.  Although  he  iii  not  claim 
the  ffloney  as  his  ovm,  or  any  right  to  the  same,  he  refused 
to  return  it  to  the  ap;e". l&nt,  giving  as  a  reason,  that  he 
di  i  not  know  to  v;hoiri  it  belonged;  and  rri?:ntioned  the  fact,  that 
MoErii©  also  claimed  the  money. 

It  may  be  s^^id  in  refsrance  to  this  defense  int:5rpoeei  by 
appellee,  that,  if  MoBride  hai  male  any  Isral  claim  for  th"  money 
an  1  thfl  appellee  was  really  in  loubt  aa  to  which  oT  these  parties 
owned  the  money,  the  proper  course  Tor  him  to  pursue,  under  these 
oircaT.stanoes,  was  to  file  a  bill  of  int'^rpleader,  whereby  he 
ooul  I   have  relieved  himself  from  t-iC  le.Tal  consequ'rnoes  cf  paying 
It  to  the  wrong  claiir.antj  or  if  he  was  satisfied,  that  MoB^ide 
was  the  r-^al  o-mer,  and  wanted  to  as^uiie  the  burden  of  ^roving 
it,  he  could  have  callei  MoEriie  as  a  witness,  to  show  the  fact 
of  MoBrides  cvnership*  Nothing;  of  this  kind,  however,,  was  ione. 
There  is  no  proof  in  the  record,  which  in  any  way  ten  is  to  3how 
that  appellant's  ownership  of  the  money  was  questionable,  fmder 
these  ciroumstanoes,  it  is  apparent  that  the  verdict  sfor  appellee 
is  clearly  and  manifestly  against  th"  weight  of  the  svilcnoe; 
and  the  case  shoul  i  therefore  be  submitted  to  another  ;jury. 
The  juigment  is  reversed  anl  the  cause  rr-;manded, 
R-^versel  i.ni  remanded* 
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STATE   OF  ILLINOIS,    ]  ,, 

SECOND  DISTRICT.  (  '''^'        I,  CHRISTOPHER  G.  DuPFY,    Clerk  of  the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oifice. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Cour-t,  at  Ottawa,  this    

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — _— _ 


Clerk  of  the  Appellate  Court. 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


0  5  I.A.I  5j 


Begun  and  held  at  Ottawa,  on  Tuesday,  thef fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  ni^e  hundred  and  seventeen, 
within  and  -for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice. 
Hon.  DORRANCE  DIBELL,  Justice, 
Hon.  JOHN  M.  NIEHAUS,  Ji/stice. 
CHRISTOPHER  C.  DUFFY,  C^erk. 
E.  M.  DAVIS,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APR  19^917       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gsn.  No.  6358. 

Term  of  Wagbolia,  appcllabt 

V8  Appeal  from  Co.  Ct.  Putncm. 

Mark  Kays,  appellee.  % 

Carnes,  J* 

This  13  a  suit  begun  before  a  justice  of  the  peace  in  -^he  name 
of  '■.he   town  of  Magbolia  on  the  compl::^int  of  Amoa  E.   Wilson  against 
Mark  Kaya,  the  appelle",  under  the  provisions  of  sectiona  151  ani 
155  of  the  Roada  and  Bridges  act  of  1913  (Lawa  of  1913,  pp.  573, 
575.)    to  r3C0V3r  the  p^snalty  there  oroviied  for  oba'-ructing  a 
"public  road."      Wileon,  as  required  by  said  section  155,  gave 
bond  for  costs  "as  is  provided  for  in  case  cf  a  non-reaidgnt.* 
There  was  a  judgment  for  the  defendant  in  tbe  juatior;  court. 
On  appeal  in  the  county  court  there  \ma  n  ver  'ict  of  not  guilty  and 
a  judgment  "That  the  plaintiff  take  nothing  by  this  auit,  and 
that  the  defendants  go  hence  without  dayf "   and  against  Amos 
B,  Wilson  in  favor  of  the   iefendant  for  costs  of  suit.  ?Jilson 
prosecutes  this  appeal  mainly  on  the  ground  that  under  the 
facta  of  the  case  appellee  waa  guilty  of  obstructing  a  "public 
road".  He  also  suggests  that  the  court  erred  in  -entering  a 
judgment  against  him  for  costs  in i  awarding  execution  thereon. 

The  case  waa  before  ua  at  a  former  term  when  we  dismissed 

the  appeal  beci-uae  there  was  no  final  judgment  ^111.  App. 

It  has  since  proceeded  to  juigment  in  the  court  below.  }£xxy 
Many  errors  are  assigned  and  argued  that  need  not  be  disouaaed 
if  ':".ie  record  with  all  the  evidence  admitted  and  excluded,  taken 
together,  does  not  permit  a  judgment  against  appellee. 

The  charge  is  that  appellee  obstructed  a  "public  rc:id". 
If  he  did  not  obstruct  a  public  road  he  could  not  beco-re  liable 
in  this  action  .vhatever  private  rights  of  '^Tilson  or  others  he 
may  have  invaded.  The  facta  are  that  Wilson,  the  complainant 
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In  1903  s.ni  prior  thereto  o^Amei  a  tract  o-  land  north  of  but 
not  a-ljoining  an  east  ani  west  highway*  One  rreana  of  aoceas 
to  this  land,  from  sail  highway  was  over  ^he  lani  of  John  A.  Kays, 
now  deoe^'sed  (  tie  ancestor  of  appellee)  or  the  landa  of  Crispin 
Woods,  which  adjoined  Kaya*  lands.  A  petition  was  presented  to 
the  highway  corcmiasionera  in  January,  1903,   for  a  public  private 
road  of  *he  wiith  of  twenty  five  fcst  to  be  Ir.id  on  Kays'  lands 
adjacent  to  his  and  W  cJs'  line  under  'he  provisions  of  section 
54  of  the  Roads  and  Brilges  aot  then  in  force  (Kurd's  Stats.  1903 
p.  1596)  identical ,  ao  far  as  the  questions  here  involved,  with 
J.  A  A,  Ann«  St-ts.  Vol.  5.  pgf.  9B60«  That  stu^tute  requires 
the  commissioner a  to  proceed  in  case  of  petitions  "or  roads  for 
private  and  public  uae  in  accordance  with  section  78  of  the 
following,  sections,   (J«  &  A,  9837)  providing  the  proceedure 
inpetitiona  'or  public  roads.  Section  89  (J,  &  A,  9838)  requires 
them  to  'ix  'h3  ^ime  when  and  the  place  wh-re  they  will  meet 
to  examine  the  route  of  such  road  ani  to  hear  rsaaona  :^or  or 
against  the  laying  out  of  the  same,  and  *o  ^^^e  notice  of  such 
meeting.   Section  80  (j.  &  A.  9839)  directs  that  the  comraissionere 
at  that  meeting  ieoide  ani  publicly  a  nounoe  whether  thsy  will 
grant  or  refuse  the  prayer  of  the  petition,  an J  enter  upon  or 
annex  to  the  petition  a  brief  memorandum  of  such  decision 
to  be  aignsJ  by  the  commissioners  ani  filed  within  five  lays  in 
the  o'fice  of  "-he  listriot  clerk. 

It  appears  from  the  commissioners*  record  that  they  gave 
notice  of  a  rr-stlng  and  at  such  tr'seting  the  following  was  entered 
on  their  records: 

"Page  109-110, 
"Special  meeting  cf  Commissioners  of  Highways,  January  15,  1903. 
■State  cf  Illinois,  County  of  Putnam,  Town  of  Magnolia* 
"     A  special  iresting  of  the  Cormissioners  of  Highways 
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was  held  en  the  fiftaenth  lay  of  January  1903  at  MoHabb 
Illinois  in  the  MoNabb  Broa.  Hardware  store  at  1  o'clock  P?  M, 
Present,  the  follo.ving  Corrimi%Qion''.rat  Ma»on  Tilson,  Eenj  ♦  Law 
and  C,  ^.  Awkland* 
"     At  which  ;neeting  the  following  prooeeiinga  were  had: 

"In  regard  to  private  public  road  b«5t-.'.">on  Kaya  and  Woods  (Petition 
on  rile)  Granted  by  coTr:tni83ionera  nlth  no  further  expfinae  to 
To^mships  hersaftor. 

"Benj •  Law. 

»  n.  S,  Edlingfi-^ld,  Town  CI  rk. 

The  trial  court  excluded  this  rsocrd  above  quoted  on  the  ground 
that  it  wi-a  not  a  compliance  with  the  statutory  r^'quir'STrenta 
and  waa  not  evilenoe  that  the  highway  oorr.wiBsionera  had  granted 
the  prayer  of  the  petition.  Nothing  else  wac  sv^r  done  by  the 
township  au^-horitiea  in  recognition  of  a  public  highway  at  that 
place.  The  petitioner  on  .h';  t  ial  in  the  court  below  offered 
evidence   that  he  -j-nl   John  A  Kays  wers  present  at  the  time 
o"  this  meeting  of  the  co^nmiasionera  and  ajrreed  between  them- 
selves that  petitioner  should  fence  a  atrip  o"  Kay's  land  and 
adjoining  Woods*  land  ar,d  put  it  in  shape  for  travel,   an  1 
that  Kays  should  .nahe  no  charge  for  the  landj  that  this 
agr'^orrent  waa  acted  upon  and  a  lane  fsnoed  out  by  V'ilaon 
on  Kays  land  through  which  h?  could  drive  ""rora  '■he  public 
highwayto  his,  Wilson* a  prsraisea.   The  way  waa  net  used  by 
the  general  public  to  any  considerable  extent,  but  waa  simply 
a  useful  passageway  for  ^iiison  and  to  some  extent  for  Kaya.  It 
never  had  'he  appearance  of  a  "public  road*  and  has  hrsn  a 
part  of  the  time  closed  at  both  ends  by  gates.  Wilson  testifying 
on  the  trial  in  the  oou  ty  court  said  this  road  waa  opened  up  "or 
ay  private  use  and  for  the  private  use  of  Mr.  Kays,   It  conati- 


.fcnjelafwA   .!*   .0     tn^ 


edsnoc.  -i '•   oc       '  ;  ^^niiiO    (•111  00 


-»«>         -ft      ♦THrl-^Ti 


.od  aqixIeawoT 

•    *    o   »   •   •* 


.V"    iO   1.1* oT    ,4.^    X   ,^1,*- 
'.rMOi  no  L9tou9  nvod':  ---      »- 

erf;?    ^tf  •noi-    -fve    ajBW  9»I»  :^nirf?oM      .ccJ:*!-  .  :    ^ 


,oW  sniniw^.-- 


oil  .  Laal  a\J30i  no 

4.  .■    1.;,' 
*I   *Bxc^  T-'   ■*^"'-'  :js  floa: I"  —'    \:jov/esi5B«jBq  luleai/  « 

'■*   qx;  torrt.v   *^v,.  i.^eo"r      ''*   '  i*»  *"Si-  IjBlTfi   dn'^t  ^o 


tutes  a  privuta  lane  on  "-he  east  aide  of  Mra«  Kays'  la,nd. 

Appellee  obatruotei  thia  land  or  passage  way  ani  ^vould  bs 
liable  in  thia  action  if  it  was  a  public  road.  Tlie  substantial 
question  preasnted  uni  argued  here  is  whether  it  -vaa  a  public 
road* 

We  are  of  the  opinion  that  there  is  nothing  in  the  record 
of  the  highway  oorrimiasionera  warranting  the  conclusion  that  this 
atrip  of  land  was  laid  out  by  them  as  a  public  private  road. 
Even  if  the  raoori  exoluled  by  the  court  was  competent  as 
tending  to  show  a  laying  out  of  ths  road  under  the  provisicna 
of  the  statute,  it  fiiiled  to  corriply  with  the  technical  re- 
quirsrr.enjjB  of  the  statute,  r;ni  if  those  require.Tents  could 
be  iiaregaried  thG  roorJ.  entry  me-^na   nothing  more  than  that 
the  commisslonera  concluded  that  ?7ilson  and  K:;yB  ooulilo  whfit 
they  pleaaed  •A'ith  Kaya  strip  of  land  and  t'-;e  public  authoritiea 
would  assume  no  expenae  or  responsibility  in  tie  matter* 

It  is  argued  that  the  agreement  between  John  A,  Kays 
and  Wilson  amounted  to  a  ieiication  of  this  strip  of  land  by 
Kays  to  public  use,   therefore  there  was  a  public  road  established 
by  dedication*  This  cannot  be  because  there  was  no  aco-iptance  by 
the  public  authorities.  A  t^ay  cannot  become  a  public  road  by  de- 
dication of  tlie  owner  without  soa.sthing  said  or  ione  by  way  of 
aoceptanoe  by  the  public  authorities. 

The  question  arising  on  the  juigment  against  Wilson  for 
oosta  is  little  argued  by  either  party.  Aopellant  Wilson  says 
he  knows  he  is  bound  by  the  boni  'cr  coats  ani  ioes  not  issire 
to  ahirk  his  responsibility,  but  hs  calla  our  atteiition  to 
section  38  of  our  Coo'-s  aot  (  J.  &  A,  Ann.  Stats.  ?gf.  3743.) 
which  provides  the  niethod  of  collecting  from  a  party  entering 
himself  as  security  for  oosta  by  a  fe^  bill  ani  lew  thereunder,  an 
oitea  Whitehurat  v  Coleen,  53  111*  347,  holding  that  statute 
constitutional,  A  pel  lee  citea  an  a-bstraot  of  an  opinion  in 
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Town  of  Canteen  v  Ueber,  158  111.  Arp,  405,  in  which  the  court 
la  sail  to   have  :,eldj  "A  judgment  against  a,  town  fcr  costs  le 
improper  in  u   aui '  by  it  to  recover  u  penalty  for  the  obstruction 
of  a  public  highway,  ani  Helmuth  v  Bell,  150  111,  363  in  support 
of  a  suggestion  that  that  part  of  the  judgment  may  be  treated  aa 
surplAsaage.  Tiiero  n.ay  b"?  enough  in  this  question  to  merit 
an  extended  invsstif-ation  by  counsel  and  serious  consideration 
by  the  cotirt  if  it  was  of  any  consiierable  importance  in  this 
case,  but  counsel  huve  not  ao  treated  it  in  their  briefs  and 
arguments, '    Appellant  in  the  .vhole  proceeding  ajsxmed  that  he 
was  the  actual  plaintiff,  using  the  name  of  the  Town  of  Magnolia 
as  nominal  plaintiff.  He  obtained  leave  of  the  court  to  prosecute 
the  suit  in  that  manner.  The  appeal  bond  filed  by  him  is  drafted 
on  that   theory.  Aether  he  ia  right  or  wrong  in  that  view  we 
do  not  determine.  In  our  opinion  '-he  judgment  in  bar  in  favor 
of  appellee  was  right.  Tiie  a;pellant  Wilson  is  clearly  liable 
under  his  cost  bond  for  the  payment  of  "-he  costs.   In  "-he  con- 
dition 01  the  record  and  tlie  briefs  and  argu^^ents  filed  here 
we  ought  not  to  subject  the  parties  to  more  trouble  and  expense 
by  remanding  the  cause  for  a  iiTferent  juigment  as  to  the  costs. 
The  ju,lgment  is  affirmed  at  the  coat  of  Amos  B.  TTllgon. 

Affirmedt 
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STATE   OF  ILLINOIS,    [_ 

SECOND  DISTRICT.  (  ^^"        I,  CHRISTOPHER  0.   DuFFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this       

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

'( 
Beg-un  and  held  at  Ottawa,  on  Tuesday!  the  fourth  day  of  April, 

in  the  year  of  our  Lord  one  thousann  nine  hundred  and  seventeen, 

withiti  and  for  the  Second  Districft  of  the  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES,  I|residing  Justice, 

Hon.  DORRANCE  DIBELL,  jlistice. 

Hon.  JOHN  M.  NIEHAUS,  justice, 

CHRISTOPHER  C.  DUFFY,  (|lerk. 

E.  M.  DAVIS,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

'■'■.     i 

,  _,  ^    ,„„         the  op'ltiion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


■  Pa        j  I'i'i 
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Gen.  No.  6331. 
Clarenoe  Splller,  et  al. 
appellees. 
V8  Appeal  from  Grundy* 

Charles  6.  Fnslgn  et  al 
Charles  B,  Ensign,  appellant. 

Carnes,  J, 

This  is  an  appeal  unier  Section  133  of  our  Practice 
Aot  from  an  interlccu'ory  or  ler  ov-rruling  a  motion  to  iissolve 
an  injunction. 

Th5  appellees,  Clarence  Spiller  ani  Laura  Spiller,  filed 
their  bill  in  th'?  circuit  court  oi"  Gruniy  County  December  34 
1915,  againet  the  appellant,  Charles  B,  8|aiiisz  Tngifen,  making 
the  First  National  Bank  cf  Gc.riner,  and  T7,  G.  Howell,  oo- iefendants 
praying  for  the  surrenier  „ni  cancellation  o*"  %   note  of  appellees 
for  CSO.OO  f.en  in  the  possession  of  -^aid  bank  where  it  had  been 
sent  by  the   a  psllan-^.  for   collrction,  ani  :^or  an  injunc'ion 
restraining  the  bank  from  parting  with  t'.c  possession  of  th-  note 
during  the  pendency  of  th?  suit.  It  is  state!  in  *he  bill  in 
language   that  would  "oe  understood  by  a  lay: an,  but  partly 
inferenti-Ally,  ani  not  r[ood   pleading,  that  the  complainants 
were  farmers  in  Grur.iy  County;  t'.iat  'he  ]ef en  iant  Y!»   G.  Howell 
a  stranger  to  them,  appeared  c-t  their  r-sileno?  purporting  to 
be  a  specialiist  in  diagnosing  an  1  curinr  diseases,  and  per- 
suaded them  that  each  had  a  aerioua  rr^alady,  which  he  offerei  to 
cure  for  a  consideration  incluiing  "rhe  note  in  question,  which 
note,   hc'.vever,   he  agreed  to  retnnn  to  the  makers  if  a  cure 
was  not  effected  or  if  they  wer*  llaaatisfied;  that  th*y  ma ^e 
ani  delivo  ad  the  note  to  Howell;  that  the  medicines  were  worthlesi 
and  they,  being  diseatisf ied,  complied  vdth  the  prescribed 
conditions  u:  1  iemandei  +he  return  of  the  note,  wh  o  h  der-and 
as  net  oomplied  -.ithj  that  attached  to  the  note  was  a  power  of 
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attorney  unier  whi 3h  a  julgment  coull  be  entered  against 
the  makers  in  any  cour.ty  in  this  .-jtatej  that  this  tranaaotion 
was  part  of  a  general  fraudulent  business  of  the  same  nature 
coniuoted  by  Hovfell;  that  appellant  knew  the  ger-ral  nature  of 
Howell's  buainese  ind  knew,   or  oug'rjt  to  have  knc^m,  that 
this  note  wao  obtained  by  fri'.ulul'^nt  means;  that  he  had  before 
engaged  in  ouch  transactions  acting  as  an  alleged  innocent 
purchaser  oT  oorr.meroial  paper  fraudulently  obtained  by  Howel  1 
ani  other  quaok  ioctora  cf  hi  a  class j  that  he  had  taVen  an 
aseignifrient  oT  the  note  in  question  charged  with  knowledge  of 
its  fraudulent  character,  and  therefore  ohoul i  not,  in  equity 
be  permitted  to  collect  it,  and  that  if  he  were  permitted  to 
get  possession  of  the  note  he  woul I  cause  it  to  be  entered  up 
in  3on-e  remote  part  of  the  State  and  thereby  cause  appellees 
much  trouble  and  expense. 

A  temporary  injunotioniasued  vithout  notice.   Su'-mona  issued 
to  the  sheriff  of  Cook  County,  was  served  on  appellant  February 
36,  1916,  and  r3!urned  aa  to  Ho.vell  not  found.   The  bank  was 
duly  served  but  did  not  appear.  Appellant  appeared  and  on  March 
18,  1916,  movod  to  dissplve  the  injunction,  Thich  motion  was 
on  that  day,  on  a  hearing  denied.  He  then,  on  the  same  day 
demurred  to  th-?  bill,   which  iemurrer  the  court  then  overruled 
Appellant  then  obtained  leave  to  answer  the  bill  -.'ithin  t'.ro 
weeks,  and  April  lot.  1916,   filed  hir,  answer  to  all  the  alle- 
gations of  fact  in  the  bill.  A  t'rwards,  April  15,  he  appeared 
and  praye i  an  appeal  to  this  court  from  the  order"dsnying  tfee 
motion  of  this  defendant  to  dissolve  the  injunction  heretofore 
issued  herein,"   which  ^ras  granted.  The  prayer  and  order  for 
an  appeal,  and  the  appeal  bond,  eaoh  expreaaly  limits  the  appeal 
as  above  indicated,  ^e  therefor'^  disregard  that  part  of 
appellant's  assignment  of  errors  and  argument  which  is  directed 
to  the  alleged  error  of  the  court  in  granting  the  injunction. 

It  appears  that  the  only  evidence  offered  on  the  hearing 
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on  thia  motion  to  iiscolve  tV.e  injunction  v.-s  a  pcper  T;n'itlng 
ofxerc  i  by  arpellant  eixtitlel  "Affilavit  ",    Thia  9S«ms  to 
have  been  rsai  to  the   court,  but  a  pe- ra  ^rom  the  reoorl  not 
to  have  b'^en  3v7orn  tot   it  denies  many  of  the  allsojationa 
in  the  bill,   anl  states  t'-^at  the  note  was  purshaeed  before 
due  by  a--pellant  and  that  it  was  p:_at  .iue  at  the  time  the  bill 
was  filed.  The  bill  ia  silent  on  the  question  whether  the  note 
is  or  not  past  due.  Appellant  claims   that  we  must  conaiisr 
t::e  note  past  j.ue  at  the  tirte  of  the  jormiencsment  of  this  action; 
therefore  a  court  -f  equity  v/ould  not  interfere  by  an  injxii'ic- 
tion  because  appellant  couii  not  cut  off  d3f?nsea  by  an  aa- 
aignment  of  the  note,  ani  cites  the  opinion  of  this  court  in 
Vanatta  v  Lindley,  ,98  111.  App.  337,   as  holiinp;  that  in  the 
case  of  a  past  iue  note  a  court  of  equity  will  not  interfere 
to  relieve  the  maker  cf  a  power  of  attorney  attached  thereto 
from  the  consequence  of  being  fraudulently  inluoed  to  sign  the 
same.  That  case  was  heard  on  appeal  in  the.  supreme  court 
(198  1^1.  40)   and  the  jjudgment  cf  this   court  affirmed,  but  the 
supreme  court  in  its  opinion  seetna  to  have  guarded  its  lan~uc.ge 
60  that  the  c-xae  can  hardly  be  relied  on  aa  authority  that  a 
complainant  may  not  he  relieved  in  equity  from  the  effect  of 
a  power  of  attorney  fraudulently  obtained  from  him*   We  do 
not  think  thoae  two  cases  can  be  taken  as  ieciaively  settling 
that  question  in  this  atatso 

The  merits  of  the  case  are  not  paased  on  in  considering  the 
propriety  of  granting  or  iiseolving  a  preliminary  injunction. 
(Beech  on  Injunctions,  Sec.  110;  High  on  Injunctions,  Sec.  13; 
Young  v  Fed,  Union  Surety  Co.  183  111.  App.  278.)   An  important 
inquiry  ia  the  rolative  inconvenience  to  be  caused  t'.ie  parties 
if  on  final  adjuiication  it  appears  that  the  cou-"t  should  not 
have  rr^ade  the  order.   (Russell  v  Farley,  105  U.  S.  433;  City  of 
Newton  v  Levis,  25  C.  C.  A.  161;  23  Cyc.  751.) 
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In  the  present  caae  it  seems  that  appellant  will  be  deprived 
of  no  right  which  a  court  of  equity  ahovdl  undertake  to  G;uard 
if  the  note  ia  impounded  while  he  ia  liti!;:;ating  the  ir^sues  that 
he  hirr.aelf  haa  raised  by  his  answer.  On  '■he  other  hand,  a'^.-p-l- 
leea  might,   against  equity  and  good  oonaolenoe,  be  put  to  1-  aa 
ani  expense  if  appellant  i;a  now  allowed  to  e'st  'ooaaession  of  the 

note*  In  conoidsration  o'  those  facta  we  are  not  incline!  to 

i 

disturb  tlie  order  of  the  chancellor  refusing  to  iiosolve  the 
in;)unction« 

The  question  of  the  tsohnical  aufficlanAy  of  the  bill  is  not 
befor?.  ua,  but  we  suggest  that  it  oouli  and  should  be  awended 
80  that  allegations  of  fact  relied  on  in  its  support  should 
rest  on  clear  avermsnte  and  not  on  inference.  The  order  ia 
affirmedt 

Order  affirmed. 
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STATE   OF  ILLINOIS,    )    ^  .,     ,       <•  .u      ^        n  . 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.   DuFFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  i«  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aflBx  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this      

day  of^ in  the  year  of  our  Lord  one 

thousand  nine  hundi^ed  and --^ 


Clerk  of  the  Appellate  Court. 


y 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  f^rth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nineAundred  and  seventeen, 
within  and  for  the  Second  District  of  /he  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Presi/ing  Justice. 
Hon.  DORRANCE  DIBELL,  Just/ce 
Honi^  JOHN  M.  NIEHAUS,  Jus|ice 
CHRISTOPHER  C.  DUFFY,  Clfrk 
E.  M.iDAVIS,  Sheriff. 


\ 


BE  IT  REMEMBERED,  th'^.t  afte/wards,  to-wit:  on 

APR  1  9  1917       tlft  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following,  to-wit: 


^  !r  "  1^ 


Gen.  ilo.  6L>49,  g.  ilo.     .... 

if 

Gus  Carlson, 

Appellee, 
-vs-  Ap.)eal  frOi-  Ki\ac, 

Cliicago  Groat  .iestem 

Railroad  Co^-pany, 

Appellant. 


Carneji,  J. 

Gus  Oerlnon,  tliC  appellee,  was  in  the  eLiploy  of  Chicago 
Great    .'cstem  Railroad  Cojapany,  the  appellant,  as  a  section  -wnd, 
Pi)ellant  was  engaged  in  and  a  ;  jellee  was  employed  "ly  it  in  inter- 
state coiiimerce.      He  Ixad  worked  for  tie  co..pany  lb    a  section  lianc 
for  -everal  years.       On  t  e  eleventh  of  i'ovei^er,  1914,  he    was 
working  with  'is  "partner"  or  fellow  worbiian,  Shipiiian,  extracting 
spikes  fro  J.  ties  by  .  eatis  of  ;m  instrament  ki.own    s  a  cl.w  hrr, 
crooket)  iietaliic  bar, the  shorter  end  toriidnating  in  a  two  pronged 
claw,  w  ich  was  inserted  U'.'er  the  Vead  of  the   s  ike,  and  after 
prosier  hold  was  obtained  a,;  ell.ee  -.vould  ,aes5  down  upon  the  ion^;, 
ariQ  of  the  lever,  using  thr.  angle  or   'heel"  as  a  fuloruiu,  ;:ud 
extract  the  spike.       In  soloe  cases  it  was  .ore  difficult  tkn 
others  to  obtain  ..  pro ;;er  hoL'  upon  the    ead  of  the  spike  because 
BOje  of  t  e  ties  were  inade  of    arder  .  cod  than  others,  or  wer 
in  a  bet.er  st  te  of    reservation,  and  wi  ere  a  h.  rd  woo^    tie  war 
in  a  good  state  of    ^reservation  Shipi.^dfi    ould  'it  the     "heel" 
of  the  ckw  bar  with  .  xuaul  to     g  ist  in  driving  it  in.     Appeli 
was  accustOi.jed  to  an        fsuniliar  with  ti  is  kmd  of  work,       iie  f,nd 
Shipmpn  had  often  done  it,  and  t'  eir    miforii  cuatou  vas  for      p- 
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pellee-  to  use  tlie  clar  "baw  and  Shipiuan  the  liajQimer.     Qa  tliis  day 

they  had  reached  a  bridge  on  wliich  t'ley  were  so  operating,  and  as 

ap  ellee  was  pressing  down  on  the  claw  bar  to  raise  the  spike  the 

bar  nlipped  and  he  lost  liis  balance  and  fell  froin  the  bridge ,  a 

distance  of  about  eleven  feet^  and  was  injured.       He  brought  this 

action  to  recover  for  t'at  injury,  alleging  in  his  declaration  tliat 

he 
v/hile/was  in  the  net  of  pulJing  a  spike,  and  in  t.e  exercise     of 

ordinary  care  for  ids  own    afety.  Ids  fellow  servant     co-operating 

with  him  in  the  work  of  jmlling  said  spike,  carelessly,  wrongfully 

and  negligently,     nd  wit  out  warning,  struck  the  end  (heel)  of     t  e 

cL  w  bar  with  a  haiianer  causing  the    lead  of  t  e  spike  to  suddenly 

break  off,  mid  by  reason  thereof  lie,   (appellee)  was  precipitated  fro 

the  bridge  and  received  injuries.   There  was  a  jury  tri:l.   'pgel- 

land  a.   the  close  of  appellee's  evidence  ...oved     for  a  directed 

verdict,  which  the  court  denied.       The  defendant  introduce      no 

evidence.       There  was  a  judgiaont  on  a  verdict  for  $5000,  iroxu  which 

this  appeal  is  prosecute li. 

A.pjellec,  as  a  witness,  furnished  the  only  eviden^.e  of  how 
the   accident  happened.       Shipiiun  was  not  called  by  either     arty. 
It  clearly  ap  ears  that  t[\e  work  of  pulling  spikes  in  that  manner 
had  been  done  by  appellee  and  ShipLuin  i»iany  tidies  before;     tkt 
they  were  not  directed  by  any  superior  as  to  the  iiunner  of  aoing 
it  at  the  tL.c   in  question,  but  were  following  cm  established  cus- 
tdim  between  them  of  appellee's    using  the  bar,  attempting  to  in- 
sert the  cltiws  under  the  jiead  of  the  spike.       In  some  cases  that 
was  easily  done,  probably  without  the  oid  of  the  hammer.       In  ot  lers 
it  iidght  take  one  or  more  blowr.  of  the  h<!ii.jiier  to  get  the  cl;i?r 
properly  under  the     ead  of  tie  spike.       It  was  t'.e  unifori^i  practice 
for  Shipiu  n  to  stand  with  ;ds  hajrmier  watching    api)ellec  in     the 
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operation,  and  strike  the  "heel"  of  the  claw  bcr  when  and     s 
often  as  he  (s^dpj  en)  thought  necessary*       /ppellee  did  not  direct 
him  when  to  strike.       Of  course,  if  the  clnws  slipped  or  the  head 
of  the  spike  caiae  off  vi^iile  av^ellee  v/as  presning  down  on    the 
lever,  it  tended  to  tlirow  hini  out  of  balance.       Tliis  lAQlit    have 
h  poened  at  any  plave  other  then  on  a  bridge  without  naich  risk    of 
injury,  and  probably  uid  often  Vapnen  in  the  course  of  such  work. 
Appellee  in  his  direct  testiiiiony  states  in  rather  uncertain  teri..s 
thatfiter  t'le  claw  w.  s  properly  underHEatii    the  head  of  the  spike, > 
while  he  was  pressing  down  on  the  lever,  yhipi.ian  struck  the     'heel" 
of  the  bar,  tlius    knocking  off  the     ea;    of  the  spike  ani    causin^i 
the  bar  to  slip.       hut  on  'is  cross  e>aiiiination  he  ...rJces  it    very 
clear  that  rll  he  really  knows  obout  the  situation  is  that     the 
bar  slip:  edj       thiit  he  rocs  not  know  w'let  ler  the  head  of  the    pike 
caiue  off  or  not;  but  that  lie  was  pres  ing  down  on  the  icvor  at     a 
time  when  Shipiimn  was  hitting  the  "heel"  and  the  bar  rdip  )e     and 
he  lost  I  is  balaoce. 

A  reversal  is  ashed  juain  y  on  the  ground  that  the  uncon- 
tradicted evidence  does  not  support   ;;he  verdict. 

The  federal  statute  oint  be  c  _lie  •     btaley  v  i.C.E.E.Co., 
268  ill.  356.       The  case  was  tried  by  the   plaintiff  on  the  theory 
t  at  t- e  doctrine  of  asnucicd  risk  a  plies.       It  is  not     claiiued* 
that  any  violation  of  a  feeral  statute  enacted  for  tie  safety 
of  Oiployees  contributed  to  the   injury;  therefore,  to   cieieire  of 
assuiaeci  »iok  is  not  excluded.  id,p.067^  and  this  is  not  a    Cjise 
where  t};e  i^.  ster  is  to  be  Jeld  an  insurer  of  the  s  fety  of  tlie 
servant  while  in     is  eiiployiaent  in  iiiterst;jte  cOiii.uQrce.       it  is 
argued  t';at  ;  p  eliec     id  not  i  ssuiae  the  risk  of  the  negli^en-.-e 
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of  his  fellow  servant,  Shipiaan.       Asr-Ui^ing  that     to  be     the   1,  w, 
appellant  was  not  liable  if  it  la  not  af  =  iriiiatively  shown     thoit 
Ship-i^an  was  guilty  of  negligence  wiiich  was  the     roxLiiate     ause 
of  the   injury.         e  do  not  thinly  t^  e  evidence  S;  ows  tliat     e  was. 
TVere  are  ..^joj  si:ailar  conditions  v/' ere  tivo  ^^en  are  wor.dng  to- 
gether, liahle   to  accidents  occurring  v;hile  each  party     is  ex- 
ercising the  c:-re  of  an  ordinarily  prudent  nun  siLiilarly  situated. 
Risk  cf  accident  end  injury  atten  s  xuany  if  not     est,  iuec'^.anical 
operations.       We  think  un  er  the  evidence   in  this  record  the   injury 
here  coiiiplcined  of  was  a  result  of  such  an  accident.       Apoellee 
argues  t'at   it  was  a  fair  question  for  a  jury.       IVe  concl  de  the 
trial  court  did  not  err  in  subultting  the  (Question  to  ti.e  jury» 
He  could  not  direct  a  verdict  for  the   defendant  on  the  ground 
that  the  evidence     would  not  sustain  a  verdict  for  tie  plaintiff. 
Bat  on  the  Liotion  for  y  ne^N  trial  that  qu  stion  v/as  before   '.iu 
for  dcdsion,     vA  v/e  are  of  the  opinion  that  t  ere  was  error     in 
refusing  that  Liotion,  rnd  for  that  re  son  the  judgment  iiaist  be 
reverr,ed. 

There  was  so^ae  concision  in  the  pliaijtiff'n  t  sti.ony 
as  to  wliat  did  kp  en.  /is  we  have  before  said,  ShipLum  v/as  not 
called  as  ;    witness  by  eith.r     arty.; 


The  ixiajority  of  tie  court  are  of  t  e  opinion  that  the 
cause  should  joe  rci^anded.       We  find  no  substantial  error     in 
instructions  to   the    jury.       The  court  instructed  theiii,   ,:t     the 
instance  of  tie   Aaintiff  what  was  charged  in  t  e  declaration, 
without  sayin^;,  that  t^^ose  charges  were     enieo.    by  t  e  defendant. 
If  that  iflight,  as  Ej^ellant  sugg.  sts,    mislead,    the  trouble  can 
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"be  obviated  by  the     eiCndantls  offering  an  instruction  to  tiit 
effect. 

Reversed  and  Eemanded. 
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STATE   OF  ILLINOIS,    (_ 

SECOND  DISTRICT.  i  ''^"        I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this        

day  of '. in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  ;the  fourth  day  of  April, 

in  the  year  of  our  Lord  one  thousand  4ine  hundred  and  seventeen, 

Within  and  for  the  Second  District  pf    the  State  of  Illinois: 

i 
I 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice, 

Hon.  DORRANCE  DIBELL,  Jus} ice. 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clfrk 

E.  M.  DAVIS,  Sheriff 
* 
I 
1 - 


BE  IT  REMEMBERED,  that  af^rwards,  to-wit:  on 

f^pp  1  Q  1917  \   theybpinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  "g^rfd  Court,  in  the  words  and  figures 
following,  to-wit:' 


Gen.  No.  6364.  Ag.  No.  65. 

ttlary  Sabol,  " 

."p  <jelj.ee , 
-vs-  Appeal  IrOn.  ,7111. 

Joseph  G.  deintz,  John  J. 
ellnitz,  and  Joliet  Trust 
5:  Savings  Bank,  a  Corpor  tion, 

Ap. ,6  Hants. 
Games,  J. 

i'ppellee,  ..rtj  Sabol,    'pril  23,  191u,     filed  her  hill  in 
equity  in  the  circuit  court  of  V.'ill  county  to  subject  t.Uc   premises 
of  the  appellants,  Joseph  G.  iieintz  and  Jolin  J.   ..'ellnitz,  to 
the  payment,  as  provided  in  section  10  of  our  Dramshop  act  (  J  !-;  A 
pgjj.  4610)   of  a  judgi^tent  of  $800.0.>   ,which  she  obtainei,  in     said 
court  September  18,  1913,  under  section  9,  of  said  act,  against 
Robert  L^clllin,  a  saloonkeeper,  in  a  suit  at  law  in  whicl.     she 
filed  :  er  declaration  October  9,  1911,  and  sui-uxions  issued  October 
12,  1911,  averring  in  her  hill  that  the  premises  occupiec.    by 
LksLlillin  at  the  time  he  sold  the   intoxicating  liquors  complained 
of  in  said  law  rrait,  were  the  property  of  iieintz  and  u'ellnitz,  by 
them  knowingly  permitted  to  be  used  by  i.icLiillin  for  the  sale  of 
such  liquors,  with  other  appropriate  aver^^ients  as  to  said  salexoi 
suit  .  nd  judgpient,  aiid  non-paynient     of  the  sa^uO  by  .„c..illin,to  hrin^ 
the  case  within  the   provisions  of  said  section  10.     it  .ip.-eared  thai 
the  Joliet  Trust  &  Savings  Bank  w  s  the  holder  of  ^i  trust     deed 
upon  said  premises,  securing  a  note  lor  ^1500  payable  on  its 
face  to  t  e  ordv;r  of  iieintz     nd  ,»eilnditz,  ana  by  them  enoorsed.     Tlie 
bank  was  made  a  co-defendant  in  the  hill, and  it  is  a  .u^itted  here  tb. 
said  trust  tleeo  was  a  valid  lien  on  t.  e   prei,.ises  for  any  and     all 
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obligations  L4:osed  by  its  ter^.s  superior  to  the  rights  of  the 
coiiiplainant  under  her  judgi..ent.   Issues  were  joined,  and  the 
chancellor,  on  proofs  icard,  entered  a  decree  for  the  oo.,;[)iainant 
subjecting  the  property  of  Heintz  and  Wellnits  to  the  payment 
of  the  jidgifient,  subject  to  the  lien  of  the  trust  deed  and  the 
holders  of  the  notes  secured  by  the  a...6  "for  the  payment  of  so 
iiiuch  as  uuij  be  unpaid  thereon,"  ordering  the  fajmxk    preii.ises 
sold  subject  to  the  lien  of  said  trust  deed  "for  the  payment  of  so 
mach  money  as  niay  be  unpaic  on  the  note  secured  thereby*   iieintz 
and  Wellnits  prosecute  tliis  appeal  from  that  decree,  .nd  in 
their  crief  unci  argument  asr.ign  three  grouric.s  for  its  reversal, 
which,  stdEci  in  the  inverse  order  in  w  lich  they  are  there  foriiiulat 
and  presented,  are:- 

Pirst,-  That  a  court  of  chancery  has  no  jurisdiction  of  the 
subject  iiiatter  of  the  suit;  the  rei^uy  at  law, if  any  exists,  is 
coxiiplete  and  adequate;  said  sections  9  and  10  are  enal  statutes; 
it  is  t! e  u  iversal  rule  in  equity  never  to  enforce  a  penalty. 

Second,-  That  this  being  a  proceeding  to  enforce  a  penalty 
the  two  years  statute  of  liiuitations  applies.   The  statute  began 
to  run  at  the  time  cOiuplainant's  cause  of  action  accrueci  .gainst 
tlCi-iillin,  and  this  suit  was  brought  more  than  three  years  iter 
that  right  of  action  accrued. 

Third,-  That  the  decree  not  only  subjects  appellants* 
equity  of  redemption  in  the  premises  to  sale  for  the  :;ayjiient  of 
the  judgment,  but  by  its  terms  in7a;es  the  rights  of  the  trustee 
and  cestui  que  trust  under  said  trust  deed,  because  it  only 
saves  to  them  the  right  to  enforce  the  payiiient  of  the  note  secured 
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by  the  tru  t  deeo.,  leaving  Ifhem  without  remeiiy  as  to  imy  lien 
provided  in  tlie  trust  deed  in  case  the  trustee  should  be  coiiipelled 
to  pay  taxes,  assessiiients,  iiiechanios'  liens  ani  insurfince,  and 
expenses  of  foreclosure,  including  solicitors  fee,  ^.li  of  wiiich 
are  provide  for  in  said  trust  deec. 

Jipi.e Hants'  counsel  have  ably  argued  their  firp.t  propositi 
citing  liiany  authorities  in  its  support,  which  would  require  an 
extended  exai/dnation  and  discussion  but  for  the  iact  that  the 
supreiae  court  in  Vail  v  Allen,  244  III,  456,  and  Garrity  v  Siger, 
272  ill#  127  has  very  thoroughly  discusse  every  (iuestion  bearing 
on  that  contention,  and  decided  that  the  lien  provided  by  section 
10  is  pro,)erly  enforced  in  a  court  of  chancery.   It  will  serve 
BO  gooe  purpose  to  here  repeat  or  paraphrase  what  is  there  said^ 
Those  '  ecisions  are  controlling  on  the  question  of  the  court's 
jurisdiction,  and  if  appellants'  counsel  are  right  in  their  positi 
that  "it  is  the  univers:  1  rule  in  equity  never  to  enforce  a  penalt 
and  they  support  that  position  with  .uch  authority-  then  it  would 
seem  t(h  follow  that  this  proceeding  is  not  to  be  taken  as  one  to 
enforce  a  penalty. 

The  second  position  rests  entirely  on  the  first  that  thi 
a  suit  for  a  statutory  penalty  and  therefore  governed  by  section  L 
of  our  Limitations  act  {  J  5:  A  pgh«  7209  )  which  provides  that 
actions  for  a  statutory  penalty  "shall  be  coiiMenced  within  two 
years  next  after  the  cause  of  action  accrued."   There  is  no  groi 
for  contention  that  a  cause  of  action  accrued  against  appellants* 
property  under  section  10  until  the  judgment  was  obtained  in  the 
cojLi..on  1- w  suit.   The  claiiu  is  that  beca^-se  a  cause  of  action  a  t 
law  accrued  under  section  9  against  a-:)pellants  as  individuals  v/hen 
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the  intoxicating  liquor  was  sold  by  their  tenant,  tlierefore,  t;.is  c£ 
of  aotion  in  equity  ixiust  be  held  to  have  accrued  then.   T'ds  positi 
cannot  be  i.^aintairied.   The  action  at  law  against  the  owner  of 
premises  aithorizeo  by  section  9  is  so.ue thing  other  and  ifferent 
from  the  clancery  action  against  the  premises  under  section  l^u   Ir 
the  foriuer  action  appellants  could,  on  proper  pleadings  and  proof,  t 
mate  individually  liable  for  the  act  complained  of,  all  of  their  pre 
perty  could  have  been  subjected  to  the  payL^ent  of  the  judgL.ent.   I 
the  latter  action  only  the  premises  where  the  liquor  was  sold  can  be 
so  subjected,   Uou  sel  sug:;ests  t'.at  it  aiuounts  to  the  asuae   thing, 
but  that  does  not  necessarily  follow.   Such  pre^dses  may  not  he  woi 
the  full  aLiOunt  of  the  judgment.   The  principles  underlying  the 
distinction  between  actions  ui  der  sections  9  and  10  respectively 
are  so  fully  discussed  in  the  two  supreme  court  cases  before 
mentioned  that  we  need  not  further  cojrment  upon  them.   To  hold 
that  the  statute  of  limitations  begins  to  run  ^against  the  injured 
party  in  an  action  uader  section  9  before  judgnent  in  that  action, 
v;ould  ...ean  that  Ids  cn-ase   of  action  under  section  10  accrued  before 
he  had  any  right  to  begin  it,  and  m  the  ordinary  course  of  legal 
proceedings  in  t  is  state  it  would  often  happen  that  the  aggrieved 
party  could  not  aia  obtain  a  judgiient  under  section  .)  within  two  yea: 
after  his  right  of  action  accrued • 

'p  eliee  a  swers  ap.ellants'  third  position  by  saying  that 
t  ere  is  no  question  taat  the  decree  ougj  t  to  have  jjrovided  only 
for  the  sale  of  the  equity  of  re  emption  of  ap  e  Hants  in  the  :remir- 
ses,  and  slould  have  left  the  premises  subject  to  the  lien  of  the 
trust  deed  for  the  enforcei..ent  of  all  he  rights  ^jad  privileges 
therein  granted,  and  that  the  decree  is  capable  of  that  meaning. 
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and  that  it  was  by  inadvertence  th:.t  it  seeais  cai)a"bLe  of  the  other 
construction.   We  do  not  think  the  ;  ecree  adiuits  of  ;  ny  inir 
construction  that  does  not  reclude  tlie  trustee's  recovery  of 
various  iteiiis  before  i.^entionec' ,  orovided  fof  in  the  instruiuent; 
therefore,  we  hoi  apppellants's  third  position  well  taken. 

This  disposes  of  ape- Hants'  contention  here  as  their  coun- 
sel foriiflilate  it  in  points  presented  for  our  decision.  T  ere     is 
some  discussion  in  their  brief  of  the  question  whether  t  e  proof 
showed  that  .lo.'illin  was  selling  intoxicating  liquor  in  appellant* 
pre.iiises  at  the  tii.e  in  question,  and  there  is  so  e  contradiction 
and  confusion  in  the  evidence  touching  that  question.   .appellee 
does  not  discuss  it  because  he  says  it  is  not  included  in  the 
points  presented  by  appellants.   V.'e  have  exaiiined  tlie  evidence  and 
conclude  th 't  it  warranted  the  finding  by  the  chancellor  that  the 
sales  in  question  were  luade  by  chlllin  in  a  -je Hants'  prei..ises, 
which  they  then  knowingly  perjiiitted  hiia  to  use  an^  occupy  for  the 
sale  of  intoxicating  liquor.   The  chancellor  tried  t.'O  case  on 
t'  e  theory  that  it  was  necessary  for  the  coitplainant  to  prove 
that  fact,  but  that  the  facts  of  sales  of  liquors  by  i,iChillin 
and  consequent  damages  to  couplainont  were  fully  adjudicated  in 
the  coi^iiuon  law  suit,  and  could  not  be  controverted  in  t'  is  s.  it, 
which  is  in  accordance  with  the  settled  law  of  t. is  state, 

Tlie  error  which  we  have  discussed  under  ap,.ellants'  third 
pciit,  as  above  nuLibered,  is  one  that  affects  not  only  the  bank  and 
the  holder  of  the  note  secured  by  the  trust  deed,  but  also  the 
appellants.   They  are  individually  liable  on  the  note  and  have 
a  right  to  have  all  the  obligations  assui-ied  by  them  u^^der  said 
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trust  deed  satisfied  out  of  the  property  in  question,  regarc leso 
of  ap  ellee's  riglts  under  her  jud^erit  and  decree  jKherein.       if 
in  case  of  a  foreclosure  of  the  trust  deed  the-y  should,  because  of 
the  provisions  of  tiis  decree,  be  compelLed  to  pay  the  solicitors 
fee,  or  imy  other  itoiri  there     rovi  led,  it  would  affect  them    as 
injuriously  as  if  the  cecree  had  erroneously  provide     that  only  r 
percent.ge  of  the  indebtedness  evidenced  by  the  note  should  be     .. 

The  decree  is  affiriiied  except  as  to  said  provisions  .  :j     |t( 
the  trust  deed,  and  in  that  respec;t  reversed  and  remanded,  with 
directions  to  so  .  odify  the  decree  i  s     to  provide  for    selling 
under  the  execution,  subject  to  the  lien  of  s  id  trust  deed,    and 
to  the    payment  of  all  suius  secured  or  provided  for  therein. 

Affiroied  in  part,  reversed  in   ^art,  and    rej..anded    with    I 
directions. 
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STATE   OF  ILLINOIS,    |  ,, 

SECOND  DISTRICT.  l"  '^^'        I,  CHRISTOPHER  C.  DuFFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoino-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  ni^e  hundred  and  seventeen, 
within  and  for  the  Second  District  off  the  State  of  Illinois: 

i 

Present--The  Hon/  DUANE  J.  CARNES,  Pres|ding-  Justice. 
Hon.  bORRANCE  DIBELL,  Justfce. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOE^HER  C.  DUFFY,  Clefk 
E.  M.  DA^IS,  Sheriff. 


BE  IT  REMEMBERED,  that  \if t er/ards ,  to-wit:  on 
.,-,r    .   -ir^.i-v         the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


T;.r 


jhje  L-jiLl:. 


aoMAaaoa  .noH 


Gen.  Ko«  ^  3  ^  7 


:•  ilo,  37. 


Osoar  L;i«  Kless, 

)pelie   ,     ' 

-V£S- 

Block  5;  Kuhl  Co., 

Arj  el  ant. 


Oscar      .  Kiess,,  t'le  apoellce,  sue    Blocks  ^lil  Co.,  tlie 
appellijat,  operating  a  dep£irt-.o  t  store  in  Peoria,  on  a  contract 
lor  GOii:/aissions  i'or  selling  victrolaa  in  Uie  year  1915,  and  ii^id 
verdict  and  judguient  for    $311.66.       The  defendant  appeals. 

It  ap  cars  \7it  out  c.inpute  t  at  in  January,  191j,  a./pelicc 
entered  into  an  oral  contract  V7itli  a  j  ollant,  repreGentec  by 
Clinton  G.  ?'ain,  the    ead  of  its  furniture  depart.ient,  and 
Theodore  Kull,  its  presicenf:,  to  work  for  it,  celling  victroL..f.:,ior 
$35.00  a  week,  p::yabie  weekly,  and  a  co;:iiaission  of  Zi-  'ger  cent, 
due  anu  pay  Lie  at  tLe  end  of  appelitint^s  fiscal  y  ar,  r/iuch  w  g  the 
calendar  year;     that  a  ,i;ellee  wor^sed  until  Ifece.  ler,-  4,  1914,     nd 
then,  of  his  own  ^uotion,  and  colely  because  he  was  oiiered    a 
better  position  elsewhere,  quit;     that  co. ./uiss  tons  on  his  saien  in 
1913,  if  allowed,  ar    correctly  repre:;ented  i<.  the     erdict.         The 
controversy    arises  over   the  teri..s  of  the  contract  as  to  t  e  th.e 
for  which  ..p  ellee  enga  ed  to  so  work,  and  wi.cthtr  his  ri  ,1 1  to 
co.misrrions  depended  upon  his  wor  inf^  ior  .•  ti.ue  SjX;cified. 
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Thare  is  conflict  of  eviilenoe  aa  to  what  was  said  im  ttail  regard. 
'J!he  only    *artieB  who  heard  the  coBversation  const itu ting  the 
contract  ngr    seem  to  be  appellee  and  appellant's  said  representa- 
tives, i.ain  and  l&ilil.       '^ppellee  had>  under  an  oral  contract,  been 
In  the  saiiiO  business  for  appellant  since  July,  1914,  aljout  six 
iiiOntha  before  the  contract  here  in  quc^stion  was  liiade^  at  the  saius 
\?eekly  salary,  and  a  co^iiission  of  4  per  cent,  p  .yable  at  ti  e  end 
of    he  calendar  year      That  contract  was  made  with  ap  el  arit*s 
saiiiS  re]3resentatives.        ppcllee  testified  tuat  neither  that  con- 
tract, nor  the  one  here  in  question  contained  any  stipulation    s 
to  the  tiiifi  he  s;;ould  rCiiXiin  in  appelliint's  e  .ploy,  or  luking  lis 
coiiimission    dependent  on  his  statying  any  specified  time*        iain 
testified  t'sat  -fter  sevcrak  conversptions  with  Kiess  in  tlie  3Uiii,..er 
of  1914,  he  asked  him,  Kiess,  to  n-ake  a  proposition  covering  tho 
tiiUB  up  to  January,  191o;     that  be  iijade  a  proposition  of  $35.00 
a  wsek,  and  4  per  cent,  on  personal  sales  for    he  b.dance  of  1914; 
that    hat  was  the  foni.  of  the  contract  that  i^l,  t  le     resident, 
was  willing  to  Mike  for  the  lalance  of  the  six  i^iotths,  to  be  re- 
adjusted at  the  beginning  of  the  following  year;     that  he,    ain, 
told  Kiess  in  the  pre linil nary  trlk,  that  all  i^ppellant's  contracts 
were  niade  on  a  yearly  basis    and  settlSiiient  for  coi/'.;.iS3ions  wat 
iaade  in  the  January  following  the  close  of  the  preceding  year,  and 
that  he  inust  live  up  to     is  contract  anu  stay  there  the  jrear;     the 
he  took  Kiess  to  i&iiil  and  told  Mhl  that  Kiess  had  agreed  to  enter 
into  a  contrj^ct  up  to  Jan  ary  first,  1915,  cmd  was  to  receive    a 
■alary  of  v35.00  a  week,  and  4  per  cent  oo.u;:.isfiions,  p  yabie  at  tb 
end  of  that  tiiae,  provided  ie  stayed  ivuth  appellant  and  compile .■ 
with  the  r  les  of  tie  store,  arid  Kahl  oonfirujed  thrifc  agreeiuent; 
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tliat  iCiess  v/ork  to  Januurv,  19Lj»     Tine  cOiiiiisdon  was  paid  then, 
at  which  tiae  he,    sin,  kal  several  conversations  Trith  Kiess  wit 
regard  to  the  1915  contract,  pad  took  Kiess  to  Kuiil's  office  .  nd 
Iftihl  told  him  le  wo;  Id  enter  iri-o  t  g  contract  with  i  im  for  the 
y    r  1915  at  $35»00  per  week,  and  El  per  cent,  ooi^imissions  on  his 
personal  ;;ales,  to  be   v)aid  in  January,  1916,  if  he  renuined  with 
lanft  ani    filed  out  ids  contract  for  the  year,  tmd  explained  to  hi 
that  all  contracts  ipade  by  a.jpellant  with  euiployees  were  na  e  on  a 
hagis  of  one  year,  and    r,  Kiess   agreed  to  it;  tb;.t  he,  Jain,  ex- 
pressly told  iCiess  if  l.e  left  within  the  year  he  would  forfeit 
his  cojiL-issionsj  th::t  in  the  lati-er    art  of  Noveler,  191^,  Kiess 
came  to  hiiru  ..^ain,  and  caid  he  had  im.  offer  froiii  a  Toledo  firx^i,  ..n 
that  lie  -prohifbiy  v;ould  leave,  but  t  ;^t  le  wo  Id  try  every  v/ay 
he  could  to  stay  until  the   cIobg  of  t\e   fiscal  year,  January  fi^'-nt 
1916,  and  later    he  ca.^ie  vM  slsowed  hixu  :.  telegr  u  which  was  very 
im-erative  that  if  he  .vante  •.  th.     osition  Le  iioi  t  report  there  on 
Monday  laorning;   tliat  he     aid  to  Kiess,  now  if  you  leave  as  ;  t  this 
time,  you  realize  tliat  jov  are  violating  your  contract  v/ith  us, 
and  you  are  forfeiting  your  co..  issions.  "    And  Kiess  ansi'.ered- 
I  can»t  help  it,  t  is  is  such  a  wonuerful  opportunity  tluit  I  ".ill 
hc;ve  to  go;"     t'lat  they    ad  several  conversations  of  that  kind,  an 
Kiess  said  he  regretted  having  to  leave  and  iaving  to  break      is 
contract,  but  t  at  he  had  an  op,  ortunity  of  a  lifetime,  and  we  v/ou 
thinlc  30  if  vie  were  in  his  ?5lace;     t  at  the    resiuei  t,  fiihl,  told 
t  e  witness  to  notify  Kiess  that     e  v/as  breaking  lis  contract, nnd 
he  did  so,  and  Kiess  said    e  felt  it  ".'as   the  op;)ortubity  of  /is 
lifetLje  and  that  lis  would  be  doin^^^^     iiuself  a  great  injustice  if  n 
did  not  accept  it.       l&ihl,  the  presiaent,  ti -^tifie     t  at  .ain 
broug'  t  Kiest"  to  him  in  the  nuut.er  of  1914- ,anu  they  discur,net    t  e 
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matter  of  the  contra  t  and  [-eneral  situation,  end  he,  fiihl,  said- 
"w8  would  e  ploy  him  at  the  rate  of  $36«  per  week,  and  4  per  cent. 
cOiumissioa,  and  I  stated  at  that  time  that  the  coi.:.  ission  was  frou. 
that  time     to  lecember  Slst  of  tliat  year$"   Lliat  he  iuade  a  strong 
point  to  i.. press  Kiess,  as  he  was  in  the  hahit  of  doing  with  Itler 
employees  on  the  coiiijuiasion  basis,  that  it  v/ould  be  of  benefit  for 
them  to  reiuain  and  get  t]-e  coii»niisr>ions;  that    Jie  coiik-issions  were 
paid  only  on  con<  ition  they  remained  the  required  time;  tliat     the 
preliminarlesfor  the  new  oontract  were  aiade  by    r.    .'.ain,  but  the 
final  conversation  took  plaoe  in  the  preai(toit*s  office  in  January 
1915,  and  the  substance     was  "that  we  ejuployed  i.tr*  Xiess  for  one 
year  on  condition  that  he  re^iiain  with  us  one  year  for  $35*  per  w«e 
and  the  ooii^  ission  to  be     aid  i;im  at  te  end  of  the  year*"    Walter 
Overbach,  manager  of  appellant*s  general  business  office,  testifit 
that  iriien  a  ^^lle     left  the  store  Jtece^/oer  4,  1915,  he  had    a 
conversation  with  him.     He,  ICiess,  explained  that  iie  was  leaving 
and  had  a(i3.arg«  aooount,  and  asked  if  he  could  have  a  little  ex- 
tention  of  time  on  that;  that  he  would  settle  it  within    thirty  or 
sixty  days,  and  witness  answered  that  he  would  be  glad  to    grant 
him  that  extension;     that  the  nubject  of  his  leaving  the  store     ^a 
up,  witness  knowing  it  was  an  unusually  busy  time  of  the  year,  and 
Kiess  explained  to  him  that  he  liad  a  very  wonderful  opportunity, 
and  said  he  was  sure  that  v.itnesn  would  do  the  sajue  thing  under  tb 
s&^  circumstances;     t' at    hey  discus  ed  the  matter  of  his  comi^ 
sions,  and  vitness  told  Kiess  his  contract  for  commiF-sions  would 
not  expire  until     tiie  first  of  Jam^ary,  and  he  v/oulcl  lose    his  cam- 
misniona,  and  Kiess  ansvvereO-  "I  know  I  will,  but  it  in  such  a 
won  erful  opportunity,  so  i::uch  better  than  this, that  I     ill  eventui 
ly  make  up  for  those  conimissions."        ppellee  went  on  the  stand  in 
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rebuttal  and    cnie     in  uetnil  every  sta  eiueiit  of  appellant »s  tliree 
./itnes^'es  indicating  tliat  h.e  \iasi  eiiiploye-d  u  der  e  it  er  contract  for 
tiiiic  certain,  or  tliat  his  ri{;ht  to  cOiiL-dssions  depended  xipou  his 
working  for  any  specif iec    tLuC. 

This  left  a  question  of  fact  for  t'  e  j  ry  w  eth  r  LiC  con- 
tract was  an  ap^^ollec  testified,  or  as  ap  ellant'n  two  re  re;enta- 

tives     testified.         poel  ee^o  tt  stiiiiony  was  entirely  uncorroborated 

ly 
nd  t^at  of  Gpvellant's  tvro  witnesses  strong/corroborated  by  the 

witness,  Overbach.       The  court  di    not  err  in  not  directing'  a  ver- 
dict for  appellc'^nt  ,  because /could  not  do  so  without  weighing  con- 
flicting eviden  e,  w  ich  tie  law  i;oes  not    ;eri.iit;     but  on  niotion 
for  n  new  trial  he  .vAs  require     to  consider  that  q  est  ion,    :.nd 
if  the  verdict  was,  in  his  opinion,  u.<.Jiifestly  ...gtiinst  the  weight 
of  the  evidence  h    should  have  granted  the  laotion.       He  '.ad,  at  t^^e 
instimcG  of    l^intiff,  properly  instructed  the  jury  if  t  ey  believed 
from  the  evidence   t'rat    he     laintiff  ,T/as  to  receive  a  certain  uoiu- 
mission  upon  sales  liiade  by  hiiu,  payable  at  the  end  of  the  defenuait' 
fiscal  year,  and  no  time  was  fixed  by  the  teras  of  said  agreement 
t'lat  tl'ie    iilaintifi  was  to  re. .  in  in  the  employiiient  of  the  ^e fen  .ant 
in  order  to  entitle  hiiii  to  receive  said  co..j..issions,  then  the  fact 
t' at  the     laintiff    quit  before  t  e  expirati :n    f  the    y^ar  did  not 
of  itself  bar  him  frou  recovering  coiiiiiiissions./  nd  at   the  instance 
of  t  e  defendant  if  tlie  contract  was  to  continue  for  .■  perio('  of 
one  year,  then,  before  the  pi  intiff  could  recover  he  Must  show 
by  the    .Tepofnc  erancc     of  tiie  evid  nee  that  he  fully  perfor  ed  t"e 
contract  inade  for  the  full  teria  for  which  he  was  hired;   that  if 
he  did  not    erforiii  the  contract  as  he  agreed,  and  for  the  lull 
terra  thereof,  then  lie  could  not  recover. 
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We  do  not  think  unoer  these  instructions  the  jury  could 
re.soniibly  find  for  the     iaintiff.     it  is  true    ■.  at  t]:e  pcKy 
rruiiiber  of  witness  does  not  ^^I  ne  control,  .':nd  t  at   .i  e  verdict  of 
jury  sanctioned  by  the  trial  court,   Mhould  not  be  disturbed  on 
review  unless  luaniiestly  against    .e  v/eiglit  of  t  e  evidence^  but 
to  sustain  a  finding  for  the     Iaintiff  it  i/iust  be  assuiued  that 
his  testijiiony  was  more  credible,  weighed  iuore,  thrJi  that  of  t  e 
three  witnesses  for  the  dcfenaant.       PI  intiff,  cs  a  witness, 
co-^es  in  dir  ot  coaflict  with  each  of  those   three  witnesses.     He 
certainly  hcd  as  oich  interest  in  tie  event  of  t'lC   suit  as  did  ei1 
one  of  them.       ',e  think  it  entirely  unreasonable  that  his  testi,;.o] 
should  be  allowed  to  outweigh  that  of  t  e  t  .ree  coiabined.       We 
conclude  that  fne  judgment  cannot  be    ,.er.,.itted  to  stand;     that 
the  verdict  is  so  iuanifestly    gainst  the  weight  of  t'..e  evidence 
that  any  verdict  for  the    Irintiff  on  th;:  t  evidence  should  be  set 
aside.       We  see  no  inuication  that  anoth  r  trial  woil'    res  It 
in  different  evidence;   therefore,  it  is  useless  to  remcind  tJie  cau 

IJaiinsel  k^.ve  called  our  ;-ttention  to  ..any  authorities  con- 
struing contracts  wiisre   it  is  ■  eld  t  ere  is  no  specification  of 
time  of  eiuployment.       These  aut  orities  v/ould  reijuire  attention, 
if  we  were  just  if  ie.    in  corisi'  c-ring  t  e  contr:  ct  cs  claiiaei:  hj 
appellee.       Y/e  think  it  too  clear  for  argument  or  discussion  that 
if  the  contract  was  as  claiiued  by  appellant  there  was  a  time  name 
and  a  condition  specific (,     nd  that  appellee,  as  t  e  court  instru 
0'    the  jury,  was  bou  d  to  perform  the  contract  on  his  part  as     a 
condition  precedent  to  his  rig^  t     9t  recovery. 

Reversed. 
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Pinding  of  JFacts:- 

We  saD|  find  .lie  contract  in  question  required 
appellee  to  remain  in  appellant's  ewploy  until  "^eceiiibGr 
31,  1915,  as  a  condition  precedent  to  his  riglit  of  recovery 
and  that  appellee  old  not  so  re. .ain. 
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STATE   OF  ILLINOIS,    I    ^  ^  ..,     ,       ^  .u      v        n  f. 

SECOND  DISTRICT.  \  I,  CHRISTOPHER  C.  DuFFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  

(Jay  of -in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATl  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  trfe  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  rJ.ne  hundred  and  seventeen, 
within  and  for  the  Second  District/of  the  State  of  Illinois; 

Present--The  Hon.  DUANE  J.  CARNES ,  Presiding-  Justice. 
Hon.  DORRANCE  DIBELL,  Jastice. 


Hon.  JOHN  M.  NIEHAUS , /Jus t ice . 
CHRISTOPHER  C.  DUFFy/  Clerk. 


E.  M.  f\AVIS,  Sherif^t 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APR  ]  9  1917       ^^*  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No,  6o87.  .g.  Ho.  4!3I. 


George  E.  ..lairn, 

Complainant  ^nd  >ppellant. 


-vs-  Origin  I  Bill. 

Appeal  froia  Ty'hitesi  e, 


Aiaos  B.  j'.hrens^ 

efen'ant  t.nd    p^^ellee. 


.4iaos  B,     hrens, 

Coiiiplainant  and    ppell^^nt, 
-vs- 

Cross-Bili, 
George  E.   ..knn. 
Stenino"    eparwent  Store, 
George  U.   I.iann,  and  Id.;; 
Kreicer, 

Defendants  and  Appellees, 

Games,  J, 

George  E,  i.knn  filed    "bill  for  injunction  gainst  wos 
B.  Ahrens.  Ahrens  .nswerec  :ma  filed  r  cross  bill  for  n  in- 
junction ^g;-inst  "ann  nd  others.   Issues  were  joined,  .nd  the 
cause  submitted  to  t  ;e  luaster  in  chancery  to  re  ;*ort  t  e  evidence 
without  his  findings  there  on,  which  he  diu.,  .  nd  t  e  court,  on  . 
hearing,  dis^aissed  both  the  hill  and  the  cros?  bill  for  want  of 
equity.   The  conplain  nt  nd  cross-conipluin-nt  have  each  appeal- 
ed upon  tlie  saiiiO  record. 

The  hrens  department  store  was  an  Illinois  cor;  oration, 
organized  in  October,  1906,  with  an  aut; orized  capit  1  stock  of 
$25,000.  (  250  shares  p.,r  v  lue  $100  each)  Noveiiiber  18,1913, 
only  210  shares  (  $21,000)  was  outst  nding,  and  that  all  ntooj  in 
the  name  of  ilmos  B.  Ahrens  except  .  few  shares  which  he  controllet 
It  did  an  annual  business  of  ibout  ^90,000.   On  that  day  Ahrens 
entered  into  ,   written   gree  ..ent  with  George  E.  ;,laiin  to 
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sell  Mm  within  five  days  seventy  shares  of  the  capit  1  stock  for 
$700.-,  which   ■Rim  .greed  to    :ay,     nd     Lso  represented  that  "e 
was  a  skilled  and  oOiapetent  dry  goods  lii^n  and     would  take  active 
maiiageiuent  of  the  dry  goous  departraent  in  said  store,     -:^nc 
devote    .11  his  time  thereto.         It  was  stipul  ted  in  the  writing 
th  t  sach  p-rty  should  dr^.w  530, C  jper  week  as  saLry,  and  th;.t 
Llann  should  have  an  option  and  privilege  of  purchasing  pjdl  .-( di- 
tion:l  nui.her  of  shares  of  the  cap  it.. 1  stock  at  $100,  per     share 
to  .,.  ke  hiiii    .  holding  equ  1  to     hrens;       lso  provided  that     if 
either    jarty  should  wivSh  to  sell  :  ny  of  his  sk  res  the  other  party 
::jiould  first  he  given  an  option     to     buy  the  sai^.e  and  that  if 
Mann  should  be   dissatisfied  and  wish  to  sell  his  hoi  ings  <  nd 
with,  raw  from  the  business  at  the  en     of  three  years    "hrens  should 
buy  his  stock,  paying  par  v  lue,  together     with  six     per  cent, 
interest  on  the  amount  invested  by  ;iann  from    the  time     of 
such  investuent.       Tiic  stock  w.  s  transferred  cudi   .lann  p.  id  for  it 

nu  entered  upon  his  duties  in  the  store  in    accordance  with  t  is 
agreement.         ugust  6,  1914,  more  than  eight  months     ..fter     the 
first  tr  nsaction,  j,.ann,  who  h  d  been  engaged  in  t  le  store  all 
the  intervening  time,  entered  into  another  written  contr. ct  with 

hrens  to  purchase  the  regaining  one  hundred  forty  shares     of  the 
stock  for  $14,000,  $1000,  c,.;Sh  upon  delivery  of  t  :e  stock,     and 
$13,000  in    eferred  payments  of  .,2600,  each,  on  or  before  one, two, 
tliree,  four  <-ind  five  ye.rs  after  d.  te  respectively,  evidenced    by 
five   ..romissory  noten,  each  bearing  intereat  at  the     rate     of  five 
per  cent,   from  date.       It  w.s  stipulated  in  the  cjontr  ,ct  that 
JSLim  inten..e.   to  ..nd  might  p.  y  $50.00  or  more  upon     the  one  of 
said  notes,  which  siiall  mature  first,  upon  every  Llonday  morning 
there,  fuer.       Mann  paid  t'le  $1000,     ni   mi  de  a  number  of    wee!dy 
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payments  until  in  February,  1915,  about  six  ...ontlis  after  this 
L.st  urchase  he  h  d  paid  in  II  C2400,  on  his  second  purchase 
of  stock*   eantiiiic,  he  rocured   ch  nge  of  the  mae   of  the 
corporation  to  Sterling  e).rt...e\t  Store,  an  on  October  20,  1914, 
he  transfer  ed  one  sh.  re  of  stock  to  his  son,  George  L'^nn,  Jr,,, 
and  another  share  to  I  :  Kreider,  the  bookkeeper. 

t  the  tLac  of  the  socon'  sale  of  stock  one  _  sset  of 
the  corporation  w.  s  a  book  account  against  'hrens  for  vl3,919«45. 
He  kept  purchasing  at  the  store  after  his  last  sale  of  stock  .  nd 
contracted  a  further  indebtednes;-  there  of  v5o0,20.   The  lia- 
bilities .  t  the  ate  of  the  1  st  sale  of  stock  v;ere  ..n  in  ebted- 
ness  to  a  local  banlr  of  ,11,500,  anc  sever::.!  debts  i'or  iuercb..n- 
dise  aggregating  about  51516,500,  making  a  tot..l  indebtedness  of 
about  $28 ,000.    iann  see^  s  to  h  ve  t.  ken  hrens*  word  s  to 
the  indebtedness^  nd  Ihrens  told  him  tKt  there  was  ..  note  of 
$11,000  to  the  b  nk,  and  four  or  five  thousand  doll  rs  j..erch  n(.:ise 
.ccounts.   The  re,  1  debt  WcS  .^12,000  more  than  "hrens  represent- 
ed it  to  be.   ;;.arch  4th  to  .'larch  1st,  1915,  Jann  employed 
Baker,  an  i^ccountant,  to  udit  the  books  of  the  corporation,  .  nd 
in  that  way  learned  the  ai..ount  of  its  li.bilities. 

Tlie  corporation  brought  suit  in  issuiiipsit  ag'ainst  hrens 
Llarch  :j,  1915,  on  its  aacount  ..gainst  him  up  to  thut  date,  and 
the  next  day  ..iann,  -,s  complain. nt,  filed  a  sworn  bill  in  chancery 
against  Ahrens  in  the  saj.^e  court,  to  which  he  :.ttached  as  exhibits 
the  two  written  contracts  before  jL.entioned,  and  alleged  that  he 
did  not  Icnow  of  the  li  bilities  of  the  corporation  exce  .t  as  'hren 
stated  until  he  received  the  re..ort  of  t'-e  account.. nt  so  employe; 
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by  iiiu;     that  he  k.d     ot  access  to  t  le  oorpor.tion  books,  before 
his  seconc.  -purchase  .  nd  relied  on  Ahrena*     statements,  which  wtre 
untrue,  .:nd  r/iade  by  Ahrens       ior  the  purpose  of  deceiving  .nd  de- 
frauding hiiii,  and  he  w;:.s  thereby  deceived  ..nd  defrauuecl,and  prayed 
that  Ahrens    be  enjoined  frOiu  collecting  the  notes     in  his  h  nds 
evidencing  p.yiuents  to  be  ^.tcue  under  the  second  xmrcbuse  of  stock, 
and  tilt  the  notes  be     elivered  up    nd  canceled, v/ithout  offering  to 
return  to     lirens  the  stock  so  purck  sed.         hrens     nsweretl  this  bil 
denying  its     llegitions  of  frau  ulent  acts  on  his  part, and  f:verring 
that  he  n^ade  no  represent.tion  as  to   the  corporate  indebtedness  ex- 
cept at  the  tiiiie  of  the  first  purchase  of  stock  by  aann,  and  that 
Mann  h  d    .ccess  to  the  books  .nd  .  ccounts  of  t  e  cor  oration    nd     t 
the  tijae  of  the  second  purch.se  Imew,  or  ought  to  h  ve  known,     s 
iflttch  about  it  as  he  cia,         hrens     then  filed  a  cross  bill  in  v/iiich 
he  averred  th>..t  after  t'le  written  contr.  ct  evidencing  the  second 
purcliase  by  i.lann  was  executed,  and  .  t  the  time  when  he  w.:s  receivin, 
the  iiioneyand  notes  frOiii    'aim  in  p.  yiuent  for  the  reix.ining  stock, 
he  said  to  .ann,  in  substance,  th  t  he  tlien  owed  the  corporation 
nothing,  and  the  corporation  owed  hiiii  nothing,   .nd  that    lann  assent- 
ed.      In  other  words,  th  t  the  con;  ideration  for  the     urch.se  of 
the  refining  two-tliirds  of  the  stock  wr.s  not  only  the  cash    and 
notes  recited     t  length  in  the  written  contract,  but  also     the 
release  by  the  corporation  of  Ahrens'  debt  of  ,  L.  ,919.45.       His    . 
counsel  say  th  t     ann,  ^s  an  individu.  1,  could  execute  a  valid 
release  of  t iis  corpor  te  uobt  bec:use  at  that  tiiue  he   o^vne  ;       II 
the  stock  of  the  cor  ■or... t ion. 

The  evidence  reported  by  the  in  ster  showed  that  L!ann  iv.s 
an  experienced  merchant,  and  iu-^d  no  acquaintance  with    hrens  until 
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his  first  ;^)urGhasG  of  st>.  ok;  th^t  toth  sales  .  r.d  urchases  of 
stock  were  largely  brought  atout;  ty  Weber,  a  traveling  unm,   who 
was  acquainted  with  both  parties;  th  t  hie  was  not  purporting  to 
act  as  a  broker  in  t-  e  u   tter,  .nd  made  no  ch  rge  for  his  services 
but  thc-t  hrens  p.  id  him  $200  in  the  first  tr.nsaution,  nd  C500 
in  the  second.   There  w  s  no  confidential  relation  existing  be- 
tween the  three  .rties,  or  ny  two  of  them.  At  the  time  of  the 
first  tr  nsaction  l,.ann  did  not  sk  to  see  the  books,  and  between 
that  time  ;:nd  the  second  transaction  he  .  p  erently  could  have  seen 
them  at  any  tiii^e  if  lie   had  wised,  but  he  .id  not  look  t  them 
and  dici  not  .sk  for, or  have  the  combination  of  the  s.-^fe  in  'vhich 
they  were  kept  v/hen  not  in  use.   There  seeus  to  h.  vebeen  ;   set 
of  books  nd  papers  from  which  .n  -ccouat  nt  coul  ascertain  the 
condition  of  the  corporation.    pptrently  the  verage  business 
mc-n,  who  was  not  .  bookkeeper,  coulo  not  K  ve  re  dily  ascertained 
from  an  exajuin.  tion  of  the  books  .nd  p.pcrs,  but  ny  intelligent 
m^-n  could  h.  ve  seen  by  such  examination  that  'hrens'  st.  tement  w;.s 
not  true,  and  that  ordinary  business  pruaence  required  the  service 
of  ;:n  experienced  bookkeeper  to  forinlate  an  intelligent  sta-e.ent 
from  the  books  and  pa  ers.   No  ul  n  of  ordinary  prudence  v/ou.ldhave 
considered  the  purchase  of  t  .e  stock  without  f'0.£  stateiuSnt  imroor 
ing  to  be  ^iicide  frox^i  written  data.   it  seems  likely  tkat   hrens, 
himself,  had  no  accurate  knowledge  of  wfet  the  books  showe  .   The 
evidence  ieaos  to  the  conclusion  that  he  ;.id  loj-ke   the  stateiiient  tc 
Llann  as  to  the  merchandise  indebtedness,  as  civ  rge d  by  /ann;  and 
ABrens  udj.iits  that  he  made  a  mistake  of  $500  in  stating  tlie  bank 
indebtenness.    c  think  th.  t  hrens  dia  knowingly  underst  te  the 
aniount  of  tfie  corporate  indebtedness,  though  very  likely  he  uic' 
not  himself  know  the  exact  cunount.  Bat   we  (o  not  understand 

-0- 


*      4 


Jinf 


^-^4      Q,r-V      rrr\(-v"'4 


r  ..  ,.     ;  J 


how  ..lann,  for  tiiat  reason,  could  be  relieved  by  a  court  of  eq  ity 
froiii  tjie  payment  of  his  notes  given  for  the   last  purckise.       He 
was  still  in  pos  es:  ion  of  the   property,   and  did  not  offer  to  re- 
turn it,  or     sk  that   bhe  contr  ct  be  rescinded.       lie  causeo  the  Hatae 
of  the  corportion  to  be  ch.nged  .iid  disposed  of  two  sh  res  of  his 
holdings  of  stock.       He  cid  not  filed  his  bill     asking     for  such 
relief  until     even  luonths  ;.fter  the  transaction  coinplc  ined  of, and 
all  that  time  he  was  in  ck  rge  of  the  store  and  business, conducting 
it  as  he  saw  fit.       The  Liisre  pre  sent,  t  ion  of    hrens  upon  which  ^:onn 
grounds  his  claim  for  relief  w:/S  about  a  n^^tter  that  he  could  have 
re  dily  ascertained  che  truth  of.       Equity  does  not  penuit  one  to 
shut  his  eyes  to  pL. in  obvicus  facts  and  long  cfterwf.rds     sk  to  be 
relieved  froiu  tlie  n.  tur  1  consequence  of  his  negligence.  party 

cefrauued  in  contr  ct  must,  if  he  wislLes  relief,  disaffirm  at  the 
earliest  practic-l  moment  after  the  discovery  of  the  fraud.    (;.ksick 
V  Gatz^.eyer,  47  111-   /ip^j.  329.)       It  is  his  duty  to  at  once  re;;judiat 
the  contract  and  tender  back  what  he  k:.s  received  under  the  contract 
so  th.-t  the  other  -arty  laay  be  placed  as  nearly    s  possible   in  the 
saiae  position  he  occupied  before   the  contract  was  made.    (Day  v  Port 
Scott  Invest.ent  Co.,  153  111.  293;  Br.dy  v  Cole,  164  111.   116; 
Naugle  V  Yerkes,  137  111.  353;     Greenwood  v  Penn,     136  ill.   146; 
Bavari  n  Brewir;g  Co.,  v  Parr,  r,  163     111.  471;  /..nderson  v  Chicago  Tr 
and  Sav«  Bank  195  111.  341)       He  cainot  speculate  upon  liis  venture 
and  if  it  t  urns  out    jrof itably  affirm  t  e  contract;  or,  after     a 
series  of  experiuents  if  it  turns  out  unjjrof itably,  disaffirm  it. 

After  the  case  was  heard  by  the  court  and  as  he  was  .  bout 
to     nnounce  .is  decision,  July  15,  1916,  .'.ann  entered  ..  motion  to 
emend  his  bill  by  inserting  a  more  detailed  statement  as  to  c  sh 
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that  lii.d  been  p;  id  by  hm  on  tlie  contract  of    ugust  6,  1914,  end  ..i 
offer  to  return  to    hren';,  properly    srdgned  ...nd  enfor:  ed  over  to 
Mm,  all  of  said  one  hundred  forty  shares  of  the  capit.  1  stock  th:?.1 
ware  transferred  to  Jann  under  the  contract  of  August  6,  1914,  and 
;.  sking  for  a  cancell,_  tion  of  th;..t  contract,  and    .verring  tkt  the 
indebtednesc  of  tlie  cor  )or  tion  is  (  at  the  tij^ic  of  the  requested 
ajiiendiuent  )  $1000  more   th  n  existed  on  the  6th  of    ugiist,  1914, 
but  that  the  stock  of    .erch  ndise  ;nd     II  personal  property  owned 
nov/  by  the  corporation  is  of  gre  ter  value  by  more  tkn  ^1000  th:.n 
was  the  stock  of  ii.erchandise  and  ;.ll  personal  property  owned  by  it 
August  6,  1914,  and  the  skres  of   :tock  are  of  gre  ter  pecuniry 
value  thn  they  were  at  tkit  day.       Leave  to  file  tliis  smensmkR 
aiiiendiiient  was  refused, on  which  adtion  of  tiie  court  error  is     ssigi 
ed  and  argued.   The  court  did  not  err  for  several  reasons,  The     pp! 
cation  did  not  excuse  or  atteiapt  to  excuse   the  delay  in  cxff'ering 
the  .....encuiient,  which  was  one  year  and  three  months    :fter  :.:ann  h.d 
^    procured  an  .  ccounting  .nd  actual  knowledge  of  the  corporate   in- 
debtednesn,  over      year  after  Ahrens  had  filed  his    nswer    .nd  cro 
bill,  eight  months  after  the  cause  had  been  referred  to  the  nia.sto 
in  report  the  eviaence,  ,.  nd  over      ^ionth  after  the  case  h  d  been 
heard  .Jid  t.. ken  under  ..  dvisOiuent  by  the  court.       Tlie  pro^josed     a- 
iuendment  tendei-ed  new  .. n;    difierent  issues  froiu  those  that  h  d 
been  tried,  and  were  about  to  be     eter^dnea.       It  was  averred  in 
the     iiiendi/ient  th  t  the  stock  was  now  of  greater  vflue  thc.n  when  i 
w.  s  purch.  se.   by  ,,iaiin,  though  the  corporate  indebtecness  kd  in- 
cre  se.'    in  the  iueantixae.        -n  investig  tion  of  that  c  liegation 
would  have  raised  many  questions  other  th  n  the  corporate  indebt* 
ednes      nd  v  lue  of  the  merch  ndise,     and  le     into     n  extended  i; 
quiry  ...s  to  t  e  re   I  or  .uarket  value  of  the  stock  at  t.-one  dif- 
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ferent  timesi     Iso,  for  re^.sons,  and  on  the   uthority  of  cases 

"before  noted,  .'xmn  could  not  at  tluit  Lte  Li.ay  dis.-ffiriu  the  sale  ar 

recover  back  what  he  hnd  paid.       We  .re  of  the  opinion  tliat  the  go.. 

did  not     rr  in  refusing  leave  to  file  this  auendraent  and  disiiiissin{ 

the  original  hill. 

opinion  that  the 
We     re  also  of  the/court  aid  not  err  in  dis:i.issing    nhrens' 

cross-bill  for  w.  nt  of  equity.       The  Wiiole  tr  nsaction  does  not 
put   'hrens  in  ..    position  to  aoyjeal  to  the  conscience  of  a  uh.ncel- 
lor.       The  $7000.   th  t  he  fitst  received  froiu  Mann,  the  purchase 
price  of  one-third  of  the  cauital  stock  of  the  coroor;  tion,was 
by  Ahrens  imt  into  the  business  and  his  .  ccount  with  t  e  corpor  - 
tion  was  credited  with  that    uu.       The  balance  stiinding    gainst 
hiiu,     s  before  mentioned,     v/;  s  after     deducting     tk,t  $7000* 
He  .-  Iso  took  the  note  of  t -  e  corporation  for  $7000     for  the  saiie 
suiii  of  i..oney,  which  he  j,roduced  .  nd  h  d  cancele     on  t  e     tri  .1 
of  the  Case.     His  counsel  argue  that   that  was  a  piece  of  careless- 
ness; ,  nd  perhaps  it  was.       But  .xmn  was  properly  refi^sed  relief  i: 
equity  largely  on  the  grourxl  of  his  own  negligence  and  carelessnes; 
in  the  .iictter.  .     The  sc..:c  re,  sons  liave  weight  in  considering     the 
question  whether   'hren;;  is  entitled  to  equitable  relief.       But  in- 
dependent of  t.'iat,  his  grouno  for  relief  is  tiiat  .'mm  at  tne  tii.iC 
of  the  secou    purchase  of  stock  -  gxecd  tiii  t  his  debt  to  the  cor  or 
jficn  should  be  canceled,     iie  testifies  on  the  hearing-  th  t  such 
an    {-.reement  was  niade.       ^.lann  debies  it,  and  Y/eber,  who  w.s  with  t 
parties  during  tlieir  negotiations,  says  he  heard  no  such  statement 
They    ut    :]ieir  contract  in  writing-  at  the  tiiue.     .  eber  w..  s  t  king 
:n  active  p,.  rt  in  the  negoti  tions,  c:nd,  considering  the  siiiC  of 
this  iteiu,   it  is  not  credible  that  if  /hrens '  version  is  true   it 
nhould  h^c  esc  ,;ied  insertion  in  thie  writing,  or  the  loiowiedge  of 
'ebor.  "'■''' 
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There  ..re  i.  ny  things  about  tlie  whole  tr  nsration  th  t  seen 
absurd  ;  nd  incredible  in    ny  view  of  the  c:.e;   th.t     hrens  s^iOuld 
have  been  for  sever!  years  oonduoting  so  large  .    busines;    ;nd 
knowing  so  little   .bout  it  u3  he  cl.  Liis  to  have  iaiovm,  or  t'lat 
I'lami,  :.n  experience..  Liercliant,  should  h,  ve  bought  into  it  wit'  out 
any  luore  knowledge  th.;n  he  seeus  to  h-  ve  Ud,  and  been  deceived  in 
jii::tters  th;  t  the  ...ost  oasu>  1  inquiry  would  h^ve  discovered  tie 
truth  of,  seeiiiS  beyond  belief;     but  the  record  discloses  th.  t 
strange  condition  of  facts.         We  are  satisfied  with  t-ue  conclusion 
of  the  cii^ncellor.       The  decree  is  cf.,  ir-cd. 

ffinaed. 
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''^^Loorm^TRic'i'''''  }-•  I,  CHKiSTOPHKK  C.  DuKKV,  Clerk  of  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

•  In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this     

(jj^y  Qf in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


^ 


1  ''^ 


J  0  ' 
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AT  A  TERM  OF  THE  APPELLATE  |COURT , 

Begun  and  held  at  Ottawa,  on  Tuesday,  th/  fourth  day  of  April, 

in  the  year  of  our  Lord  one  thousand  nipe  hundred  and  seventeen, 

within  and  for  the  Second  District  if  the  State  of  Illinois; 

Present--The  Hon\  DUANE  J.  CARNES,  Pr/siding  Justice, 
\  I 

Hon.\DORRANCE  DIBELL,  Ji^tice. 

Hon.  JOHN  M.  NIEHAUS,  Jfestice. 

CHRISTOPHER  C.  DUFFY,  flerk. 

E.  M.  DAVIS,  Sheriff. 


\ 


\    / 

BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

^np  1  f)  igiTr       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  638S. 

Etha  J.  Calhoun,  appellee, 

va  Appeal  fron"  Peoria, 

Central  Illinola  Light  Co. 

appellant  0 
Carres,  J. 

Ethe.  J.  C&lhoun,  the  appellee,  while  engage!  as  janitreas 
in  a  tenement  four  a-artm?.nt  buililng  in  P-^oria  l!aroh  30,  1915. 
was  injured  by  an  exploaiOS  from  a  Ruud  Instantaneous  Automatia 
Water  Heater  then  ths  propsrty  of  the  s-ppellant,  Central  II  litoois 
Light  Company.   She  brought  thia  action  to  recover  for  that  In- 
jury ani  had  a  verdict  ar.i  jjudgment  Tor  |80C.C0.  The  defendant 
proacoutea  this  appeal.   It  ia  no^  argued  ^hat  ther-  was  -^rror 
in  the  inatruoticne  to  the  jury  except  the  r^^fuaal  of  a  pererr.ptory 
instruoticn  '.o  find  for  the  iefeniant,   and  no  v^ry  Tatf'rial 
error  in  the  rulings  on  the    eviience  l3  augQr«sted.   The  main 
question  is  whether  under  any  fair  view  of  *he  testimony 
appellant  could  be  held  negligent  and  aprjsllee  in  th.e  exercise 
of  ordinary  care  at  the  ti'*-.©  in  question.   If  she  was  entitle! 
to  a  verdict  it  It   not  claimed  th.at  the  iair.ag;eB  are  exos^ssi^e* 
The  heater  was  installed  in  th3  basement  of  the  building  ei^^ht 
or  nine  raontha  befor9  tne  acciient  un  ler  some  arrangerrent  between 
acpellant  ar.d  one  Anderson,  mio  '••^en  o^nai  the  building,  that 
it  3houl i  remain  the  property  o"  appellant  until  it  was  paid  for. 
When  in  operation  hot  water  waa  croiuoei  in  any  room  in  "rhe 
builling  by  turning  the  hot  water  fauo^-t  in  that  room.  An  i-rson 
becixme  bankrupt,  ani  one  0'Bri5n  purchaaei  th^e  builiing  early 
in  r.arch.  1915.   Appellant  claimed  the  heater  ;.vS  personal 
property,  which  was  conceded,  bu*:  the  heater  was  left  in  the 
building,   appellant  ieairing  to  sell  it  to  O'Brien.  After  a 
fe\7  days  0*Erien  concluded  it  was  too  .oxp'^nglve  in  its  concump- 
tion  oi:   gas  ^;./.d  bo  Inforrcei  appellant,  anl  r-squested  that  it 
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be  rsmoved.  Appellants  agent  asked  permission  ^o  attach  i   -leter 
so  that  it  Tvouli  rriea.-?\u*e  only  the  gas  concjurr.ei  "by  the  lo*=?ater 
and  undertake  to  lemonstrate  in  that  way  that  w:it£r  coul  i  he 
economioally  'iGated.  O'Brien  consented,  ani  a  special  'rioter  .aa 

^  put  in  by  a:;pQllant«   Tii'?  bui:.  iint?  hai  b'en  occupiei  by  tenants 
up  to  about  the    tixe  O'Brien  bought  it,  but  ra^  ]  •rin'^  that  rr^onth 
or  llarch  vacant  except  ar:;ellee  -r,i  her  family  resided  in  the 

\   baaement  v/here  they  had  besn  since  October  1S14.   Sha  ill 
j£.nitrea6  vrork,  incluiing  looking  afts^  -'hia  ht=;?t8r,  'or  Anieraon 
i>.nl   t^ien  rv'Eiien,  in  comp-nbo.tion  '.ov   h'-.r  r'^nt.  A  fsr  rr.inutss 
before  the  aojiient  a  pointer  ^ni  ocper  hanger  aerjt  -^here  by 
O'Brien  to  ioaorre  vcrk  upstairs,  i9t   a:"pellee  in  "-hs  yari  ani 
sail  he  vvould  need  30:re  hot  water*     She  toll  him  he  could 
^st  it  at  any  hot  ■..•ater  faucet  he  C-ir**  I  to  use,  b.ni  wert  into 
the  basement  ani  lit  the  pilot  light*  That  ligh^  hai  9ometirr.S9 
tlierstofore  euoked  out  '^hen  a  hot  rvater  fr..uc"t  upotaira 
had  quickly  closed.   She  stayed  nearby  to  turn  off  the  K;ag 
if  that  ahoul  i  :.^':ain  happen.  Tae  pointer  vy^nt  updtaira,  ?.nd 
after  the  wat^;r  had  been  running  iron;  one  to  t^o  r^inutes 
there  wae  an  sxplosion;  j.   larcie  quantity  of  soot  was  t'lrown 
out  into  the  basement,  pieces  of  j:  on  wer?  thrown  o^f  from 
the  heater,  j.nd  appellee  was  tli«s  ssr:0J3ly  injured.  Her 
claim  la  that  the  exploaion  v/aa  occasioned  by  th<3  negligence 
of  the  defendant  in  not  cleaning  out  the  chimney,  and  pipe, 
ani  collB,  ani  irips,  and  burners;  that  because  of  accumulation 
of  3oot  therein  the  pilot  liglit  would  net  ic^itf?  th,^  gaa  fl  wing 
up  and  around  it  but  would  only  light  it  when  the  ?^as  fill?.d 
the  drum  and  backed  iown  alraoat  to  the  burners.   A::'P'!llants 
theory  id  that  appellee  lid  not  light  -^"le  pilot  un'il  after 
the  painter  had  opened  the  faucet  ani  thus  turned  on  thf^  j^jas 
and  thersforc-  the  exjilosion  wa.a  caused  by  appelle3's  careless 
act.   It  ia  alao  mx±t   claimed  that  appellant  was  under  nc  iuty 
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to  take  care  of  the  heater  by  r  vjioving  accurrulationi  of  sect; 
that  appellefl  '.vas  familiar  with  ths  maohinary  ar.i  ita  or5r<a,tionx 
ani  knew,  or  ought  to  h.:,ve  known,  o"  ita  lan^'iard.  12    ths  acoiiftnt 
was  oocaaioned  as  appellant  olalir.a,  it  ^as  not  ;7;oi7.ty  or  negligence 
anl  app9llc«  was  not   in  the  exeroiao  of  reas  nabie  oare,  ani 
not  sntitlsl  to  a  julgfrrent.   But  ne   rsuat  aasurrc  that  the  jury 
found  the  aoclisnt  waa  occaEioned,  as  appelloe  olairra,  from  the 
V  acoumulation  of  soot  ani  stoppage  of  vents  designed  to  p«!rmit 
ignition  of  gas  from  the  pilot  light,  and  ther-  was  3uffici?int 
eviiencs  to  support  that  finding  to  forbid  our  reversing  t'-e 
ju  Igrr.ent  on  that  ground. 

Appellant  urges  that  the  transaotion  was  one  of  Isxiixst 
bailment  for  the  mutual  benefit  of  itaelf  i,nd  O'Brien;  and  that 
it  was  trying  to  sell  O'Brien  a  esocni.  hand  article   ani  there 
was  no  impliei  warrc^nty  that  It  v,-aa  fit  fcr  use,  t-ni   no  iuty 
resting  on  arpellant  to  put  it  in  order.  We  think  under  the 
ciroumstanoea  of  this  case  arpellant  was  guilty  cf  negllRsnce 
if  it  knew,  or  ought  to  have  known,  that  the  heater  was,  because 
of  ita  condition,  lit.ble  to  such  an  accident.  It  WcvS  unierta.ing 
to  rfiake  a  sale  to  0*Brlen  ani  the  heater  w^ae  there  at  the  tine 
and  place  in  question  to  demonstrate  that  it  couli  be  suocessfully 
ani  eoonoinically  used.   If  appellant  knew  that  its  or  Unary  uae 
might  result  in  iamage  ani  ieetruction,  -.ve  think  the  law  so  far 
follows  common  prudence  ani  common  sense  in  that  regard  that 
appellant  should  be  held  undar  a  iuty  to  r'lTiOvs  the  cauoe  of 
danger* 

The  court  ^t   the  instance  of  appellant  instructed  ths 
Jury  that  the  burden  /.'aa  on  the  plaintiff  to  show  that  the  h-ater 
was  at  the  ti.Tig  cf  the  explosion  clogged  up  and  out  of  its 
proper  working  condition  for  such  reason;  that  it  was  xiot  sxiffi- 
ciart  to  ahuw  that  poasibly  such  conJition  couli  exist.  And 
if  the  coniition  Ud  exist,  still  the  iefeniant  was  not  liable 
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unless  it  had.  kno-'lel^;*  thenof  at  the  ti-na  of  its  lelivery 
to  0*Erieno  There  .vas  ovlicnc©  that  appellee  ha.i  told  appellant's 
agent  that  the  pilot  light  -ould  9uok  out  whvSn  a  fauoet  was 
shut.  This  ten.iei  to  orove  actual  nctioe  to  ths  Isfenlant 
that  ahoull  have  put  it  en  inquiry  that  'Yould  have  Jiscovered 
^  the  iifficulty.  We  are  furthsr  inclined  to  the  opinion  that 
when  appellant  put  in  the  epeoial  meter  and  left  0*Brien  and 
his  92rvL.nt8  tc  muke  the  t'-;et  operations,  it  waa  unler  a  iut  ; 
to  iiaoover  whether  the  machine  was  in  working  orier.   It 
knew  that  appellee  and  h?r  family  were  livin^^  in  the  baaainent 
and  that  ihe  woul i  attend  to  the  operation  of  the  heater* 
The  jury  were  warranted  in  finling  that  the  coiilition  causing 
the  accident  had  not  T.ateriakly  changed  afte^-  the  time  of  putting 
in  the  special  rrster.   We  conclude  that  the  allef^ations  of 
the  ieTeniant's  negligence  causing  the  injury  are  austalnei 
by  the  evidence. 

But  it  ie  said  that  appellee  knew,  or  shoull  have  known,  of 
the  iefeot,  an  i  ther-for=?  ahe  waa  not,  herself,  in  ^he  exercise 
of  or  iinary  care  for  her  own  safety.  She  Ml   xa«*- know  that  there 
was  some  defect  in  the  v?orklng  of  the  heater,  but  ehe  iid  not 
know  what,  nor  how  it  might  be  remedied.  Had  the  heater  bren 
owned  by  her  employer  she  could  hardly  have  be'^n  expected  to 
have  done  more  than  to  sugs;est  the  matter  aa  she  did  tc  agents 
of  the  defeniant,  relying  on  them  ta  either  to  rerreiy  fr^s  evij. 
or  instruct  her  how  to  do  so.  At  most  the  eviience  can  only  be 
construed  aa  ahowing  that  ahe  knew  the  defect  but  di i  not  know   ' 
the  danger.  In  oaaea  of  instrximenta  and  machinery  with  which 
one  is  familiar,  a.nd  '-.Ith  instruments  in  oorr-imon  use  lilre  an  axe 
or  a  hammer,   the  user  ices  oriinarily  knovr  ^he  dans^er  o*"  . 
defect,   and  knowledge  of  the  :il«faot  practically  amounts  to 
proof  of  knov.-l e dge  of  the  danger,   ani  in  such  cases  it  is 
often  true  that  using  the  instrument  with  knowledge  of  the 
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dangpr  amounta  to  foon-^rlbutory  negligence,  ani  -vthlle  kncvlQi.-s 
of  .iin[;;er  loee  not,  as  a-  matter  of  law,  3efeat  a  recovery  for  an 
injurj-  received,  yet  it  is  in  all  oasee  an  important  factor  -^or 
the  z&LXTitttRn   cor.slieration  oT  the  yary ,    (22  Cyo.  51G)  But  the  '^ 
inc,uiry  la  v'.''th9r  tho  plaintiff  kr.ev/,  or  shoul.-i  b«  pr'^sa*rel 
to  kncv.',  not  only  the  iefeot  but  alac  th*  ianf-T.  (I,  C.  P.  R. 
Co.  V  Anisrson  184  111.  384.)   The  jui-y  wer--^  fully  warranted 
in  fin  ling  that  appellee  ill  not  know  ana  v/^-s  not  ohargel  r;ith 
kncwleige  of  the  dangsr  froir,  w' atever  irfgot  c"  the  heater  she 
knew  of.  We  conclule  sh?  waa  properly  h*li  in  the?  exeroiso 
of  ordinary  care  at  the  tirre  in  question, 

Appcll'3«  in  endeavoring  to  ahow  the  jury  that  the  acci  ient 
might  have  fiappcned  the  way  she  clairced  from  '•h*  "backing 
up  of  gas  oaueed  by  the  clogging  up  o'  vents  introiuoel  an 
expert  itneaa,   anJ  p-»rhapB  ii  3  not  in  questioning  him  su^fi- 
oisntly  obaerve  tha  rule  forbiiiing  an  opinion  on  *-^e  qucation 
before  the  ^ury;  but  the  effect  of  his  tsetlniony  was  only  tc 
show  that  a  certain  supposed  condition  of  th*  heater  would 
produce, c-rtain  reeulta,  an  1  we  ese  nothing  In  the  .ranner  in 
which  the  question  waa  askei  to  lead  us  to  euppoae  that  ths 
tvi  ;onoe  -.vouli  have  any  different  effect  had  technical  rules; 
bsen  followed.  Finiinfi:  no  r«vsraible  error  in  the  record  the 
juig.T.ent  is  affirined. 

Affirmed. 


•1-    t.  jij  w^iot    le^jhxiD^o 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DUPPY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

clay  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 


,,„:^»e*s»»w«SGB! 


AT  A  TERM  OF  THE  A^^ELLATE  COURT, 

» 
I 

Beg-un  and  held  at  Ottawa,  on  Tuesdaly,  the  fourth  day  of  April,. 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 

within  and  for  the  Second  District  of  the  State  of  Illinois; 

Present--The  Hon.  DUANE  J.  CARNES,  I'residing-  Justice. 

I 
Hon,  DORRANCE  DIBELL,  Ijustice. 

Hon.  JOHN  M.  NIEHAUS ,  fJus t ice . 

CHRISTOPHER  C.  DUFFY, I  Clerk . 

I 
E.  M.  DAVIS,  Sheriff.! 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APR  1 9  1917       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ko.  6393.  Ag.  No.  50. 

Jftred  C.  Brown,  et  al. 

/ippellees, 
-vr;-  ppeal  from  LiviDgston. 

Phoebe  Saathoff,  et  al, 

/ppellees. 

(Gertrude  Brown  /rrison.   ) 
■ppellant.) 

Games,  J/ 

Gertrude  Brovm  rrison,  appellant,  'ecember  4,  1915, 
filed  her  petition  in  the  above  entitled  partition  case  getting 
up  that,  she,  as  devisee  of  her  father,  Pred  0.  Brown,  was  entitlec 
to  a  share  of  the  proceeds  of  tie  sale  of  a  farm  iiiade  in  1904  by 
the  master  in  chancery,  U.W.Lauderback,  the  appellee,  and  had  neve 
received  the  sa^^ie,  or  any  part  thereof.   It  appearing  that  ap- 
pellee had  never  reported  his  distribution  of  the  proceeds  of  the 
sale,  a  rule  was  entered  on  him  to  show  cause.   Re  filed  a  reporl 
and  a.iended  reports.   'There  was  a  hearing  on  objections  thereto 
in  which  testij:.ony  was  introduced  by  both  parties,  and  the  court 
entered  a  decree  July  14,  1916,  overruling  the  objections  and 
finding  that  ap  ellee,  as  master,  had  paid  the  distributive 
shares  and  disposed  of  the  ])roperty  in  his  hands  in  accordance 
with  the  decree  of  distribution,  holding  appellant  guilty  of  lache 
and  approving  the  report, from  which  decree  this  appeal  is  prosecul 

There  is  little  dispute  about  the  facts.   Pred  C.Brown, 
the  father  of  appellant,  January  15,  1904,  res  idee,  in  Saint  Louis, 
Ulissouri.   He  was  the  owner  of  a  one-eighth  undivided  interest  ir 
one  kindred  sixty  acres  of  land  in  Livingston  county,  which  was  tl 
subject  of  said  partition  proceeding.  On  that  day  the  hill  for 
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;^it«c  9e«o  iioi;tx*-iBq  -siitiixie  orodc  9r(*  xtx  jBoi;Ji*9q  TSrl  Bslil 

ren  bfid  bail  ,9©il9iiqB  eii  ,iufjcf'xe5j[fBj,W.U  ,xT»oxxsxf£)  si  TsJaam  «ifi 

iif*  lo  8i:980oiq  si*  lo  aoi*irdi'i;^8i^  Bid  Jae^TOqn  isYoir  Jbad  seilsq 

toqan  b  b»i;l  si;       ••auco  woie  o;J  mirf  xto  beTs^ne  p.tsv  9lsn  f.  ,9iBa 

oisiDili  aiiOL;^o9i,do  no  ^nrissff  s  8fiW  STedf       .b^tocst  JbeJbnsijB  6ffli 

dijioo  arii  iiiis  ^asiitXBv.   xfiod  -^dcf  Ji)9ouuoT;^rix  ;v^m  ^ouiiias:^  ifoiffw  «i 

bjXB      BKOX^U«t^O       9<Si    ^iiiSTtQVO    ^bi^l    ,^I   llsfi,    B9109b  B   bBTBiMB 

tritiniiTiaib     Br\i  bisq    i3Bi  ^Tsieaiu  bs  ,98il»  qj»  #«d#  ^goibcil 

eonab^oooB  ai  -I/fMa  ■id  xi  X!^i»':0'i'i  ^rf*  ^0  btaoquib  bna  seTBiIi 

rfofiJ  lo  xiiisrg  ia&lioqqe,  ^oibiod  ,iioi;>0c(rx*eii5  lo  erroeb  9di  diiti 

ffODSOiq  ai  laoqqfl  alrfJ  ewoftb  rfoi  ^  oiortl^itoqtt  Bdi  -^trot  \b  baa 

.flwoia.O  ba-rt       .8;^ob1  s;;;!  *iiodr^  a^urraiii  bUiil  ai  fiadT 
eijjoj  iaisQ  ai   ^sbiae^  ,^OSi  ,oI  X'tbi/hbL  ,:t.:L?'.i9qqB  lo  ToifJal  aifi 
i  *B9Te;tiii  bsbivibiur  ifirf^3-»no  b  lo  19.^0  odi  as^  9li      .linoaaiM 
i  aaw  xfoidw  ,x.i^J^"o°  noia^iriJ  ai  bmi  lo  adiroe  -^xie  barbnuri  aoo 
lol    ilirf  9£f*  \^b  iiidi  flO     .^ibeeooiq  xioi*i;tTe»T  bin  lo  ^oatcfjre 
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partition  was  filed  "by  him    and  seven  other  coi-iplainantc  by  C»C.& 
L.P.Strawn,  their  solicitors.      An  interlocutory  decree    was 
entered  f/lay  11,  1904.       Oo-i-missioners  were  L.ppointed,        wlio  re- 
ported the  land  incapable  of  division,  and    a  decr.e  of  sale     was 
entered  Llay  17,  1904,       The  master  sold  the  preiidses     June  18, 
1904,  for  $18,720,  and  on  the  sa.e  day  reported  iiis  sale  to  the 
court.        Fred  0.  Brown  died  June  6,  1904,  and    on  the  E4th    of 
that  i-onth  C.C.&  L.P.Strawn  suggested  lis  death      nd  asked     leave 
to  aiaend  the  hill  "maJdng  the  heirs  and  cievisees  of    said  P.  C. 
Brown,  deceased,  parties  defendant  to  this  suit."        Leave    was 
granted  and  amendment  to  the  hill  filed  July  1>  1904,  averring 
the  death  of  ited  C.  Brown,  leaving  as  his  only  heirs  at  law    and 
legatees  "Gertrude  Brown,  his  caughter,  of  legal  age;  one  Sophia 
Brown,  his  wife,  of  legal  age;  and  one    rs.  L.     astorson,  of 
legal  £^e;"     and  that  they  are  entitled  to  the  distributive     share 
of  said  Pred  G.  Bro^,  praying  suiiiinons  for  those  th-ree  parties, 
and  tliat  they  be  require c   to  answer.  August  31,  1904,  the  re- 

cord shovra  an  entry  of  appearance  file    by  Louisa  Llasterson  and 
Gertrude  L.  Brown,  as  fiLlows:- 

"State  of  Illinois 

"Livingston  County      ss    In  the  Circuit  Court 

"  To  the   October  Term,A.]\1904. 

"I!red  C.Brown,et  al,   ) 

"      V.  :  Bill  for  Partition,  #3565. 

"Phoebe  S-  thoff,et  al.J  ' 

*•     Louisa  ..lasteraon  and  Gertrude  Brown,  whose  names  are 
hereto  subscribed, are  defendants  in  the  above  entitled 
Bause  and  hereby  waive  the  issuing  .by  the  Clerk  of  the 
said  Court  and  the  service  by  the  Sheriff  of  the  sumiaons 
and  con':^ent  that  the  Court  shall  have  and  does  have  jurid- 
diction  in  said  cause  the  sa.e  as  though  said  suMQons  had 


X'd  ^.ixBJXiialq-iOo  ibdio  sbybp.  boM    add  X"^  -^oXit  8iiW  moiiitraq 

.Jioa'    XTO^ ujol-ioial  iiA       ,8-xoiioiIoB  lierll  ,ixwa'rt8.'i.J 

-9-1  Oiinr         ,i)9iiiioocr£  diew  aYenoi  ^siin.oO       .K)6I  ,Xi  X4A  ^•^•^Ae 

9di  oi  ai^e  exii  bsjioqa-i:  x^-'  '  ^  '^^  ^  "^^^  ,0SV,8Xy  Tol  ,^061 

lo    di^  s  J  HO    biiB  ,:^0W  ,3  oaal  bsiii  uwoia  .  >  be^        .iiuoo 

btbbI    bsoiB:},  ba      di&9b  aid  b»ip.9^sJB  awAidS.'i.J  a^.O.O  diao.d  i&di 

•0  .X  I)ia«    to  Bwaiver  biia  wifti  sif*  ^hUia"  Hid  Qdi  baecm  9i 

3fiw    9v&eJ        ".iixre  aiii^  o;}  ^iwl«tH:ti»  ^tiitgag  ^JbMssoeb  .nwoiK 

;^rz«TA  ^^l^Ofii  «i  ^cXi^d    '9Xil  Xixtf  9di  ti  tiHaftgiWF.  Jqxib  J&9;^iX£i^ 

IS    ^isi  U  •'xXaii  \Xiio  e^ii  aa  -^tiBsi  ,dMta  •O  befL  lo  ii^«9D  add 

fixxiqod  tot  ;998  X«s»X  lo  ,-x9;^iiyn3.'  ■iii  ^xiwe'xft  tJbirxdisf)"  eaddsgel 

to  ,ao9rx9ia&    mI  .dY^  aao  iioB  $9^    Xh^sX  lo  «93t£^  «xi  «inroid 

•tudM    wviiaiitinL    adi  o;^  btX;^i;^a9  a'xs  x»-'l*  tad*  Jc>*8     ";»33  iJSQdl 

,R9xitst^  Qo%li  9aodi  Tot  MOsiixr  '^i^fiKj  ,*yoitt  .'   irri  biw  lo 

Jma  ii»ii9;>  asu.i  i^aiijoj  xd    Blit  •GiiJnti9-    r.  lo  tct^hs  ab  t./ois  jjroo 

Bxoaiill  1«  9;tB;r£" 
..  ..  I.  uA,rnieT  •i9:[,  •  .    -\  '  " 

i.x*  *9,noxfcr v«a  9d9iiR' 

beiiiia9  9V*4«  ad*  oi  atjitiutiftao  9T«,69C[ii.^    .tb  ouin.if 

sii;^    lo  ifi»iO  ed*  ftf^^^Ximai  id*  tTxsw  "^dai^ij:  Tjill  9r.i;Ba 

etflOaujLxra  &{*  lo  I^ii9d8  adi  \cf  aoxT'X9e  9i^.i  ba&  ^txroO  ,^xfi8 

^Hni  ©v^  aooh  ima.dTsd  XIade  itaof)  adj  iad*  *ii9  jxoo  Jbc8 

jf    anoiutuire  Jbisa  istrvd;^  qa  9jmb  9di  a&vsu  J^xab  ju  itoiioib 


"been  issued  from  the  Clerk »s  Office  from  said  Court  and 
regularly  served  on  naid  defendants,  as  and  for  ten  (10>) 
days  or  more  prior  to  the  First  day  of  said  Term  and  con- 
sent that  all  the  orders  in  said  cause  shall  he  as  binding 
as  though  said  suitiuons  had  been  issued  and  served  according 
to  law  au  aforesaid. 

"  Louisa  liasterson, 

»*  Gertrude  L.  Browi. 

"Witness  to  Signatures :- 

"         Leo  Nassieurs." 

Pile  marks,  "Filed  Aug,31,1904,  Erastus  Hoohler  clerk," 

Gertrude  Brown  was  bom  in  Saint  Louis,  ece^her  4,  1883, 
and  consequently  was  fifteen  and  one-half  years  old  when  her 
father  died.   She  sajrs  she  signed  the  paper  shortly  after  her 
father *s  death,  in  Judge  Rassieur's  office  in  Saint  Louis;  that 
lilrs*. asters  on,  the  ot  aer  signer,  told  her  to  tell  the  judge  she 
was  of  age,  and  she  did  so;  that  xs.  Liasterson  said  if  she  did 
not  her  stepmother,  with  \7h0m  her  father  was  then  liaving  trouble, 
would  get  her  share,   October  13,  1904,  Gertrude  Brown  and 
Louisa  ;.lasterson  were  defaulted  for  want  of  answer,  and  the  cause 
referred  to  the  liiaster  for  additional  proof.   He  reported  October 
17,  1904,  the  death  of  Fred  0.  Brown,  leaving  legatees,  as  before 
stated,  and  that  the  share  of  Gertrude  Brown  was  two-thirdv  of 
t  e  eighth  belonging  to  her  fatJier,  or  one- fifth  of  the  whole 
proi^erty.   October  17.^1904,  the  court  heard  proof  as  to  at- 
torneys fees.  L,F,Strawn  testified  that  C,C.&  L.F.Strawn  filed 
the  bill  and  represented  theinterests  of  5b:ed  C.  Brown,  Fred  G, 
White,  and  other  complainants;  that  they  suggested  the  death 
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of  Fred  C.  Brown  and  aciended  the   bill  and  had  the  matter 
referred  hack  to  the  i^aster  for  evidence  and  conclusions,  and 
prepared  the  decree  of  confiriiiation  of  the  .ale,  and  for  dis- 
tribution. October  21,  1904,  a  decree  confirjuing  the  sale  and 
ordering  distribution  was  entered  directing  t  e  master,  after 
deducting  aertain  smus,  to  pay  to  "Gertruue  L.  Brown,  daughter 
of  SteA.  Q*   Brown,  or  ler  solicitor,  one-twelfth/'   The  question 
of  attorneys  fees  and  soiiie  other  i^atters  were  reserved  for 
future  deteriidnation.    A  decree  wmi  finally  entered  Llay  6, 
1907,  disposing  of  all  those  matters,   ..eantii^e,  ap.ellee  had 
ceased  to  be  iuaster  in  chancery  and  the  final  decree  fell  to 
his  successor  to  execute*   Very  little  of  the  purchase  jrice  of 
the  land  had  actually  come  into  avoellee'R  hands.  Two  of 
the  parties  were  lawyers,  and  receipts  were  passed  between  those 
interested  as  to  a  large  part  of  the  fund,   Strann  5;  Strawn 

claimed  to  represent  the  leg  tees  of  Pred  C.  Brown,  and  the  maste; 

except 
settled  with  them/for  s)500,  which  he  was  ordered  by  the  court 

to  retain,  and  it  was  retained  in  another  ^mrty's  hands  to 
await  the  final  disposition  of  matters  still  pending,  which  were 
finally  disposed  of  on  the  report  of  apellee^s  successor  as 
master  in  chancery.   There  is  no  question  that  api^ellee  did  pay 
Strawn  &  Strawn  before  the  first  of  January,  1905,  the  entire 
aiaount  that  appellant  was  then  entitled  to  under  t  le  orders  of 
the  court.   If  appellant  had  then  been  of  legal  age  and  had  em- 
ployed Strawn  5;  Strawn  to  .represent  her,  there  would  be  no  furthe 
question  in  the  case.   She  testifiea  that  she  did  not  employ 
them,  and  of  course  c^he  could  not  have  made  a  valid  contract  of 
employment  because  she  was  a  minor.  The  record  does  not  disclos 
what  Strawn  &  Strawn  did  with  the  money  received  by  them.   If 
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they  liad  been  lier  authorized  solicitors  in  the  case,  the  master 
could  have  discharged  his  duty  under  the  decree  if  the  court  by 
paying  them,  and  v/oald  have  been  under  no  obligation  to  see  that 
they  set tie a  with  their  client. 

Section  31  of  the  Partition  act  (  J  &  A.pgf,8344)  provides 
for  the  distribution  of  the  proceeds  of  the  sale  by  the  master" t 
tlio  persons  entitled  thereto  according  to  their  interests  as 
directed  by  the  court."   No  question  is  raised  here  ;.s  to  the 
validity  of  a  paynient  by  the  master  to  tlie  solicitor  whejki  the 
decree  directs  him  to  do  so.   'iThile  Strawn  &  3trav/n  did  not  ap- 
pear of  record  as  the  solicitors  for  appellant,  the  master  might 
well  presume,  under  the  circumstances,  that  they  would  represent 
her  interest.   The  fact  tiiat  they  -ad  caused  her  to  be  jjiade  a 
defendant  in  theprodeeding  did  not  change  her  interest  or  make 
it  antagonistic  to  other  complainants  represented  by  Strawn  & 
Strawn  more  than  was  her  fat  ler's  -hile  lie  was  living  and  e.uployec 
said  attorneys  to  act  for  him  with  his  go- complainants.   It  is 
the  interest  of  the  parties  in  the  subject  matter  of  tlie  litiga- 
tion that  is  regarded  in  chancery  and  not  their  place  in  the  title 
of  the  cause,  ,'ppellee  might  liave  required  Strawn  &  Strawn  tcfni 
nish  evidence  of  their  autiiority  to  represent  apx-)ellant  and  rhoulc 
have  done  so  before  paying  to  them  her  distributive  share  of  the 
estate,  but  the  authority  of  attomeT'^s  is  rarely  questioned  when  t 
appear  in  legal  proceedings.   The  courts  presume  authority. 
(People  v  Parker,  231  111.  478;  faiaaas   :,:anf.Oo,,v  Wilcox,  180  111. 
246;  Perris  v  Commercial  Nat.Bejik.  158  111,  237.)   The  chance  lie 
and  master  in  chancery  were  acting-  under  two  mistaken  of  fact: 
One  that  appellant  was  of  legal  age;  the  other  that  she  had  em- 
ployed Strawn  &  Ctrav/n  to  represent  her.   There  is  no 

-5- 


le:'  ,  3iij  ai  etoiioiiOB  f>c  Mi  flsacf  biid  \6di 

Xd  ^Biotb  9do  iQbass  \iai-^  bid  bagiBdoaib  sr&d  bijjoo 

;2  oi  ofyLie^iXd'    on  iBbaa  ae9d  srad  blss  ,m9if;^  Sffi^aq 

/iw  .91*^98  ^edl 

Q     BiznsiaJt  riddi  9i  •^ibtotoa  •itnsdi  b^Uiiao  enos^Mq  eif 

^'^"  toiioilOB  9^i  oi  T9*»Affr  9ifi  jji  iaBia%aq  s  io  '^c;fiJbxlBY 
1^     juii  .;i      iiwsY^B  db  Arnia  ftiiifW      .oe  Oi!)  #1  iiL^i{  miovxib  •^tty^k 

j^f>errq9T  Biirew  x»d-^  imii  ^fotminirjjoiio  Bdi  tebnsr  ,aiBjreeiq  iiew 

-'':  ■     fd"  o:t  tsrf  6e^0so  fl«;^  ^©rf;*  Ji^r;;^  io&i   ariT       •iftsioifli  litf 

Tt    iB^t^itti  ted  t;^ff&ifo  *ea  i)lb  gttihdt^iqtil^  iii  *r«^iieifi 

si    ^I       .atjcaalrlqirioo-do  eld  i(^^  .m    -ioz  it>s6  oi  ex^D.'wiitL  bimt 
J  .c   3  J  nt  «9aio  txarf*  toil  fiiiii  ■y^Tsoiifjfio  «i  i>«biB^ri  ei  ;^xifl';t  aoit 

'B6r[^  boM  fasiXt  q&  itnaseiq-rr  •*  xiitofiiun  ixad^  io  aonaisiye  rfeijt 

'I 

9di  !h>  onra'le  tvl^x^ititexf)  lerf  ai^di  #^  SaxYiX[  9ibl8tf  oe  acQ&  tTAff 
irsilw  beitoxi^Bdirp  ^Isicbt  ai  W7*&  oiH  \c  x^itodiua  9d:i  iad  ^9iMim§ 

.11  Oei  ,xooilif  T^.oO/^  ii«iM«  j8?^  .iJi  icS  .rxtxafiT  9i<ii^'i) 

'lQ6Aadt}  91^        .""?.  ,,        .1   .^AntS^iOl  iBlorr^iraaO  t  tinaft     ,-d*S 

OS    el     Di3i^       .iDif  tfltircqei  oi    spBitS  sb  inr^sitcu  br^oXq 


evidence  or  intimation  that  the  master  or  any  one  else  taking  part 
in  the  trial  knew  that  she  was  not  of  legal  age.   She  does  not 
claim  that  she  was  induced  "by  any  one  except  i/ars.^iisterson  to  mis- 
represent th£it  fact.   She  wa^  old  enough  to  understand,  iind  die! 
understand,  that  she  was,  in  i.iisrepresenting  her  age,  attempting 
to  perpetrate  a  fraud.   If  she  had  told  the  truth  it  is  to  be 
presumed  that  a  guardian  ad  litem  would  have  heen  appointed  by 
the  court  to  protect  her  interest  and  that  she  v/ould  have  suf- 
fered no  loss.    She  made  no  .  ove  in  the  matter  until  she  was 
twenty-seven  years  old,  when  she  filed  this  -etition.   It  does 
Aot  appear  that  s  e  has  heen  under  disability  any  of  the  nine 
years  after  she  becai;e  of  age.   /'ppellee  had  let  the  matter 
pass  out  of  his  mind, and  heard  nothing  about  it  until  this 
petition  was  fileo..  VJhile  it  is  true  that  he  had  been  negligent 
in  not  filing  a  report,  till  there  was  some  excuse  for  it.   Tiie 
matter  passed  to  his  succes  or  in  of  j  ice  with  various  c[uestions 
unsettled.   There  were  several  attorneys  personally  interested 
iSL  the  fund.   One  of  the  tensnts  in  ooiimon  bougl.t  the  land  at 
the  master's  sale,  and  v/hile  we  do  not  excuse  appellee  in  failing 
to  report  his  proceedings  in  the  m  tter  and  ascertain  the  :u- 
thority  of  Strawn  &  Strawn  to  collect  appellant's  money,  still 
it  is  plain  that  he  acted  honestly  and  in  good  faith,  anu  left 
matters  quite  largely  in  the  hands  of  the  various  lawyers  inter- 
ested in  tlie  case^  which,  however  inexcusable,  might  often  hap^>en 
under  such  circumstances, 

',7e  conclude  that  ap  ellant,  herself  guilty  of  the  first 
fraudulent  act  that  led  to  the  loss  here  complained  of,  mUBt 
be  held  by  her  nine  years  of  silence  after  nhe  readied  her  ma- 
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jority  to  have  co  firiiied  that  act  and  placed  herself  in  a  position 
where  she  should  not  be  relieved  by  a  court  of  equity  from    the 
logs,  which,  without  that  act,  would  not  have  occurred,       Tlie 
decree  is  affirjued, 

/f  firmed. 
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STATE   OF  ILLINOIS,    )_ 

SECOND  DISTRICT.  I  ^'^^        I,  CHRISTOPHER  C.  DuFPY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoino-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  oflBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Coui-t,  at  Ottawa,  this  

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


20  5  I.A.J.^ 


■"'<"^"-"^:!»r.».-,.<<!>tt<i:*W!"'*"' 


AT  A  TERM  OF  THE  AI|>ELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesdly,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousind  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES , IPres iding  Justice, 
Hon.  DORRANCE  DIBELL , fjus t i ce . 
Hon.  JOHN  M.  NIEHAUS ,|jus t ice . 
CHRISTOPHER  C.  DUFFY ,f Clerk . 
E.  M.  DAVIS,  Sheriff 


BE  IT  REMEMBERED,  that'taMerwards ,  to-wit:  on 
APR  1  3  1917        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No;  6394. 

Fi'oiik  Hockin^-,^^  appellee 

:»a  Appeal  from  Grundy. 

Thonao  Weiitmoreland,  appellant. 

Carnes,  J. 

Appellee,  Frank  Hookinge,  aueJ  the  appellant,  Thomas 
We etmor island,  in  assumpsit*  October  12,  1814,  in  the  oircult 
oourt  of  Gruniy  ooiinty.  SuTimons  iasusd  returnable  to  the  March 
term  of  that  court,  and  wae  served  that  :iayo  A  declaration  con- 
sisting of  the  common  counts  vras  filed  May  15,  1915*   After- 
wards, at  the  March  tntrm,  1S16,  the  defen.iant  was  deafulted 
and  juigrasnt  entered  against  him  for  t363.  ani  costs  of  suit. 
Afterwards,  at  the  same  term,  the  defendant  appeared  and  entered 
a  motion  to  vacate  the  judgment  and  set  aside  the  default,  and 
for  leave  to  plead.  The  court  heari  afl'idavite  read  by  the 
respective  parties  in  su^oort  of,  ani  reaistanoe  to*  the  motion 
and  entered  an  order  overruling  the  motion,  to  which  the  de- 
fendant excepted  and  prayed  an  appeal  to  this  court o  The  prayer 
for  appeal  was  in  gfrueral  terms  without  specifying  what  he 
appealed  from,  and  was  allowed,  and  time  granted  to  file  an 
appeal  bond  and  settle  a  bill  of  exceptions.  An  appeal  bond 
was  filed  in  the  usual  form  reoitixg  an  appeal  from  the  judg- 
ment in  the  oause* 

Various  errors  are  assigned  and  argued  on  the  rulinp^  of  the 
court  in  refuaing  the  motion  to  open  the  judgment  and  set 
aside  the  default.  We  are  of  tae  opinion  that  ther?  was  not 
a  sufficient  showing  of  diligence  on  the  part  of  the  defendant* 
to  entitle  him  as  a  matter  of  right,  to  that  relief.  But  it  is 
assigned,  among  other  errors,  that  "ther^  is  not  aufficisnt 
evidence  in  the  record  to  sustain  the  Judgment."  The  sntire 
evidenoe  shown  by  the  record  upon  which  the  judgment  was  entered 
read  aa  follows:- 


•  MCd   (OK   ta»0 

tlt/oilo   s.-f-*^  ixi   ,^iex    ,6X   73tfo^o0   t^iaQOLra&jB  xxi    .tujbXtToa^atW 
asi£tf  tilit  o:t  •Xd.anTc;^?!  ttUBcl  taomuS,   .x^nuoc  xLnuiO  to  ituoo 

-le^lA        .aX€X    ,ax  Y'Sl'  Jt>»Xir  s-sw  •j'nuoo  aoamoo   9dt  lo  s^itfela 

ts^Xi/lA«X   e^ir   ta^nslteL   sJ^    «3XSX    .mirif  doi^U  ^dt  i^   ^mtxem 

•  ttut   lo  a^soo  ta^  •ed€$  tol  uid  tm:^l&%4i  berttat  ia^m^iul  la* 

tna   ,^Xi/£l»I   eil^  dtla«  ^ac  tn«  tf^aaat^ut  ^-^  a:f«04T  oi^  aoltoa  « 

ar{#  Y<^  t«eT  a^lY£tl'"7j6  Jtijsarf  ^ix/oo  snT     .t«aXq  o^  ev^eX  io!t 

aotioK   tdi    ^ot  aon^cfeieei  Ira    ,1o  tiocri/s   ni   aai^i«q     avi;fo9qaei 

-at  arfif  rloirlw  ot     ,aoitoa[  ai-i^  gniXifiaeiVo  i%b\o  a»  Le^aiae  Las 

r9x*tq.  a/^T     tt-woo  utni  ot  X^aqcy^  a«  i:aY<sttq  tne  ta^qaoxa  ;fn^nal 

»d  tsdw  sni^^ioaqb    ouorf^^w     scia^    XjuisiI'^  ni   a£ir     X^aqqjs  lol 

as  aXil  o:t  ta^fljut^  asx;f  bas   ,i)awoXXx  a«w  in^e    ,«oi1  JLaX^aqq^ 

baod  iMoqqr.  nX     .aflox:^q90xa    )o  iild     a  aX^^ae  iii£  tnocf  X«aqq« 

-^tu^  erl^  moi*}     X«aqq^  fl«    ^i;txoaT  mtcl  Xajsju  eut  aX  taXil  a«w 

»»au«o  9dt  at  ta9m 

9dt  lo  jintlut  Bcit  no  t»us^^  ■'^'t^  JbaxislaaA  eijs  atOTTa  aiJoiT^V 

taa  Jbi-u  ^aofflS-tut   *^^^  aeqo  o:f     aotiom  Bdt  ;^2i&i/lfi  nl   ^-uroo 

ton  tJBw   *iaxfi'  ^Adit     xsoifliqo  ar-i   lo  aijs  aV     .^Xjj.s'iaJb   9dS  alia« 

s^a«£na^»i   ed^   lo  tiMq  9iii  no  9oa9^tltb  )o  gaiwoxla  #naioX^lx/a  « 

ai      ^i   tu3.  •laiXst  itjarf^   o;t    .^rfgli   "io  iBftAm  m  a«  «Xxf  aX^^;fne   o^ 

tatlulViuf^  So-  aX  'fdi*   ^aAS    .aioiia  latf^o  skoba   ,JkaasX«a.a 

9itiae  sJT     ".daemstut  tii^  ttl^^eut   ot  L^ooai  ^cii  cil  eoneXXva 

^ftp9  a^Bw  laatnslix^  arfj^  doidyt  aoqju  tzooea  ad:f  ^ccf  xivofia  aoael^vea 

-:awoXXo!L  ait  L^atc 


Frank     Hookl  nsg  n, 
n.e  plaintiff,    aalled  in  hia  own  "behalf,   having  bsen  duly  svorn 
tostf i©l  c-e  follcvfl: 

DIRECT  EXAMINATION. 
by  Mr.  Hayes. 
Q  Your  ne.rrie   is  Frank  HcakingaT       A  Yea,    sir* 
Q  You  are  the  plaintiJTf  in  the  caaa? 
A  Yea,    air* 

Q  Hc;v  much  ironey  have  you  paid  the  defendant?     Have  you  rjot   the 
memoranda  hare?      ^ 

A  $SS9.59.  ft 

v 

Q  There  is  three  years  interest.  You  figured  that  out? 

A  $43. 41. 

Q  Hovy  much  taxes?     A  Thirty  Dollare. 

Q  Totiil  lu8  you  of  how  muoh?     A  1365,00, 

MR.   HAYES;     That's  all,    I  think." 

jjit  may  be  qusstioned  whether  the  plaintiff  was  entitled 
to  a  3uigri"3nt  for  any  arrount  of  damage  son  *hat  eviienoe.  As 
a  gsneral  luie  a  default  almite  the  cause  of  aotion  ani  *he 
material  traversable  allef^ationa  of  the  declaration,  although 
not  the  amount  of  th-  dama^ea,  ani  henoe  tnc.   amount  to  0-9  re- 
covered is  all  plaintiff  is  required  to  prove  or  defsniant 
permitted  to  oontrovsrt."  (33  Cyo.  761)  His  t«3timony  amounted 
to  a  oonoludion  that  there  was  iue  him  from  ihe  defendant  |363, 
But  even  if  that  oould  be  takon(  as  a  basis  of  judgment  for 
that  amount  and  an  inferenoe  indulged  that  thd  339.59  that 
he  paid  the  lefenlant  ^aa  a  loAn  or  aomething, that  the  iefeniant 
should  return  tm   him,  which  1/s  contrary  to  the  legal  presumption 
ar -jing  ou  the  n-iere  payment  of  money  by  one  party  to  another, 
it  c»till  appears  that  there  wa«/t30;00  included  in  the  juigment 
that  t:i6  plaintiff  had  paid  as  taxsa  without  ire  appearing  why 
the  iaf endant  ehould  be  liable  for  tha.t  amount  .  But  if  w«  infer 
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tiiat  he  puii  thutamount  of    t3.xsa  lor   the  defeniant,    atill  ws 
have   tiie   i^ert  'ix'^,-»j.  sworn  to  aa  turee  yearj'    lnterset»   and 
inoluled  m  the   juagment-.    There   is  no  sviienoe  oi    any  oontraot 
to  pay  inxersBt,    or  of  c^nyfaot  v/hioh   would  antitle  plaintiff 
to  intertat  unoLsr  uuy  provision  of   seoticns  1  and  2   (J.   &  A. 
Pgh.    66&0,- iibt^i)    of  our  Intereat  aot..  In  tae  absenoe  of  euoh 
evidenoe  thflyixewt  of  inter   at  wae'erroneoueiy  included  in  thy 
amount  uf  oumal^ett  udacE^ssd.      TliU  judgrr.eiit   i&  ravoradd  and  the 
oauua   remanaed.  ^i  ' 

A  Reveraed  and  remanded. 
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STATE   OF  ILLINOIS,    ,„, 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DuPFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of— in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


a<  1^>T 


ZQ^IA,^^^ 


/ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 
within  and  for  the  Second  District  q/  the  State  of  Illinois: 
Present--The  Hon.  DUANE  J.  CARNES,  Pr/siding-  Justice, 
Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  /ustiee. 
CHRISTOPHER  C.  DUFFY , /Clerk . 
E.  M.  DAVIS,  Sheriff, 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

APR  1  9  ^9^7^     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6397.  .g.|fo.     52. 

Jolm     •  xlofflian. 

Appellee, 

-vs-  ppeal  frOiu  Peoria.   , 

Chicago ,&  Northwestern 
Kailway  Gompc-ny, 

Appellant. 


Games,  J.  , 

In  Noveiiiber  1906,  appellee,  Jolm  A.  Iloffi.<an,  purchased 
a  nine     ere  tract  of  fara  l..nd  in  Peori:    county,  across  which 
tract  extender   the  bed  of  v.  creek.        .lore  th  n  forty  years  before 
th  t  tiiiie     the  C.B.   i  ^,  Railroad  was  huilt  across  th;  t  creek 
so...ie  t  ree  hundred  feet     o\7n  strea  .  fro.,  t  is  tr;  ct  of  land.     It 
h-id  L.  high  eiiibc.nbiient  constructed  at  that  point  .  nd        bridge 
across  t'^e  stre  Lc  under  which  tho  w.  ters  flowed.       T^venty  years 
or  more  before  ap  eliee  's  purchase  the  course  of  that  creek  hau 
changed  ^nd  run  over  Lnc.s  on  tae  other  sic.e  of  t  e  C.B.!:  .^, 
enib^-nkcient.     In  1901  the  appellant  railway  coi.ip.  ny  acquired    a 
right  of  w;.y  one  hundrec   feet  wide  a  j.  cent  to     the  0.B.&  .i* 
and  sonstructed  its  ro       there  about  two  hundred  feet     fro...    ap- 
pellee's  land,  with  .    solid  einb. nkiaent .         It  appears  that  before 
the   tiiue  of  ..ppellant 's  cons tmct ion,  the  C.  B.  ,j   ^.  bridge  liaa' 
been  reiaoved    nd  a  soli     enibankuient  constructed  there,     except 
that  at  sojiie tiiiie  there  w  s  ^  tr;..p  or  opening  through  the  e  ..- 
banbi;ent  so  t'lat  water  c<tiuld  escape  fro...  ap  ellee  's  1.  nd  a!^ong 
t  e  ol;    creek  cb;].nnel  through  tli  t  opening  into  the  nev  c...  nnel 
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Before  coiiiL.enoing  the    .Tef?ent  suit  .ipoeliee  had  sueu  appeli  nt 

in  the  sa..e  court  for  dajiiages    occasioned  to  his  land  in  tie  five 

ye;  rs  1908  to  1912  inclusive,     und  h  d  verdict  ahd  judgment  for 

$50,00,  ?/hich    D^ell-nt  p:  id.       He  brou/^ht    :he  present  suit  for 

damages  accruing  in  the  three  years  1913  to  1915  inclusive,  cm 

kid  verdict  .nd  judgment  for  $600.00,  from  which  the  coiiip..ny  pro- 
secutes this  <  ppcul. 

The  first  ;;uit  was  tried  on    .  decln.tion  cliarging  th.-t 

the     defendant  constructed  an  ejub  nkuient  for  r.  ilro  d  purposes  on 

..  strip  of  ground  .  djacent  to  the  right  of  w.  y  of  the  C.B.i  ^« 

Bailro.  ci  company,     nd     v/ithin  two  hundred  feet  of  plaintiff's  l^nd 

that  before  such  construction  by  the  uefendaut  t  .ere  w  .s      nutur  1 

water  course  across  its  right  of  way  with  sufficient  opening  und 

outlet  to  ...eriuit  .11  w,  ters  flowing  into  Kickapoo  greek  to    be 

C-.rried  off  without  daiiiage  to  plaintiff's  1  nd;   that  the  i.efendant 

constructed  si:  e...bankrnent  contrary  to  law,  without  leaving'  any 

opening  or  outlet  ior  w  ter  flowing  therein  to  flow  into  Kick>,poo 

Creek;   that  by  reason  of  such  construction  of  saic  ejiib.nkiiient     the 

water  th  t  orevious  to  said  tL.ie  flowed  dovm  >,.nd     through    said 

n  tur  1  water  course,  collected  end  are  now  collecting,     nd  backin, 

upon,     ]id  overflowing  plaintiff's  I  nds.       The  first  of  the  two 

counts  in  the   ja-esent  case  was  the  same  as  tliat  decSlaration  exce  :>t 

as  to  the  time  ..nd  ..mount  of  damage  averred.   The  second  count 

averred  th.  t  the  aefen.ant  had  during  said  three  years  co^.^pl  ined 

of,  notice  .nd  knowledge  that  its  said  embanb^iOnt  v.'ould  injure     n 

the 
uai-^ge/plaintiff 's  premises;     tb.t  it    was     sued    by  the  plaintiff 

for  nuch  .a.^ges  so  occ.sioncd  for  the  years  1906  to  191"  i^clusiv 

as  will  ...ppear  of  record,   in  which  suit    >laintiff  aeoovered     and 
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collected  from  the  defendant  dai-^ages  on  said  account  for  said  five 
yesrs;  that  the     damages  for     said  three  years  were  wilfully, 
riialiciously,     nd  negligently,  as  above     lleged,  inflicted  by  the 
defendant  by  viol  tion  on  itv'?  ,.   rt  of  the  stt.tute  of  tlie  st^te  of 
Illinois  providing  th.  t  in  no  c  so  shsll  .   railro  d  oOiupany  con- 
struct a  ro  dbed  ivithout  first  constructing  the  necessary  culvert 
or  sluices  ^.s  the  natur  1  lay  of  tl.e   land  requires, or  i-he  neces- 
sary drainage  thereof  in  the  building,     s     foresaid,  of  t  le  said 
solid  ro  dbed  or  eab  nkoient,  without  opening  to     eriuit  the   free 
passage  of  vater  which  n.  tur  lly  flov/ed.  down  said  ch-annel.     In 
the  foriaer  case  the  gener  1  issue     nd  st  tute  of  liuit.  tions  was 
plead;     in  the  present  c.  se  the  gener  1  issue  only  was  pleao. 

On  the  trial  of  the   rTesent  Cc.se  the  pi  intiff  introduced 
testmony    s  to  the     ajik.ges     occasione'.   by  w.  ter  in     s.  id  tliree 
jc  tbI  that  the  piiysic.l  condition  of  tlie     eiendiint's  eiibanlaient 
h  d  not  change;,  since  the  beginning  of  the  forii^er  suit,  :nd  in- 
troduced in  evidence  the     eclaratio^,  pleas     nd  record  of  the 
verdict  and  judgment  in  that  suit,  -nd  testified  tlakt  tlie  judgoient 
W-S  p,  id.       "efen  ajit  offered  evi(  ence  that  the  C.B.o;  ii.  embank- 
ment obstructed  the  flow  of  w^  ter  towards  tiie  creek  froiu  said 
tr-.ct  of  l.nd,  and  that  deienuant's  embanktnent  did  not  increase 
the  aiiiount  of  w.tcr  upon  that  land;     tii.  t  at  the  tiiue  defendant 
constructed  its  e^ibanbaent  there  v/as  no  n;  tural  flow  of  w  tcr  at 
that  point,  but  tl.at  it  w  n  obstructed  long  befoie;   tliat     he  C. 
B.&  Q.olstructed     t  e  water  before  defend..nt's  enbankaent     w.s 
built.       This  testiiiiony  w>  s  objecteci  to  by  the  plaintiff  on  the 
ground     that  the   li  bility  of  the  t eiendant  was  trded  between  said 
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parties  and  adjudic  ted  in  the  for.aer  suit,  and  also  because   the 
fact  tk;t  some  other  e.^ib.  nkiiient  iidglit  have  obstnicted  the  water 
if  allowec'  to  cross  defendant's  eiiib^nkinent ,     ould  be  no  defense. 
It  was  ii^material  v/hct  the  other  road  would  have  done   if  defendant 
did  not  obstruct  t  e  flow,  and  would,  at  .ost,  only  show       joint 
liability  of  said  cOi.panies,  for  which  the  defendant  would  be  held 
The  court  sustidned  objections  to  this  of  fere,   evidence  "..  s  far 
as  the  evidence  tjoncerning  t  c  O.B.dib  4,eiubanki;ient  is  concerne  ". 
The  defendant  then  ofiered  to  show  that  in  188E  eL;ployeec  of  tiie 
CB.cS;  .>  Railway  Co.apany,.  with  far.iiers  owning  l.Jid  in  that  vicini- 
ty, filled  up  an  opening  in  t  e  C.B.5;  ^.  ambankuiont  at  the  point 
in  querition,  and  that  it     ad  continuously  re..i.  ined  solid  and  no 
water  jhad  gone  .through  except  ordinary  seepage  since  1082,  and  tha 
the  defendant  oid  not  add  to  the  conditions  coiuplaine     of  by  the 
constructi.n  of  its  eiiibankiiient;  which  was  objectec    to  on  tiie  groun 
that  the  evidence  was  not  ^.o.  petent  as  to  what  the  C.B.&  ^.  did 
with  its  eiiib.:.nbiient;   if  the  C«B.5:  ^,  obstructed  a  Wc.ter  course 
previous  to  the  construction  complained  of  it  would  bo  no  justifi- 
cation, and  that  the  obstruction  by  the  aefenaant   is     n  a  judicata 
matter.       The     efen  ant  furtlier  ofiered  to  show  that  the  owner  of 
'    said  tract  of  land  in  question  assisted   in  t  e  work  of  closing  the 
I    water  aourre;   that   it  was  closed  by  tiie  C.B,":    :•       t  the  request 
of  t  e  prOjjerty  owners;  which  was  also  objecte     to  by  the  plaintif 
as  ij-imateri  1,  irrelevant  and  incOi..petent,  and  not  binding  on  the 
plaintiff;  and  both  objections  were  sustained.       The   defendant  of- 
fered in  evidence  tliree  instructions  to  the  jury  given  on  the  trkii 
of  t  G  for.ucr  suit  for  the  purpose,  counsel  said,  of  showing  what 
-    was  subi^dtte     to  th.e   jury  at  th..:t  trial.       Th.ey  were,  in  r>ubst..nGe 
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that   if  prior  to  the  C'efen  ant's  construction  cOi4-)Line     of  t'e 
ejiibankiuent  of  the  CL,"^;  '^,  obstni^ted  tj  e  flow  of  water  into 
Kickapoo  Creek  and  oausdB  w:  ter  to  sti.nd  in  t  e  old  oreek  on  t'^e 
land  0 /ned  ty  the     Uintiff,  .nd  t  .at  the    .efen.ant's  ei:l);.nki;ient 
did  not  adr.  to  the  ohstruotion     Iready  tliere,  ,  nd  did  not   increas( 
t'e  voluiiie  of  w..  ter  which  would  stand  upon  plaintiff's  1.  nd  becaui 
of  the  C.B.3;     .^obstruction,  the   plaintiff  could  not  recover;   tha' 
if  en  opening  under  the  G.B«  "■:   .•  eu^banbaent  liad  becoLie  closed  and 
was  no  longer  used  before  the  defendant's  construction  complained, 
and  aeiendant'ii  conctraction  caused  no     d.  itional  obstruct  ion, the 
plaintiff  could  not  recover,     rl.  intif.  ':;  objection  to  ti.is  evi- 
dence was  sustaine. . 

.p..el].e.'s  position  as  to   ./ae   law  is  indicted  by  tiie  f 
going.       iie  insists  on  two  propositions:  Pirot,  thc;t  exeh  inde- 
pendent of  the   ior...er  judgment,  oven  though  the  flow  of  water  ha 
for  i.:any  years  before  ,  p  ell-.nt's  construction  been  obstructe 
by  the  C.B.b   i,  embunkiuent, still  that  was  entirely  iujm:iterial 
in  this  procec.ing  to  r  cover  from  appellant  for  obstructing 
the   flow    by  its     said  exub-nkiiient;     Second,  that     uppelb.mt  is 
estop^^ed  by  the   judgment   in  the  for^-er  suit  to  raise     ny  question 
here  whether  the  water  complained  of  v;ould  lave  rCi..,  ined  on  and 
daiL^ged  tne  land  just  t  e  same  had  its  embanL.ient  not  been  built. 
We   think  t'-e  first     osit.Lon  untenable.       ,,'hile   it   is  true   that 
one  wrongdoer  cannot  defend  on  the  ground  that   '^e   is  responsible 
only  for  a  part  of  t  e  aani^ge  coxuplained  of  occasions,  by    .L.iseli 
and  others  associated  with  him,  yet   it   is  iiHK    not  true   that  eve 
wrongdoer  beco.ucs  responsible  for  all  the  wrongful  acts  afiectin^ 
the   property  in  question  co..a..itted  by  ot  ers  entirely  independent 
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frOiu  Li.  I  ere  is  no  ro.f  or  /reauii-  tion  that  t  e  act  of  t  e 
('.B.  :  ..  v/.  s  wrongful,  or  t  ..t  its  G>abtnlcaent,  if  solid,  wc-  not 
rightfully  there  at    .  .e  tiiiie  when  appellant  constructed  its  roadb< 

jpellant  had  the  ri^  t  to  shov/,  if  it  could,  t  lat  t'-c  C.B.J:  .i. 
eiiibL^nkiiient  waa  taei-e  obstructing  the   [passage     of  w.  ter  fro-a;  ap- 
pellee's L^nd    at  tl;e  time   it  constructed  its  road.       This 
question  is  set;,led  in  Pcjiiey  v  B  .0  O.u.VuR.R.Co. ,     235  111.  502. 
That  w  n,  .  s  'nffie,  a  question  of  obstructing;-  txE  a  water  course ,0: 
the     efeui  ant  offered  evidence  to  show  tkt  the  L.nd  beyond  its 
trestle  ha(   so  filled  ajid  r  ise     that  the  wtter  would  not  longer 
flow  in  its  n  tur.  1  coiirne,  nd   insistea  tliat  it  w  s  not  bound  to 
go  upon  t  e   limds  of  otliers  ajid  cut      ch  nnel  below  its  ovm  ro- cl, 
and  th  t  it  was  useles:    to  cle  n  out  its  trestle  because  the  wate 
could  not  flow  away  fro^..  it.       It  was  held  that  the  tri  1  court 
proper  ly  refused  to  direct  ,_   verdict  on  that  grouad,not  because 
the  evidence  v/ac  iLanatcrL  1,  but  because  it  was  coritr;'dicted,and 
tie  trial  court, for  the  purposes  of  tK  t  motion,  ijust  consider 
t  e  evidence  of  the  plaintiff's     s  true./    but  it  7/..  s  said  tliat  th 
tri  1  court   ;;roperly  left  the  question  of  iv  ct  for  th.e  jury  wheth 
it  would  ot  not  have  been  useless  to  keep  the  defendr;ut's  trestle 
open. 

There  is  no  question  in  the     resent  case  of  a  for.uer 
,d judication  of  the  entire  cause  of  .  ction.       To  be  such  it  i.ust 
appear  thiat  fie  cause  of  action  and  the  thdng  soug  t  to  be  re- 
covered are  t  e  sa  e  in  both  suits.       Tlicre  iuust  be  identity  of 
parties,  of  subject,     nd  of  the  cause  of  action.     liarkley  v  The 
People,   171  111.  260;  but  as  the  court  said  in  t  .^.t  case:-    'There 
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"is,  however,     a  clearly  defined  distinction  between 
tliat  class  of  coses     nd  where  GO.-ie  controlling  fact 
or  iiiat 'er  material  to  tue  deteriuination  of  Loth  causes 
Ks  been    adjudicated  in  a   for. or    roceet  ing  in  -    court 
of  jo...petent  juris  ict ion, and  t -e  saiue  fac^  or  ...otter 
if    ijjDiin    t  issue  tetween  t  e  Sa.e    parties.     In  this 
lat  er  case   the  a   judication  of  the  f .  ct  or  matter  in 
the  fir;;t  suit  will,  if  properly  ,:resente.  ,  be  con- 
clusive of  the  3a.:,e  qiies'tion  in  tie  latter  s  it,   ir- 
respective of -wheth.er  t'-.e  cause  of  action  is  the  saj..e 
in  both  suits  or  not.       This  is  generally  deno.inated 
estopoel  by  veraict, '     Leopold  v  Oity  of  Chicago, 150 
111.  56 J:  iVright  V  Grifiey,  147. id. 496;  rlann..  v  Read, 
102  id. 5^6. " 

It   is  s.:id  in  Black  v  iioyd,  211  111.  290,  ;:95,  quoting  from 
riaim.   V     ead,  102  ill.  596:-  "  This  species  of  estoppel  is  known 
to  the   law  as  an  estoppel  by  verdict  and   is  equi-lly  avail  ble   to 
a  plaintiff  in  support  of  his  .  ction,  ';/hen  the  uircuiiistances 
warr.:-nt  it,  as  when  ofiered  by  a  defendant  as  nL.tter  of  defense." 
nd  in  Chicago  Title  "^  Tr.  Co.v  Storage  Co.  260  111.  48j,493,- 
"  n  estoTjpel  by  verdict  is  but  another  br.nch  of  tue  doctrine  of 
res  judicata,  and  it  rests  upon  t.lie  sa.L;.c  principle  of  law-     tk  t 
is,  ti-at  a  .::.  tter  once  litigated  betweeb  parties  to  a  final  judg- 
ment in  a  court  of  coiupetent  jurisdiction,  cannot     gain  be  con- 
troverteu."       This  court  said  in  '  aiimtami  v  Connoily,  loo     111. 
App.  504,  508,-  "   nlierc  a  judgment  is  offered  in  evidence     in  ^ 
bar  of  a  claim  and  it  is  uncertain  from  the  record  what     w.s 
adjudged,  parol  evidence   is  adi.iissible  to     show  what  te.^'tiiuony 
was  given  :.ad  wliat  questions  were  subii.it ted  for  deter,  inat ion 
at  the  tii;.e  the  judgment  w;  s  entered,"  citing  authorities. 
The  doctrine   is   limited  to  :ii;atters  necessarily  involved  in  t:e 
litigation,  but   it   is  equ^.liy  .,  pplic^ble  whether  the  point  was 
itself  th.e  ultLuate  vit;:l  point,   or  only  incidental  but  still 
necessary  to  ^  decision  of  the  case.     (   Leopold  v     City  of  ChiCc^gc 
150  111.  563,574.)      "finy  cases  are  cited  on  the  quest .i.on     of 
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estopped  by  verdict  in  People  V  Locklin,  273  ill.   106,  where 
it   is  held  that  extrinsic  evidence  w.  s  not  admisrribie   to  show 
tlie>t  a  judgii.ent  vis  refused  for  reasons  other  tk.n  those  rpecifie. 
ly    stated  in  tlie  record.  The  general  rule     is  that  parole 

evidence    ;3  .  di^issihle  not  to  deterudne  whcit     the  .  .  ju  ication 
WaS,  that  bein^^     ettled  "by  t  e  record  alone,  but  to     deter.uine 
what  was  adju.  icated  upon.      (  Langmxiir  v  Lan  es,  llL;  ill.App.134, 
137.)         The  court  in  Barger  v  llobbs,  67  111.  592,  598,  used  the 
following'  lan^,-^iKigG ; -  "     The  rule   is  thus  accurately  and  concisely 
stated  by  .jf.   Justice  Larrows  in  Sturtevant  v^R.ndall,  53  .T^ine, 
140:    '  What  appears  by  the  record  is  to  be   j.;roved  by  the  record 
only,  -  m'.  nothing  contradictory  thereto  can  be  ad,.iitted;  but  wk. t 
need  not,  and  in  fact  does  not,  a yoear  by  tjie  record,  if  neces- 
s  ry     t       ent  blish  the  identity  of  tJie  subject  i.iatter,  or  of  t  e 
grounds  upon  which  the  ju()graent    roceeded,  jiay  be     upplied  by 
parol  proof,  to  t  e  exteat  of  showing  whether  niatters  that  Liight 
k-ve  been  .  cLuis  ible  under  the  pleadings  were,  or  were  not, 
actu  lly  presented  and  considered  in  the  adju  ication. '     See  also 
Bigelow  on  astoppel  5,  Shepard  v.iJutterfield,  41  111.  76." 

In  the  early  case  of  ZiiiMieriii^,n  v  Zimaerman,  15  III.  84, 86,  the 
court,   in  discus  ing  this  fiuestion,  oaid:  "   r'arol  evidence   is 
frequently  admissible   to  show  wli^-t  was  adjuaicated  uppn,not  to 
show  wiiat  the  adjua ication  w;  s."       In  Paliaer  v  Sanger,  143  111. 
34,40,  the  court,  quoting  froiu  text  writers,  said:-    'And  t:  ough 
the  lieclaration  in  thr  foriner  suit  may  be  broad  enough  to  include 
the  subject  iiatter  of  tie  seconu  action,  yet  if,  upon  tiie  whole 
recor;  ,   it   is  doubtful  whether  the  subject  j.^itter  w  s  actually 
passed  upon,  parole  eviaence  will  be  adudttcd  to  rhow  tie  truth." 
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In  t'at  Gi.se  parole  evidence  was  held  ad.  is:  ibie  to  show  erliEther 
.xi  itei;i  of  a  ck  iui  preoented  for  allowcuoe   in  the  probate  court  w 
in  fact  p.'ssed  upon  by  the  i;ourt.       It  die.  not  .ypear     i'roi.i  the 
record  w!  et'er  it  was  or  not,  exce  t  tiie  judginent  was  not  so  lar^^ 
.  r;  it  Y,-ould  have  been  h.d  the  cour^      Ilowed     11  of  t  e  several 
items  of  the  claL,u       The  ;  ppelL  te  court  of  the  first  district, 
speaking  through  Justice  :unc;;n,  in  Robinson  &  Oo.v  ..iarr,181  Ilx. 
App.  605,  citing    :arkley  v  The  People,  supra,  and  on  tie  questior 
of  estoppel  by  judgiuent,  said;-  "    'In  all  cases,   t  lerefore,  "-here 
it   is  sought  ttt  >- /ply  the  estoppel  of  a  judgment  renuered 
upon  one  cause  of  action  to  ui  tters  arising  in  u    suit  upon 
a  different  cause  of  action,  the  inquiry  iMst     ..Iways  be  i.s 
to  the  point  or  question  actually  litig. ted     nd  determined 
the  origin- 1  action,  not  what  might  h,ve  been  thus  liti^^^ate 
and  determined.       Only  upon  such  m.tter  is  the   judgment  con- 
clusive in  c:nother  action.'      '  The  burden  of  proof  is  always 
upon  the  defen  ..iit,  who  pleads  X33.  3U(  ictaj  because  of  a 
former  judgment,  to  set  up  th.t  judgment,   ..nd  show  wliat  was 
cieterLdned  by  it,  and  wLat  is  co..jv.on  to  the  subsequent  acti( 
The  proof  must  be  clear,  cert  in  and  convincing,'         There 
must  be  no  uncertainty  is  to  the   .Tecis     question  raised  .  n( 
ueten^iined  in  the  for.uer  suit,  and  it  must  appear  upon  the 
record,  or  by  extrinsic  evicence ,  that  that  precise  questio] 
is  ;;i  controlling  issue  in  t'le  second  suit,  or  tlie  judgment 
in  the  first  suit  will  not  operate  ..s  an  estoppel.     Theolog 
cal  Seminary  v  People,  189  111.  439;   Gro;awell  v  Cou  ty  cf 
Sac, 94  U.S. 351;  Jienike  v  Denike,44  App.Div.  (h'.I. )   621;"*** 
It   is  not  sufficient  to  s,  ow  t  at   Lhe  matter   in  question  wa 
pleaded  or  in  issue  in  the  former  Kuit.    it  ...ust  also  appear 
to  be  precisely  deteriiined,"         -,  - 
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V,'e  do  not  see  liow  it  qcji  be  said  in  t  e  present  case  on  the  f;:ce 
of  the  record  i.;di.dt.;ed  in  evidence  that  there  wis  an     djudication 
in  the   former  case  of  the  question  v/hether  appellant  wls  li  ble 
for  .11  the     ijiiages  occasioned  to  a  ipellee^s  1    ,d  froia  the  f,  ilure 
of  water  to  esc.  pc  to  tlie  creek,  or  w  s  only  li  hie  for  so  x-oich 
daniage  as  it  iiiight  be  ]:ield  to  occasion  by  the  construction  of  its  ( 
banbuent  one  iiundred  feet  nerrer  appellee's  Ian.,  th^n  w  s  the  C.B. 
&  ,^.  eiub?::nkiuent.       In.  epen  cnt  of  ,  ny  question  of  pieading^v/e  thin! 
acelL.nt  h.  d  the  right  to  show  th.t  the  damages  in  the     forLier 
proceeding  vrerc:  not  in  fact  assessed  on  the  theory  of  law  that  ap- 
pellant v7  s  li  ble  for  t  e  entire     caii^e.     T  ere   is  nothing  in  the 
judgiueiit  of'ered  in  evidence  to  slio;/  whether  they  were  or  not,  excej 
comparing  that  ju  .ginent  for  five  years'   daiiiages  with  the  present 
judgment  for  three  years'  dajiiageg  we  la  glit  presuiue,  as  did  the  coui 
in  the  PaLuer  case,  that  .appellee  w.-s  not  there     llowed  his  ectire 
damage  froa  water.       The   instructions  ofiered  in  evidence  ,  nd 
excluded  show  that  the  court  in  the  former  tri;  1  held  tliat  ap,jell  i 
Was  not  lic-ble  except  for    ny  increase  th  t  tlie  ev  dence  might  sho\ 
in  t  e   flooding  of  the   land  occasioned  by  its  eiiib.nbiient.       If  it 
can  be  shown,  ^s  it  seeij.s  it  can  froj.i  t^.e  above  authorities,  tk  t 
a  party  on  the  tri  1  with  rev/  one   itein  of  his  dei.!and,as  in  ic.tec 
by  the  pleadings,  frOiu  the  consideration  of  the  court,  we  do  not 
see  why  it  would  not  be  coi..petent  to  show  that  the  court  with  rew 
one   itSiu  of  the  dei/iand  froia  the  consider..tion  of  t^  e  jury  ..nd  ob- 
tained a  verdict  :  nd  juagiuent  excluo.ing    .ny  cons ider^-t ion  of  tli  t 
itej.;.         pparently  in  the  for.ier  trial  appellee's  contention  here 
a?.;  to  t  e  Lw  ws  either  not  ..a.de,  or  not  sust  ined  by  the  court, 
Inste  d  of  obt-  ining'    n     djuaication  there   in  support  of     is  c on- 
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tention  here,  he     pp.rently  obtvidned  one  ciirectly  against  nis     re- 
sent contention. 

It  follown  frOi.L  the  .hove     iscusslon  of  the  I  y/  tk;t  v/e 
are  of  the  opinion     the  court  erred  in  the     A.dssion  -Jid  rejection 
of  evidence,  .nd  giving,  iqoc  ifying  and  refusing  instructions  insof- 

s. 

c.s  the  court's  miction  was  v  ri  nt  fro.  the  views  here  ezpresseu, 
c.nd  for  t-.at  re.  son  the   judgtaent  .uuat  be  reversed.       V.-rious 
questions  are    .resented  .  hd  ar^ed  by  .:|jpellont,hut   insofar  as  we 
regard  thei.;    :ubst:nti  .1  they  are  iinswered  by  v/h.  t  v/g  have  ¥efore 
said.         Appell  nt  suggests  that     ppellce  diu  not  ple;..u     for^ier 
adjudgication,  but  that  question  was  not     resented  to  the     court 
below,  end  is  not  before  us.         ..iuGh  iuj  be  foun.    in  text  books 
covering  the  subject  of  res  ju  icat.   on  the  necessity  of  pleading 
an  estoppel  when  it  is  relied  upon.       The  ju  cg;i.ent  is  reversed  .  nd 
the  CLUse  reixL.noed  for  further  fToceec^lngs  not   inconsistent  with 
the  views  here  expressed. 


Ee versed    nd  re..ianded. 


Nieh  us,    '.J.   took  no  prrt. 
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STATE   OF  ILLINOIS,    |_ 

SECOND  DISTRICT.  I  ''^'        I,  CHRISTOPHER  C.  DuFPY,    Clerk   of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoino-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this    

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


%J' 


205  I.A.  232 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  t/ie  fourth  day  of  April, 

/ 
in  the  year  of  our  Lord  one  thousand  ^ine  hundred  and  seventeen, 

,f 
within  and  for  the  Second  Districtlof  the  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES,  Pr|^siding  Justice. 

Hoti.  DORRANCE  DIBELL,  Jilstice. 

Hon.  JOHN  M.  NIEHAUS,  jlistice, 

CHRISTOPHER  C.  DUFFY,  Q^erk. 

E.  M.  DAVIS,  Sheriff.  ;) 


\ 

BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

^rH  j  '  the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6408. 

C.  F.  Irwin,  appellee* 

V8  Appeal  from  City  Court  Flgin. 

J,  M«  Manley  et  al. 

appsllanta 

Dibell,  J. 

This  is  a  3ult  in  equity  brought  in  the  city  court  of 
El^in  by  Clinton  F.  Irwin  against  J.  M,  Manley,  R,  H,  Kramer 
ani  others,  by  ,vhich  oompli.inant  sought  to  obtain  a  ieore©  that 
a  certain  lot  four  in  the  city  of  Elgin,  ov/nei  b^/  Irwin,  was 
not  subject  to  the  lien  of  a  juigment  obtained  by  Manley  and 
Kramer  ap.ainst  James  Sullivan  on  D'^cember  15,  1911  in  *•>.?  city 
court  of  Elgin.  The  bill- claimed  the  facts  to  be  that  formerly 
Sullivan  owned  this  property  and  occupied  it  as  a  homestead 
with  his  \\ife,  IQla  Sullivan;   that,  on  October  6,  1911,  Sullivan 
a.nl  wife  placed  an  incumbrance  thereon  to  secure  an  indebtedness 
of  ^750.  which  has  not  been  paid;  that  Manley  ani  Kramer  ob- 
tained said  judgment  against  Suilivan  on  December  15,  1911, 
while  said  premises  were  atill  homestead;   that  on  that  day 
Sullivan  left  his  vire;^that  on  the  next  lay  she  filed  a  bill 
for  divorce  in  rssSSSa^Wy  court  against  him,  ani  that  Irwin 
was  her  solicitor;  that  Manley  and  Kramer  were  solicitors  for 
Sullivan;  that  there  was  a  decree  of  divorce  on  January  4,  1913; 
that  taat  decree  found  that  Sullivan  bought  this  property  with 
the  joint  earnings  of  himaeir  and  wife;  t'lat  Sullivan  appropriated 
to  his  own  use  all  the  proceeds  of  said  incumbrance,  which  was 
still  unpaid;  that  t-he  ieoree  gL;.ve  Mrs.  Sullivan  title  to  aa:  d 
premises  and  their  household  furniture  for  her  alimony;  that 
said  decree  was  recorded  on  that  day  in  the  recorder's  offic-j 
of  Kane  County  in  which  Elgin  is  issxtaii  situated;  that  on  the 
same  day  and  after  eai i  iecree,  Mrs.  Sullivan  convsyed  said 


•  DallEo-^    ,nlvr-rl    .7    ,0 

^js/'t   ©etiosi    r  aJtiiJcfo  o.+   fflsx/oe   ;tna:nl.3lqmoc  rfoirfw  ^d  iszo.^io  lajc 

tn^<  ^ftXn-:V  iftf  Jtenl-n.tcfo  ^rramslut   ^  "^^  atli  ©rit  o*  tosldue      ton 

Y^lo   •''^^   nt  XI6X    ,5X  TsofmsoeQ  no  a-avtLLuS  aemjsL  *enl-3p£  lem^iJ 
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\;j&i    tjsr::*    no   ;^^.-'t      (tjaa^eeinoxf  Xilta    eiow   eaaimsiq  Jtljse   sXidw 

XXic'  i.  i  sXil   9rifc   ^sl   &x9a  en*  no  ;fi.u''^  jalik^    eirf  *^9X  njsviXIi;3 

niwil   tjidf  tn^   ^mid  iBat-ej-j^     tix/o,        ^«       ni  aoiovli.   rot 
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property  to  Irwin  an!  ]:e  took  posseBslon  ani  afterwards  contracted 
to  aell  it  to  oertain  other  parties  ani  put  them  in  poaaesslon; 
that  3ai i  judgment  is  a  cloud  uoon  Irwin's  title  to  sail  property 
tV.at  the  premises  were  a.nd  are  only  worth  aorre  5^1, 500  or  ^1,600 
ani  le^a  than  said  homestead  estate  anl  said  prior  incumbrance, 
which  is  still  unpaid,  uni  therefore  said  juigmsnt  in  fact 
never  became  a  lien  tiipon  saii  property  Kanley  and  Kramer  an- 
swered th3  bill  ani  filed  a  cross  bill  which  was  answered,  and 
there  was  a  trial,  and  afterwards  the  trial  ;juJge  orally  ann- 
ounced his  concli^siona  that  the  prayer  of  "he  bill  shoul  i  be 
granted  and  that  the  cross  bill  should  be  iisraissei  'or  want 
of  equity.  Thereupon,  before  any  written  ieoree  had  b'pn  pre- 
pared, Manley  and  Kramer  iismiasei  tisir  cross  bill  by  leave  of 
court.   Irwin  had  a  decree  under  his  bill*  Manley  ani  Kramer 
appealed  to  the  supreme  court.  They  ther-  claimed  among  other 
things  that  Irwin  iii  not  own  the  homestead  estate  in  said  land; 
that  sail  iivorce  deooee  iii  not  pass  t ■  e  title  to  snid  lot  to 
Mrs.  Su.'  livanj  that  the  proof  lid  not  ohow  that  James  Sullivan^ 
had  a  homestead  ani  that  the  isoree  did  not  dispose  of  his 
homestead,  if  he  had  one;  that  thers  was  evi lance  which  estopped 
Irwin  from  claiming  that  said  lot  was  only  worth  C'1,500  or  Jl,600 
and  that  this  juigment  became  and  remained  a  lien  upon  that 
property*  In  transferring  the  cause  to  this  court,  the  supre  e 
court,  in  Irwin  v  Manley,  S76  111.  353,  ieoiied  that  the  qu^istione 
whether  the  evidence  established  a  homestead  in  Sullivan,  whether 
the  ieoree  of  iivorce  conveyed  suii  pr-^mlses  to  "rs.  Sullivan, 
and  whether  her  ieed  conveyed  the  property  to  Irwin  oouli  not 
be  considered  upon  thie  reoord,  because  of  admif^sions  which  -"he 
appellants  made  in  their  answer*   In  their  reply  brief  appellants 
claimed  that  by  their  answer  they  iii  not  aimit  that  Ir-^^rin 
^ad  title  to  lot  four,  but  only  that  Mrs*  Sullivan  conveyed  him 
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what  title  she  had,  but  that  they  ieniei  that  he  obtained  title 
to  Sullivan's  homestead  eatatei  The  answer  of  appe^lanta  not 
only  admitted  that  Ura.  Sullivan  ieede i  said  property  to  Irwin 
but  further  alleged  t;;at  on  or  about  December  31,  1911,  appel- 
lants learned  that  other  Julgmenta  were  about  to  be  entered 
againat  Sullivan  and  co-^municated  suoh  information  to  Irwin, 
and  appellants  and  Irwin  agreed  upon  the  Ifmedlate  trial  of 
sail  iivoroe  suit,  and  that  title  to  sail  r-al  ectate  should  be 
vested  In  Mrs.  Sullivan  and  Irwin,  and  that  after  the  actual 
costs  were  pail  and  a  reasonable  sum  paid  Mrs .Sullivan  as  alimony 
said  lot  four  should  be  the  property  of  appellants  and  Irwin; 
and  that  this  agreement  was  to  provide  fcr  paying  the  reasonable 
solicitor's  feea  of  apperlant  and  Irwin  (it  else  her*  appearing 
that  said  judgment  was  for  solicitor's  fees  earned  anl  to  be 
earned  by  a;:pellanta);  that  appellants  filed  an  answer  in 
sail  divorce  case  for  Sullivan  and  it  was  -^ried  on  January 
4,   1913,  "ani  that  said  C.  F,  Irwin  on  the  same  day  obtained 
title  to  said  lot  as  trustee  fcr  the  benefit  of  hiraf.elf  and 
these  defendants,  pursuant  to  the  above  mentioned  agreement 
ani  is  now  hollinr;  the  title  to  sail  pr^^miaes  aa  such  trustee," 
Therefore?  the  answer  lid  expressly  admit  that  Irwin  had  the  title. 
Th-?  cross  bill  was  filed  by  appellants  for  the  pxirpose  of  having 
their  rights  in  the  title  to  sc^id  lot  eatablished  ani  to  either 
be  decreed  part  owners  -.vith  irwln  or,  if  he  had  fcli  the  same, 
to  have  an  accounting  with  him  ani  a  decree  for  their  sr.ire  f 
the  proceeds.  The  oross  bill  w^s  more  full  in  its  alle-ationo 
that  Irwin  had  the  title  in  trust.  The  answer  to  the  crosa 
bill  among  other  things,  pleaded  the  Statute  of  Frauds • 

It  ia  obvious  that  under  the  decision  of  the  supreme  cout' 
the  only  quest!  n  left  for  this  court  to  pass  upon  ia  -v^^sther 
appellants  had  an  interest  in  3i.id  pr-mises  by  virtue  of  said 
alleged  agreement  between  tliemaelves  and  Irwln.  This  was  a- 
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affirmative  defense  upon  which  they  had  the  burden  of  proof* 
They  offered  no  proof  of  any  such  agreement,  and  there  is  no 
proof  thereof  in  this  record. 

The  decree  ia  tlierefore  affirmed. 


I    '  ( 
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•txoosi  atdS  ai  lo9i©rft  looiq 


STATE   OF  ILLINOIS,    )    ^  ^,     ,       c  .u      ^        iw 

SECOND  DISTRICT.  i  I,  CHRISTOPHER  C.  DuFFY,    Clerk  of  the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this    

(Jay  of — in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  IaPPELLATE  COURT, 


Beg-un  \nd  held  at  Ottawa,  on  Tuelday,  the  fourth  day  of  April, 
in  tlrp  year  of  our  Lord  one  thotsand  nine  hundred  and  seventeen, 
withinand  for  the  Second  District  of  the  State  of  Illinois: 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice. 
VHon.  DORRANCE  DIBEl|.,  Justice. 


\ 


n.  JOHN  M.  NIEHAIIS,  Justice. 


CHRISTOPHER  C.  DUF|'Y ,  Clerk 
E.  1^.  DAVIS,  Sher/ff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

MAY   9  1917       ^h^  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


,1r 
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nnooe 


.  vVOlIO^ 


6311.  Agenda  58, 

Albert  C,  Taylor, 

Appellee, 
-vs-  Appeal  from  Circuit  Court 


Burt  Craig, 


of  ilcnry  County, 


Appe llant , 


Kiehaus,  P. J. 

This  is  an'"  act  ion  in  assumpsit  brought  by  /Ibert  C.Taylor, 
the  appellee,  in  the  circuit  court  of  Henry  county,  ag-ainst 
the  appellant,  isurt  Craig,  to  recover  a  balaace  claimed  to  be 
due  the  appellee  for  an  automobile  which  appellee  avers  he  sold 
and  delivered  to  the  appellant.   The  declaration  consists  of 
the  cOi.imon  counts.   a  copy  of  the  account  sued  on  was  attached, 
and  an  affidavit  of  the  a|)pellee»s  claim  verifying  the  ai^iount 
claimed  to  be  due.   The  appellant  filed  the  general  issue,  and 
gave  notice  of  special  matter  of  defense  verified  by  an  affi- 
davit of  merits,  in  which  it  is   stated  that  the  special  matter 
of  defense  is  set  forth  in  the  notice,  namely;  that  the  ap- 
pellee had  agreed  to  and  did  receive  as  payxient  for  the  auto- 
mobile sold  to  appellee  appellee's  one-half  interest  in  certain 
notes  executed  by  R.E.Sloan  cjid   C.E.Opp,  whicJI  are  de  cribed 
therein;  and  a  certain  Ford  automobile  of  the  appellee,  which 
was  valued  at  $300.00,  and  delivered  to  the  appellant,  and  ac- 
cepted by  him.   And  no  other  defense  is  inentioned  in  the  plead- 
ing, or  affidavit  of  merits* 

There  was  a  trial  by  jury,  and  a  verdict  finding  the  issues 
in  favor  of  the  appellee,  assessing  lis  damages  at  $149a. 
Appellant  made  a  i..otion  for  a  nevy  trial,  which  was  overruled, 
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ir.'  ,v*:Ti;oi>  ^TUieH    lo  J'xx/oo  ^ixraiio  adi  at  .aeilaciqa  ad* 

)d    oi  i)aidisXo  tocsiatf  «  isToodi  oi  «3iBiO  dixn.  ,;fiiBll9qqB  aif* 

03  3n  Eiavp:  oailaqqB  ifoiilw  BlidouiOiua  ob  lol   isIJaqqB  9if*  exrJb 
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flxa^ijo  fli  icoisial  liad-acro  n*ooiioqt^B  9eIl9qqB  o;^  Jbioe  alidoia 

bsdi'fu. 9&  atfl  ^oidw  , qqO.il. 0  Jbiia  iiiiolo./l.fl  \d  boJnooxs  Bsioa 
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, -^M;^  Is  BsgoioBb  aid  aniaasaefc;  .eelltqu-j  ad*  lo  lersl  ni 
^belsniovo     p.  w  rfuiifw  ,1  iii   ..'9fi   -•.  id  noilo...  a  abEori  inslioqql 


and  judgement  was  rendered  on  the  verdict,  from  which    this 
appeal  is  taken.       The  ap,)ellant  complains  because  the  court 
ruled  out  evidence  by  which  he  offered  to  s'ow  that  there  had 
been  an  express  warranty  made  in    connection  with  the  cale  of 
the  automobile  by  the  appellee,  and  a  breach  of  such  warranty. 
We  are  of  opinion  that  the   court  properly  .  xcludeu  this  evidence 
It  did  not  come  within  the  matters  specified  as  a  defense,  by 
the  notice  and  affidavit  of  merits  filed.       The  appellant    was 
limited  in  making  his  defense,  to  the  matters  set  up  in    the 
notice  and  affidavit  of  merits.     (  .liller  v. Thomas,  200  111. 
/pp#  125)      And  it  may  be  said  in  this  connection  that  the  right 
of  appellant  to  amend  his  affidavit  so  as  to  iiiake  thiB  evidence 
admissible  is  not    ;resented  for  our  decision. 

Appellant  also  contends  that  the  court  erred  in  some     of 
the  instructions  which  were  given  for  the   appellee.  fter 

careful  consideration  of  appellant's  contention  in  thot  regard 
we  are  of  opinion  that  no  error  was  coiiimitted,  e-cept  in  the 
giving  of  the  inst  uctiom  concerning  the  allov/ance  of  interest, 
in  Wjiich  the  court  told  the  jury  thrit  if  th^    found  from      the 
evidence  that  the  defendant  ui  reasonably  and  vexatiously  with- 
held payment  of  thepurchase  price,  less  the  $300.  credit  for 
the  Ford  automobile,  that  then  they  should  include  in     their 
verdict  interest  at  the  rate  of  five  per  cent,  per  annum,  com- 
puted on  the  purchase  price  of  the  car  as  found  by  t  em,  from 
the  time  that  the .purchase  price  was  so  unreasonably  and  vexa- 
tiously withheld,  to  the  time,  of  the  trial.       This  incitruction 
was  erroneous,  inasmuch  as  there  was  no  evidence  upon  w  ich   " 
finding  of  unreasonable  and  vexatious  delay  could  be     based.         ' 
The  evidence  shows  that  there  was  no  delay  in  payment,  except 
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on  account  of  the   defense  which  the  appellant  claimed    to 
have   to   the  plaintifl's  deiiiand,       /ppellant  had  the  right  to 
laake  the  defense,  though  it  might  delay  payment.       Tliis    is 
expressly  decided  in  Imperial  Hojrel  Co.  v  Claflin  Co.  175  III. 
119,  where  the  cupreiuO  court  say,     concerning  the  point  in- 
volved;- "  The  mere  fact  of  appearing  and  defending  a  suit     is 
not  sufficient  (for  the  allowance  of  interest,)  because  it  is 
a  right  which  cannot  be  construed  into  unreasonable  or  vexa- 
tious delay  in  pcyment^       To  create  an  unreasonable  aoi  vexatioi: 
delay  in  payment,  within  the  nioaning  of  the  statute,  thereiiiast 
be  more  than  mere  delay  in  p^ment.       To  authorize  a  recovery 
for  interest  the  debtor  liiustin  some  way  throw  obstructions  in 
the  way  of  collection  by  some  circuiiivention,  contrivance     or 
manageiuent  of  his  own,  which  induced  the  court  to  withhold 
proceedings  against  him  longer  than  it  would  otherwise     have 
done." 

Where  the  amount  erroneously  allowed  for  inter  st  can    be 
definitely  determined,  the  error  can  be  cured  by  a  remittitur; 
but  in  this  case  the  amount  allowed  for  interest  is  not     as- 
\     certainable,  ^md  it  is  necessary,  therefore,  to  reverse  the 
judgment  and  reiiiand  the  case.     (  0*Heron  v..''merican  Bridge  Co., 
177  111,  App.  40o.) 

For  the  error  indicated,  the   judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  rejiianded. 
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STATE   OF  ILLINOIS,    (  _ 

SECOND  DISTRICT.  f  '"^'        I,  Christophkr  C.  Duffy,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this       

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  fdurth  day  of  April, 

in  the  year  of  our  Lord  one  thousand  ninepundred  and  seventeen, 

/ 
within  and  for  the  Second  District  of/the  State  of  Illinois: 

/ 
Present--The  Hon.  DUANE  J,  CARNES,  Presiding-  Justice. 

Hon.  DORRANCE  DIBELL,  Jul  t ice. 

/ 

Hon.  JOHN  M.  NIEHAUS,  /us t ice. 

/ 

CHRISTOPHER  C.  DUFFY/ Clerk . 

/ 
E.  M.  DAVIS,  Sherif/. 


X I 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
MAY  9  -  1917         the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


6326.  /genda  51, 


-lartin  Eingdalil, 

'  efendact  in  iilrror, 


Writ  of  I'irror  to 


Wm,  0.  Jolmson,  l^eoeiver  of  circuit  court.  Lake 

the  Chicago  ■:  ..ilwaukee  Electric  Couity. 

Railroad  COi..pany,  Corporation, 

PLamtiff  in  mirror* 


Mehaus,  P.J. 

This  is  an  action  conimenced  in  the   circuit  court  of  Lake 
county  hy    lartin  Ringcahl,  uefendaut   in  error,  against  the 
plaintiff    in  error,  u'illiaLi  0.  Johnson,  receiver  of  the 
Chicago  u:  Iiilwaukee  Electric  Railroad  Coupany,  touBcovcr 
damages  for  personal  injuries  suffered  by  the  defendant   in  error 
in  being  struck  by  an  electric  car  of  .plaintiff  in  error  while 
in  tlie  act  of  crossing  St.Johns  /venue,  in  HighLmd  Park. 
TLere  v/as  a  trial  by  jury,  and  a  veraict  and  judf^i.ient  in  favor 
of  tie  defendant  in  error,  for  $1300.   irom  u  ich  t  is  \'7rit     of 
error  is  prosecuted. 

The  counsel  for  plaintiff  in  error  iiiake  the  following 
stata^iCnt  in  their  brief  concerning  the  ciatters  involved  for 
decision:     "     The   declaration  and  the     dditional  count  filed 
charge  tbit  the  defendant's  servtmts  carelesnly  operated 
an  ejectric     car  in  the  city  of  Highland  P  rk;     that 
certain  ordinances  were  violated,  and  t  at  the  pla'intiff 
was  exercising  due  care  for  Ids  ovm  safety  and  therefore 
entitled  to  recover  daiy.ages  for  the  injuries  s:  '  tained. 
It  will  not  be  neces  ary  to  i,.ore  particularly  set  out 
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"  the  delcaration  or  tlie  i  sues  involved,  for  tlie  reason 
tliac  we  do  not  question  t.  e  sufficiency  <f  the  declaration 
or  iiiake  any  point  in  the  pleadings,  or  ^s  to  the  re  heiiig 
any  variance.       if  t  e   jud^^aent  of  the  court  below  can    be 
sustained  upon  the  evidence  introouced,  as  to  the  care  ex- 
erciscd  by  tlie   .  laintiff  for  IlIs  own  safety,  vie  liiake  no 
point  but  wh  t  the   pleadings  are  sufficient  to  support     a 
judgcient.       Neithei^  does  it  becOi.e  important   to  h^a  e  par- 
ticularly set  out  the  chiirge  of  negligence  for  the  reason 
that  we  shall  argue  in  t'  is  brief  but  one  question,  to-wit: 
Was  as  a  jaatter  pf  fact  and  in  accordance  vdth  the  evidence 
adiiiitted,  the  plaintiff  in  the  exercise  of  ordinary  C£!re 
for  ids  own  safety?      wTiile  we  ;o  not  rd^dt,  as  a  i^iatte     of 
fact,  that  the   defendant  was  guilty  of  negligence,  still    we 
are  willing  to  concede,  for  the  purposes  of  t.is  argument, 
t  at  there  was  soixie  evidence   in  tie  record  to  suijportthat 
finding?'*  *   *  *        "  Unless  this  court  after  a  carefal 
consideration  of  the  case  submitted  is  of  the  opinion  that 
the  judgment   should  be  reverned  because  of  a  total  lack    of 
evidence  in  the  record  tending  to  show  tie  exercise  of  due 
care  on  the    jsrt  of  the  plaintiff,  then  V7e  are  willing  that 
the  judgiient   should  be  affired." 

The  tracks  of  the  lipjjellant  in  Highland  Park  are  located  on    St. 
Jchns  -"venue,  running  north  and  south,  and  crossing  Central  Avenue, 
which  is  an  east  md  west  street,  in  the  businesn  district  of  tic 
town.       The  tracks  of  the  Chicago  J:  North  "estem  Railway  Co...pany 
running  north  and  south  are  also  located  about  100  feet  west  of 
t  e  tracks  of  the     Inintiff  in  error,  and  also  cross  Central  .'- venue, 
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and  tl  ere  are  gaten  at  the  Chicago  &  North  Western  Railroad 
crossing,  w  ich  are  operated  froia  an  adjacent  tower,  and  upon 
the  tower  there  is  a  bell  wldch  is  rung  as  a  signal  and  warning 
of  the  approach  of  a  train  from  either  direction,    nd  the  lower- 
ing of  the  gates.    • 

The  defendant  in  error  testified  that  on  the  liaiat  day 
of  the  injury,  w  ich  was  August  7,  191i3,  he  w.  s  going  west,  and 
was  c  osfdng  over  k3t« Johns  Avenue,  on  the  crossing  walk  on  the 
north  side  of  Central  Avenue.       Before  reaching  the  tracks  of 
plaintiff  in  error  he      .tl  to  cross  a  roadway  space  of  about    30 
feet,  w  ich  was  used  by  vehicles,  iind  upon  w  ich  autos    were 
running  north  and  south.       After  he  crossed  over  this  roadway, 
looking  out  for  tl>e  autos,  which  were  running  on  the  street,  j.s 
he  reached  the  tracks  of  the  plaintiff  in  error,  just  before  the 
car  struck  hiia,  his  attention  was  such  ently  direction  to  the  bell 
ringing  on  the  gate  tower  of  the  North  ?/estern  Railroad,    whose 
track  he  was  also  apTOaching,  and  the  lowering  of  the  gates  on 
account  of  the  approach  of  a  train,  and  for  an  instant  looked 
in  that  direction,  and  le  did  not  see  or  hc;.r  the  car    which 
injured  hiia,  w  ich  was  coiidng    at  the  rate   of  IS  to  15  miles 
an  hour. 

It  is  true   that  he  might  have  seen  t  is  car  coi.dng  if  he 
had  looked  before  it  reached  the  crossing,  and  apparently    he 
did  not  look  in  the  direction  of  the  approaching  car  at  the  par- 
ticular time  when  the  car  was  nearing  the  crossing.       Coun;;el 
contend  that  this  failure  to  look  inur.t  be  considered  such  negli- 
gence as  v/ill  bar  a  recovery.       It  las  repeatedly  been    held, 
hcwever,  that  a  failure  to  look  for  the  a;;proach  of  a  railroad 
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train  is  not  to  be  considered  negligence  as  a  inatter  of  law, 
and  does  not  necesriarily  bar  a  recovery.       'nd  the  question 
whether  a  plaintiff  is  guilty  of  contributory  negligence  by  a 
faij-ure  to     look    is  one  for  the  jury.     (  Vfinn  v  G,C»C.  &  St. 
L.R»y.Oo.,  239  111.  132;  Chicago  &  N.17.  E»y.  Co.,  v  ^unlcavy, 
129  111.   132;  Schneewoiss  v  1 11. Central  R.E. Co.,  196  111.  .'pp. 
248), 

Tlie  car  which  injured  the  defencant  in  error  was  subject 
to  a  provision  of  an  ordinance  of  the  city  of  ili^land  Park, 
which r  equired  ths^t  thje  cars  running  upon  the  street  in  question 
and  approaching  tlie  crossing,  be  under  the  cojiiplete  control  of  tl: 
motorman  as  to  speed.       The  evidence  is  clear,  thai,     the  car 
which  saused  the  injury  ivas  not  under  such  control.       The  de- 
fendant in  error  had  a  right  to  rely  on  the  fact  that  the 
plaintiff  in  error,  in  running  its  cars,  would  obey  the  ordi- 
nance.   (  Tukeiiian  v.C.C.C.  &  St.L.R.Go.,  237  111.  104;  Elgin 
City  Banking  Co.v  C.M.J;  St.P.R»y.Co.  160  Ill.App.364;  Elgin, 
J  &  E.R'y.Co.  V  aoadley,  220  111.  462;  l.C.R.E.Oo.,  v  Gilbert, 
157  111.  354;  Lund  v.Osbom,  183  111.  i'pp.  63.) 

The  proof  warranted  t  e   jury  in  inferring  tlat  if  the 
ordinance  had  been  obeyed,  the  accident  would  imot  have   oc- 
curred.    But  inasuiuch  as  the  question  of  contributory  negligence 
in  this  case  is  one  of  fact,  for  the  jury,  vie  should  have  to 
reij^and  the  case, even  if    :e  considered  there  v/ere  sufficient 
grounds  for  a  reversal  of  the  jvdgment. 
The  judg,ient  is  affir.-fid. 

Judgment  affirmed. 
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STATE   OF  ILLINOIS,    [_ 

SECOND  DISTRICT.  \  '^^'        I,  Christophek  C.   Duffy,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


;i  0  5 1X236 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begrun  and  held  at  Ottawa,  on  Tuesday,  the  rourth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  ninJhundred  and  seventeen, 
within  and  for  the  Second  District  of  fthe  State  of  Illinois: 
Present--The  Hon,  DUANE  J.  CARNES,  Presiling  Justice. 
Hon.  DORRANCE  DIBELL,  Just^e. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Cle/k. 
E.  M..  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

MAY   n  1917        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


'  jItsT 


Gen.  Ko.  63o9.  'g.  62. 

Eleanor  Ceser, 

'  efendant  in  .:,rror, 

-vs-  Error  to  circuit  court 

LaSalle  County, 
Heriiian  I/ioreliouse , 

Plaintiff  in    Irror. 
Niehaus,   J* 

This  is  a  suit  in  tresi^asa  and  was  coiianenced  by  the  de- 
fendant in  error,  iilleanor  Ceser,  in  the  circuit  court  of    LaSalle 
county,  to  recover  daiiiages  for  an  assault  and  battery  alleged 
to  have  been  coixultted  by  the   plaintiif  in  error  in  the  city 
of  Fargo,  North  Dakota;  also  an  assault,  with  intent  to  ravish 
her,  alleged  to  have  been  co..jaitted  in  LaSalle  oou  ty  in  this 
state. 

The  plaintiff  in  error  plead  not  guilty  to  the  ck-rges 
made  against  liim  in  the  declaration^      Tliere  was  a  jury  trial, 
and  a  verdict  finding  the  plaintiff  in  error  guilty,  and 
assessing  the  (■aiiiages  of  the  defendant  in  error  at  $E800,  for 
which  a  jud^iinent  was  rendered;  and  froju  this  judgment  a  writ 
of  error  is  now  ■prosecuted. 

It  is  claimed  by  the  ,'laintiff  in  error,   that  the  weight 
of  the  evidence  does  not  sliow  his  guilt  of  an  asnault  and  bat- 
tery, or  of  the  attempted  assault  in  La  Salle  county  charged; 
it  is  also  contended,  that  error  was  oo-L>.itted  in  "ihe  instruction! 
given  by  the  court  in  beh^ilf  of  the  deienda  t  in  error,  in  wrdch 
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the  law  of  assault  and  battery  is  aefined;     also,  thr.t  the 
arguiuent  of  oouiLsel  for  defendant  in  error  at  t'  e  close  of  the 
trial  went  beyonc'  the  legal  proprieties  of  such  an  argiment, 

s 

in  urging  the  jury  to  find  a  large  a.  ount  of  daisages  against 
the  plaintiff  in  error. 

Concerning  tlie  fact  of  t  e  assault  which  is  alleged, 
the  only  fitnesses  were  the   ;^;urties  to  the   suit,  and  defendant 
in  error  testified  that  si  e  first  inet  the  plaintiff  in  error 
in  September,  1914,  at  the  Kindred  Hotel,  at  Valley  City, 
North  ""akota,  where  sl^.e  was     then  working  as  head  waitress;  that 
she  was  at  that  time  19  years  of  age,  and  that  after  a  short 
acquaintance  the  plaintiff  in  error  proposed  .iiarriage  to  her, 
and  that  she  finally  acoeptec   the  proposal;  that  in  about  a 
week  thereafter,  about  October  15,  1914,  they  started     for 
E:irgo,  to  carry  into  effect  the  proposed  iiiarriage;  thtit  they 
got  to  Pargo  about  the  hdo  le  of  the  afternoon  of  the     day  on 
which  t  ey  started;     that  when  they  i-ot  there     the  plaintiff 
in  error  suggested  that  they  register  as  man  and  wife;   that 
it  would  ..ake  no  difference  inas.:.uch  as  they  were  going  to  be 
marrie.,  and  that  it  would  save  trouble;     that    hey  went  to 
the  JPargo  ..ouse  and  registered  as  man  and  wife,  he  signing 
his  own  najae  on  the  register  and  she  signing  her  nauie  as  :.^rs, 
Herman  Morehouse;   that  thereupon  they  were  assigned  to  the  name 
room  on  the  second  floor  of  the  hotel,  and  together  were  s!  own 
to  the  room;  that  plaintiff  in  error  then  said  he  v'oulc  go  out 
and  get  a  license  to  get  .i^rried;  that  he  went  out  and  returned 
in  a  few  minutes  and  infom.ed  her  that  they  could  not  be  mcrriec 
that  cay  because  it  was  too  late,  and  then  x)roposed    going 
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downstairs,  wliicli  they  did,  and  thereafter  uent  out  into  the 
town  where  she  did  soiiie  shopping,  purchasing  sox^e  articles  of 
ciress  and  wear,  for  which  he  paid;  that,  when  t  ey  got  back  to 
the     otel  they  .::et  Roy  Giordan,  who  had  come  to  Eargo  to  be  a 
witness  to  their  uiarriage,  and  R  y  asked  theu  if  they  were 
going-  to  be  married,  whereupon  the   plaintiff  in  error  said, 
"No";   that  thereupon  she  .  sked  the  plaintiff  in  error  when  they 
were  going  to  be  iiarried,  and  he  said-  **The  first  thing  in 
the  .iiorning";   that  they  then  went  to  supper,  Eoy  Riordan  having 
supper  with  them,  and.  after  supper  they  all  iiient  to  a  show,  and 
after  the  show  they  ca^ae  back  to  thje  hotel  ;;jid  went  up  to  the 
room  that  h,  d  been  assigned  to  them,  Hoy  Riordan  going  to  his 
own  rooj..,  on  the  sai.e   floor;  that     after  they  had  got  into 
their  room  she  insisted     that  the  plaintiff  in  error  go  to  Roy 
Eiordan*s  room,  bit  he  refused  to  go  and  said:  "Veil,  there   is 
nothing  to  worry  ibout,  we  are  going  to  be  married  in  the 
iiiornii]g";  and  that  he    staid  and  tallied  and  finally  went   to  bed 
and  said;  "  I  will  not  burt  you,  you  need  not  be  afraid  of  me", 
and  that  thereupon  ghe  trusted  him;   that  thereafter  she  undresned 
and  went  to  bed;   that  as  soon  uS  she  got  in  bed   the     laintiff  in 
error  commenced  assaulting  '  er;  that  she  struggled  with  him  to 
prevent  him  kwing  sexual  intercoursse  with  her  until  she  was 
cpmpletely  exausted,  end  tired  out;   tlat  in  spite  of    her 
struggles  he  finally  succeeded  by  using  force  in  kiving  sexual 
intercourse  with  her,  against  her  wkll,  twice  during  the  night. 
She  farther  testified  that   the  next  day  they    ent  to  /oorehead 
(^Vhich  was  across  the  river  from  J^rgo)   to  get  ix.arried;   and 
that  the  plaintiff  in  error  then  informed  her  that  he  was  not 
21  years     of  ..ge;  but  in  order  to  get  a  license  he  w  s  going  to 
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tell     lie  officials  he  wis  1.1  years  old;  however,  wnen  they  got 

to  the   place  where  licenses  were  issued,  he   raid  lie  was  19 

years  old,  whE  and  thereupon  the  license  was  refused;  that 

they     then  went  hack  to  ^rgo  and  tried  to  get  a  license 

there,  but  it  was  re f  sea  hecause   it  appeared  that  the  plaintiff 

in  error    was  a  resident  of  the    State  of  Illinois,  end  had  not 

lived  in    North  "akota  for  sixLioriths;   that  thereupon,  the 

pj-aintiff  in  error  said  to  her;  "V.'e  night  as  well  go  liome,  and 

I  v/ill  marry  you  as  quick  as  we  get  to  :'endota,  as  long  as  we 

have  our  tickets  and  everything  hought";  and  that  thereupon 

they  took  tlie  train  for  i:endota  and  rode  all  ni^t,  getting 

to  Ivlendota  the  next  afternoon.       After  spending  the  afternoon  anc 

evening  snd     art  of  t-'e  night  at    .endota,   the  plaintiff  in 

error  took  her  to  his  father's  house,  ahout  8    miles  from 

i^endota,  and  showed  her  to  a  room  which  he  occupied  that  night; 

that  the  next  Ji.oming  she  v/cs  introduced  to  his   :ai:ents  and 

regained  at  this  home  until  the  day  before  the  following 

Thanksgiving.       She  testified  that  the  plaintiff  in  error  kex^t 

her 
putting/off    about  getting  .carried  from  day  to  day  and  week  to 

week,  rnd  finally  informed  her  that  his  father  objected;     that 

shortly  after  that  she  left  a  d  went  to  workat    'endotai  and  at 

Maiden;  s.te  also  jjestified  that  one  night  while  she  was  staying 

at  the  home  of  tlie   ,jarent;-  of  the   plaintiff  in  error,  he  gdmb 

into  her  room  and  got  into  bed  with  her  and  assaulted  her  and 

tried  to  force  her  to  hi^ve  r.exual  intercours   ,  but  that  §he 

resisted  and  ^cceeded  in  preventing  it. 

The  plaintiff  in  error  in  his  tenti.  ony  denied  that  he 
assaulte     the  defend  nt  in  error  at  rny  time,  or  thi:^t  }:e  ever 

-A- 


,-\C\f  •lC\ 


^\l  O    ',  I  «l     llK^         X   1 


,    Jo  1)0  y 


aoiuersodi  Jbns  ife&i  ,516  ^ta^ 
<jrgv:fi  oi  3lo2(f  dasw  liodi    x^ 

^81  B  jjsw    ions  tti 

o-yhiRB  lOTce  fl'f  mtxtiflXq 

.   -.  en  ^ J  93ioi  i  ixro  ^  v  ii 

'ii  frrd  an'J  iood'  "'*'^* 
-  ^ii  si  obi' 


;  V 


■^.    '  "  iiaa  anoif  clrfd  Ib  "  ~         i 


ns:- 

ViJJ    WJ    -^Ji.      WO'Ii     IJ9.1, 

^;tHj     iiu  \^jixv' j;;ci_ 

.      -^ 

.    ;:   .     -a   V   _.  .  r  X    -A 

L    Vl^^^'*^    '          ,^98W 

f 

JC2iiW 

...                          ....^g- 

^XlilJJ. 

'' '  ■  v/  (tii^u  ji: 

Oj 

1                           ^     ■            ■           ' 

t 

•   10   aidOii   .^ 

^o\ 

liiJBGC.: 

JOS  ^-             '     "i- 

Qiia  ;^a£f;f 

ix;cf  ,            yj.-.  JUi 

-ici  oi  .'j9i-!- 

.>■   ■yrrxani^ 

15 L^.   300IC  tria  fiaiaie^i 

attempted  to  hFve  sexa.l  intercourne  with  her  forcibly  and 
against  -ler  will;  while  he   does  net  dtny  the  i:£iin  incidents 
narrate    by    defendant  in  error,  and  adiidts  he  'ad  sexual 
intercourne  with  defendant  in  error  at  the  hotel  in  i^rgo,  he 
insists  it  was  with  her  consent,  and  that  there  was  no  trouble 
between  them  conceming  the  featter. 

It  is  truei   that  some  of  tlie  ciroui.istances  in  evidence 
apparently  corroborate  the  plaintiff  in  error  in  his  version 
of  this  affair;  but  the  -defendant  in  error  is  also  corroborated 
by  some  of  the  admitted  incidents  in  the  case.       Tiie  contest 
centers  around  the  {Question  whether  or  not  the    plaintiff  in 
error  had  such  intercourse  with  the  defendant  in  error  forcibly 
and  against  her  will;. and  whether  or  not  he  assaulted  and  whether 
he  attempted  to  have  intercourse  with    er  forcibly  at  tlie     ouse 
of  his  parents  in  La  Salle   county  as  testif  ie     to  by  her. 

Conceming  there  vital  questions  in  the  case  and  as  to 
what  actually  occurred  there  are  nojK  witnesses,  except  the  two 
parties,  and  it  is  clear  that  if  the  defendant  in  error  testified 
to  the   truth  conceming  these  controverted  ^.atters,   ttiat  she 
undoubtedly  had  a  right  to  :.x;coier;     as  to  whether  or  not     she 
told  t'  e  truth  t'le  jury  was  in  the  best  position  to  determine, 
inasiuuch  as  the  jury  had  both  of  the  parties  befori:  them,  saw 
them,  and  heari  them  give  t  eir  testimony,  and  tlieir  ap  earanoe 
and  manner  oi  testifying,  and  tlieir  conduct  as  witnesses,  were 
necessarily  important  factors  in  the  consideration  of  the 
question  as  to  which  one  was  more  worthy  of  cret encd. 
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The  jury  belieljed  that  the  defendant  in  error  told  tlie 
truth  with  reference  to  wliat  ouourred  between  the   L^arties,  and 
the  record  does  not  disclose  any  legal  basis  for  holding  thiit 
the  jury  were  wrong  in  their  conclunion. 

Under  the  circujiistances  here  presented  t  is  court  \70uld 
not  "be  warrtJited  in  saying  that  the  jury  should  iiave  believed  the 
plaintiff  in  error  instead  of  the  defendaLt  in  error,  and  clearlj 
the  verdict,  which  had  the  sanction  of  the  tri...l  judge,  cannot 
be  considered  as  so  i.ianifestly  against  the  weiglit  of  tl^e  evidence 
thfit  -.ve  would  be  justified  in  reversing  the  case  on  that  ground. 

The  complaint  made  concerning  the  closing  argument  of 
counsel  for  the  deiendaiit  in  error,  mb  do  not  regard  as  well 
taken.       Counsel  was  within  his  rights  in  arguing  the  question 
of  trie   anount  of  damages,  which  should  properly  be  rllowed  in  cai 
the  jury  founn  the   ,>laintiff  in  error  guilty;  nor  is  tjiere  any 
error  appirent  in  the  in^^tructions  defining  the  law  of  assault 
and  battery  which  were  given  to  the  jury;  nor  do  we  oorisider  the 
amount  of  damages  assessed  as  eacessive  for  the  wrong  and  injury 
wliich  the  jury  munt  have  found  the  ce£ndant  in  error  had  sus- 
tained. 

The  record  does  not  disclose  any  reversable  error,  end 
the   judgment   is  tJierefore  affiriijBd, 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  j  ^'^^        I,  CHRISTOPHER  C.  DuFFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this     

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


:    /    iO 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


fourth  day  of  April, 
e hundred  and  seventeen, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  t 
in  the  year  of  our  Lord  one  thousand  ni 
within  and  for  the  Second  District  offthe  State  of  Illinois 
Present--The  Hon.  DUANE  J.  CARNES,  Presiling-  Justice. 
Hon.  DORRANCE  DIBELL,  Jus  tile. 
^Hon.  JOHN  M.  NIEHAUS,  Jus  tile. 
IRISTOPHER  C.  DUFFY,  Clerk 

E.  M.  DAVIS,  Sheriff. 

\ 
\ 


\ 


BE  IT  REMEMBERED,  that  af t erwards  /  to-wi t :  on 

the  opinion  gf  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  v/ords  and  figures 
following-,  to-wit: 


6386.  Agenda  46. 

Gipps  Brewing  Go. , 

i^ppellant, 

-VvS-  /'Ppeal  from  Circuit  Court 

City  of  Peoria,  of  Peoria  county. 

Appellee, 

pelL'ius,  P.J. 

Tliis  is  a  suit  "by  the  Gipps  Brewing  Co.,  appellant,  brought 
in  the  circuit  court  of  Peoria  cou  ty  arjainst  the     City    of 
Peoria,  appellee ^  for  daiiiages  which  appellant  claims  thsit    his 
property  in  the  city  of  Peoria  sustained  because     the  appellee 
cut  down  the  surface  level  of  a    part  of  Garden  street  to  build 
a  periranent  sidewalk;     also  s^  stainec'  by  the  cutting  down    of 
the  level  of  Ligonier  street,  which  intersects  Garden  street  at 
this  point.  _     There  was  a  trial  by  jtufy^and  a  verdict  for  ap- 
pellee ,  Uijon  wMch  judgment  was  rendered^  and  tcom.  the   judgment 
this  ap,.eal  is  t.-iken. 

It  appears  from  the  evidence  that  the  appellan  t  is  the 
pwner  of  the  property  in  (juestion,  which  is  a  lot  nituated  on 
the  comer  of  Garden  and  Ligonier  streets,  and  acquired    the 
title  to  these  premises  on  February  21,  191;^.       The  city  of 
Peoria  in  1903,  adopted  an  ordinance  fixing  the  grade     of 
Garden  street,  by  which  the  natural  surface  was  lowered  ;..bout 
four  and  one-half  feet,  and  shortly  afterwards  it  cut  down  the  lev 
of  the  street  roadway  to  conform  to  the  grade  establiehid,  but 
that  part  of  the  street  constituting  the  sioewalk  roiiained  intact 
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until  October,  1914,  and  at  that  time     the  city  also  cut  down 
this  portion  of  the  street  to  the  level  of  the  grade  established 
by  the  ordinance  of  1903,  «nd  constructed  a  r^eruianent  cidewalk. 
Appellant,  of  its  ovm  volition,  thereupon  cut  down  the  level     of 
the  ground  of  Ligonier  street,  and  built  a  permanent  walk    to 
ccnfonii  to  the  level  of  the  sidewalk  built  by  the  city,     which 
left  the  reiaaining  part  of  Ligonier  street  higher  than    the 
surface  of  the  sidewalk  so  constructed  by  the  appellant.       The 
city  afterwards  roi^edied  this  (condition,  by  cutting  down  tlie 
remainder  of  Ligonier  street, 

At  the  time  the  permanent  grade  of  Garden  street  was    es- 
tablished by  ordinance  the   lot  in  question  was  vacant;  but  in  the 
fall  of  1908,  about  five  years  after  t  e  establishment  of  the 
grade  in  question,  the  then  owner  of  the lot  moved  a  building 
upon  it#       In  setting  it  on  the  lot  he  did  not  adjust  it  to  con- 
form to  the  grade,  which  had  been  established  by  the  ordinance, 
but  set  it  on  the  lot  to  conforu  to  the  natural  level  of  the 
ground.       In  setting  the  building  and  adjusting  it  for  use  and 
occupancy  a  cellar  was  built  under  it,  and  the  necessary  founda- 
tions and  a  cess-pool  wer    also  built  ,iid  connected  with  the 
building;     other  ii^iprove-.ents  were  made  at  that  time,  and  con- 
nected with  the  building.      When  the  city  cut  down  the  street 
next  to  the  building  to  conforiri  to  ths  grade  for  the  sic.ewallc, 
it  resulted  in  leaving  the  building  about  four  and  one -half  feet 
higher  than  the  sidewalk  level,  and  thereby    rendered  it    more 
difficult  of  access;  and  it  became    necessary  |or  proper  use  Dud 
enjoyment  of  the  ..remises  by  the  occupant  to  lower  the  building 
and  re-adjust  it  to  conform  to  the  sidewalk  level,  rjad  it  alao 


,,«  .  w.  .  w..*..,  ijltj  odi     iaii  iBili  is  baa  ,MSi  ,^ocfo*yO  Itinn 

'"'^     ''  ^  "  '^     :^"'^  '^oqxfDTarf*  ^noiiiiov  nwo  eil  lo  ^teileqq^ 

''■''■     ^"^liio  odi  ^d  dixjjcf  iTswsDie  Bif*  'io  levsi  ^li-  v^o  ^lOxii  o 

9iiV       •oijsil9c,qj3  9cf^  "^c^  biiijininstoo  oe  allBwa^xa  erf*  %o  '©obIitde 

-    ''  •  '  .tnri*^-  fbiiro^lJ  lo  YSfciri    "• : 

:;:^  Juan  i   emii  9i;^  *^ 

d;^  Hi  iud  lins  ^i  9ou8sUbto  xd  bQsiBild&i 

0  )  II  erf  J  ,      .  ai  ef)B'X3 

,  .    9rf*    ©d   I^OX) 

•Lnoo  0*  Joi  3di  no  Jx  *98  Jircf 

0x1  J  l:  iiijsd  «Blfl'''!T9W  foorr--  mj5  exroi;! 

iuo  ^io  9<f*  tfflrfW      .^f  rf*lw  69^o9ii^ 

ioBl  liiid«-eiio  ArtB  1001  i^dd  ^tolisiri  s/i*    -xTira'-i  jii  f>WXifB9rr  ;^x 

Qioii    *i  borr9i)flOT    \;d?i0-t;*  x>«i  ,I»toI  i.. 
tor.  eei-i  laqOTq  icH  ^^T88»»09if)  ;.?-  lo  ;tlircfllii) 

lie  *Jt  ium  ,i3T9i  ilawat)ie  trt^  o*  crfoTiflob  o*  ;-  3-«t  dirff 


becaiue  necessary  to  re-construct  the  cess-pool,  to  deepen    the 
cellar,  and  re-huild  the  foaiidation;  also  to  renew  a  large  part 
of  the  plumbing,  which  had  been  designed  aild  imt  in  tlie  building 
in  its  fori.:er     position.       Thene  re-adjuntiiients  and  re-constructic 
involved  an  expense  of  about  ylOOO, 

It  is  a  well  settled  rule   of  law  that  a  city,  in    making 
street  iiiiprovei-^ents,  such  as  lowering  the  grade  of  a  street,  in 
liable   .or  daiiiages  which  aay  thereby  result  to  the  owner  of  the 
property  abutting  on  such  street.     (  i3eidler  v  Sanitary  ^istrict, 
2X1  111.  628;  Springer  v  City  of  Chicago,  138  111.  552;  City  of 
Chicago  V  Jackson,  196  111.  511;  Citj'-  of  Bloomington  v  Pollock, 
141  111.  346;  Village  of  Grant  Park  v  JVah,  218  111.  516.)     i^nd 
the  character  and  measure  of    f-'araages  which  may  be  recovered  for 
daiuaging  private  property  in  making  a  public  improve^ient  have 
been  clearly  defined  by  the  supreiue  court  in  Springer  v  The 
City  of  Chicago,  135  111,  5E2,  in  these  words:  "  Where  an  action 
is  brou^t  to  recover  daiiiages,  wher    no  part  of  the 
plaintiff's  property  h.js  been  taken,  but  merely  damaged,  by  a 
public  iiuproveue nt ,  the  law  is  well  settled  that  a  recovery 
cannot  be  had  unles     the  property  claimed  to  be   damaged  has 
been  depreciated  in  vabie  by  tlie  constructions  of  the  i:(ublic 
iiaproveir.ent.       In  other  words,  if  the   fair  cash  market  value 
of  t^  property  is  as  much  immediately  after  the  construction 
of  the  iiiiprovement  as  it  was  before  the  ii..provei^nt    was 
made,  no  damage  has  been  sustained,  and  no  recovery  can    be 
had.»» 
And  more  recently,  in  the  case  of  Be idler  v  Sanitary  District, 
211  111.  628,  t.ie  court  saysb  -  "     Where  property  has  been 
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"dauiaged  though  not  taken  by  a  public  Luxorove  ..ent,  imA  the  c.ai.iaf 
are  of  such  a  ch£:;rac;ter  that  a  recovery  may  be  had,  the  -aeasure 
of  damages  is  the  difference  in  value  of  the  property  before  the 
iiaproveiaent  v/as  constructed  pjid  the  value  after  the  iLiprove.xnt 
was  couipleted,'*       See  also,  Peck  v  Chicago  Eys.Oo*  270  111.34. 
The  trial  court  in  this  cr.se  jroperly    adhereo  to  the  rule 
above  stated^    /nd  the  real  contention  involved  here  is  whether 
the  oaxoages  claimed  were  of  such  a  character  that  a  recovery 
could  be  had  for  them;  and  als©  whether  any  such  danages  were 
in  fact  proven. 

The  damages  shawn  by  the  evidence  in  tliis  case  are  such  as 
resulted  from  the  re-adJustment  of  the  building  to  confoiLi  to 
the  grade  which  had  legally  been  established  by  the  city  prior 
to  the  time  that  the  building  was  placed  upon  the  preii;ises» 
The  law  requires  the  owner  of  a  lot  abutting  upon  a  street  to 
take  notice     of  the  perinanent  ^de  which  has  been  fixed    by  a 
city  ordinance,  and  to  make  the  permanent  improvements  which 
he  places  upon  a  lot     conform  to  the  grade  established,   (City 
of  Denver  v.Vemia,  8  Colo.  39^, )       Our  attention  hai    not 
been  called  to  imy  Illinois  case     in  which  the  point  involved 
here  has  been  considered  or. decided,  but  in  the  case  cited  the 
question  under  consideration  was  diret;:.ly  passeu  upon.         The 
court  says:-    "  It  is  unnecessary  to  consider  the  question 
whether  the  establishing  of  such  a  grade  and  carefully 
reducing  the  street  thereto  would  present  such  a  cr.se     of 
injury    to  the  abutting  low  owners  who  had  purchased  pro- 
perty on  the  street  and  erected  iuprove...ents  thereon  before 
such  grace  w^;s  established;  but  with  r  eference  to  ;ji  exi  :t- 
ing  g»ade,  previously  fixed  by  ordinance,  and  tne     street 
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"  reduced  thereto,  for  no  such  «ase  was  here  made  out.       TJie 
grade  was  fixed  by  the  proper  authorities,  long  befor:    the 
plaint if r»s  purchase  of  the  property,  although  the  street 
had  not  been  lowered  thereto*        It  was  the  plaintiff's 
duty  to  have    Inquired  of  the  proper  city  officers,  before 
^is  purchase,  what  the  change  was,  when,  if  fount    objection- 
able for  the  purposes  to  which  he   desired  to  ap  ropriate  the 
property,  he   could  h  ve  chosen  a  more  eligible  site- 
especially  w:  s  it  his  duty  to  have  ascertained  the    grade 
before  erecting  his  iiuproveiiients.       To  say  in     the  face  of 
the  city  ordimmce  that  he  was  justified  in  relying    upon 
certain  acts  and  appearances,  that  the  then  existing  grade 
was  the   fixed  and  permanent  grade,  is  a  proposition  thit 
cannot  be  entertained.        He  must  be  presui^ed  to  have  known 
what  the  est£iblished  grace  was  when  he  purchase   ,  and  to 
have  purohased  „lth  reference  thereto.       He  nmst  aipo    be 
presumed  to  have  known  what  this  grade  was  when  he  erected 
his  iiaproveiaents,  and  to  have  built  with  reference  thereto," 

Vie  are  of  opinion,  therefore,     that  the  appellant  is  not  entitled 
toiecover  for  t]     cost  incurred  in  re-adjusting  his  buildings     to  the 
grade  which  had  been  legally  established  before  the  building  v/as 
placed  there.       It  is  evident,  also,  that  tbs  appellant  \7ould  not  have 
any  right  to  recover  damages,  which  i:;ay  have  resulted  from  its    ovni 
voluntary  act  of  cutting  down  t]ie  level  of  Ligonier  street  for     the 
sidewalk  which  it  constructed  thereon.       But  aside  from  all  this, 
the  jury  were  warranted  in    drawing-  the  conclusion  from  the  evidence 
that  tjie  market  vahie  of  the  prei^iises  was  not  dL-iinished  by  the  ii.i- 
provehiBnt  made  by  the  city.       Tie  jury  tlierefore  properly  found     the 

-5- 


,  Ji3qoi  luq  8*  ill  it 

:iirgai 
^noiio^ldo    'cjxoi  ,     ,  ,  .ido  odi  iadyr  ,a88xlcairc[  8x4 

;  97 Bd  oi  ^JirJb  Birf  *i  8sw  TtliBic 
y^ae  oT       •G^neiievoiqiiii  aid  -^lioa^B  eJioleJ 
xioqu    ^r-^tiei  Hi  JbailiJajij;  eftw  9rf  o^^n;}  aonuniiJtn  i[iio  •cf;^ 

imi  noi  itxeoqO'xrr  b  si  ,9001:3  Inaaaiuieq  ^a  btxll   sri^  arru- 

flwoiii  ftTiid  oJ  ij©  jjeo'c   dd  i'ciri  bH        •IteiB^ioi^ao  od  ioarrao 

0*  i«.i  ,  oeGrU-TiT-i  ai  ixaiJw  saw  •jBt;^  Jb9rfeiitra*«8  arB  *ariw 

-d    03X«  ilcflfei  «H       ,Qi3imii  •asgietei  ifir;7  ItdBndurrxKt  svm^ 

)io8T9  8ii  a9dw  Bisw  ftbrng  aiifi  ;tadw  omAat  ar/td  0;)  bftoired-ic^ 

"•«v  'jaeie3:9's  xi*xw  diixrd  »vad  tii  Jtats  ,8*c9.,  eroHi  ni  aid 


v.\j    ^u    jjy    i.;xux.  i  ti    j'jii    t.    '• 


^iirt  9d* 

i    J' no    avoivi 


^« 


issues  in  favor  of  the  appellee. 

No  error  is  apparent  in  the  instructions  of  the  court,  nor 
in  its  rulings  on  tiie  evidence.       The  judgment  is  affiri.ed. 

Judgment  affir...ed# 
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STATE   OF  ILLINOIS,    I 

SECOND  DISTRICT.  \  I,  CHRISTOPHER  C.  DuFPY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  j'ecord  in  m_y  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this_ 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — — 


Clerk  of  the  Appellate  Court. 


)    X  /    < 

y 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesd|y,  the  fourth  day  of  April, 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seventeen, 

I 
within  and  for  the  Second  Distlict  of  the  State  of  Illinois: 

I 
Present--The  Hon.  DUANE  J.  CARNES|,  Presiding  Justice. 

i 

\  Hon.  DORRANCE  DIBELtf,  Justice, 

\Hon.  JOHN  M.  NIEHAU^,  Justice. 

GHRISTOPHER  C.  DUFFY,  Clerk. 
E.VM.  DAVIS,  Sheriff. 

I 

^ \ I ^ 


\ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

MAY  1  ^  19t7      ^^^  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following,  to-wit: 


Gen.  IIo.  6390,  Agenda  73, 


Samuel  H.  Tinsman, 

Appellee, 
-vs»-  Appeal  from  Circuit  Court, 

The  Independent  Harvester  Kendall  County, 

Company , 

Appellant. 


Niehaus,  P.J. 

This  is  a  suit  in  assumpsit,  "brought  by  Saiijiel  H. 
Tins^^an,  ap^^jellee,  against  the  Indei^endQit  Hatvester  Cojixptmy, 
appellant,  in  the  circuit   court  of  Kendall  county,  on  a  non- 
negotiable  promissory  note.       There  w.s  a  trial  loy  the  court, 
and  a  finding  in  f  vor  of  the  appellee  for  the  a.ount  of  the 
note  and  interest  amounting  to  the  sum  of  $13113,  for    which 
judgment  was  rendered  against  the  appellant;  and  the  appellant 
prosecutes  this  appeal. 

The   declaration  consists  of  a  special  count  on  the 
note  in  question;  also  the  coiiL.xOn  counts;  and  to  raise     the 
i-'  ues  to  he  tried  the  appellant  pleaded  the  general  issue 
and  five  special  pleas,  alleging,  in  various  ways,  that  the 
note  in  que'  t ion  had  been  given  to  acquire  certain    r^upposed 
patent  rights  from  the  ap;«  llee  for  the  iiianufacture  find  rale 
of  an  ijuproved  cultivator,  the  iiuproveii.ents  being  inventions 
claimed  to  have  been  made  by  the  appellee,  and  that  after  the 
execution  of  tlie  note  there  kid  been  a  total  failure  of  con- 
sideration for  tiie  jiote  because  the  patented  inventions  of  the 
appellee  turned  out  to  be  infringej^iC-nts     of  other    prior 
patents. 
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The  evidence  s  ows  that  the  appellee,  claiming  to  have 
invented  certain  new  and  uneful  iiiiprove.ients  in  a  certain  culti- 
vator and  ah  out  to  apply  to  the  gavernment  patent  office  for 
letters  patent  coveriiig  such  inventions  and  Luprove  ents,  on 
the  9th  day  of  Noveii^ber,  1909,  entered  into  a  written  contnict 
with  the  appellant,  a  jijanufacturing  corporation,  which  was  de- 
sirous of  acquiring  the  exclusive  right  for  the  luamfacture  and 
sale  of  the  L^iproved  cultivator  in  question;  and  the     contract 
recites  tJie  fact  tliat  the  appellant  was  desirous  of  obtaining 
the  luiprovei-ients  and  patents  of  tlie  ax^pellee,  and  stipulates 
that  the  ap  «llee  should  prosecute  applications  for  patents,  and 
that  when  the  oaiae  would  be  granted  and  issued,  that  at  the  re- 
quest of  the  appellant  he  was  to  assign  them  to  t;e  appellafit, 
together  with  all  his  interest  therein,  and  the  appellant  agreed 
to  pay  all  expenses  necescarily  incurred  for  ;.:  curing  the  patents 
in  tlie  United  States,  as  well  as  in  foreign  countries;  and     that 
when  ;nich  patents  v^ere  issued  by  the  United  Sta.es  ?md  trans- 
ferred to  appellant,  in  consideration  thereof  it  vDuld  issue  to 
ajr  ellee  twenty-five  shares  of  its  machinery  preferred  discount 
stock;,   also  pay  him  at  the   sa..e  time  the  sum  of  $500,  in  cash, 
and  execute  seven  notes,  pciyable  to  tj^  appellee,  each  for 
$1000,  bearing  six  per  cent  interest,  one  of  these  notes  to 
iiiature  each  year  thereafter. 

The  appellee  agreed  on  his  [)art  that  -e  would  trans- 
fer and  assign  to  appellant  all  right  to  the  iiii|)roveiaents  for 
which  letters  patent  were  issued.  ..nd  it  was  further  agrcied 
that  in  case  the  apoell^it  failed  to  coiiiply  with  the  contract 
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mentioned  the  patents  were  to  revert  to  the  ap  ellee. 

After  this  contract  was  entered  into  the  ap.ellee     on 
Noveiriber  loth, 1909,  filed  his  application  for  a  patent  in  the 
patent  office  at  IVashington,  and  the  claijiis  of  appellee  for  a 
patent  were  afterv/ards  allowed,  and  a    .atent  was  issued     on 
March  14,  1911,       After  the  application  for  a  ptitent  was  filed, 
and  hefore  the  claiiiis  of  appellee     for  a  patent  liad  been  allow- 
ed, the  appellanji,  "by  virtiie  of    its  contra  t  v/ith  appellee, 
coumenced  to  nianufacture  and  sell  tie  cultivators  in  question, 
which  it  ..ade  in  accordance  with  tlie  improve..fints  clamed    hy 
the  appellee,     nd  coatinued  in  such  luanufacture  and  cale     for 
about  three  years  thereafter,  increasing  the  number  iuanufac tar- 
ed and  sold  each  year,  and  tlien  ceased  the  manufacture     and 
rsale  thereof,  claLning  that  appellee *s  patented  inventions  were 
infringements  of  prior  patents  held  by  other  persons. 

In  the   latter  part  of  the  year  1910,  after  the  appellant 
had  coMuenced  the  manufacture  and  sale  of  tlie   cultivators  in 
question,  and  before  the  issuance  of  the  letters  patent  by     the 
government,  to  ap; ellee,  a  mam  by  the  name  of_Uouston  liiade     a 
claim  that  the_,ij.;proveLient3  for  which  s^jpellee  was  trying  to 
get  a  patent  were  infringeiaents  on  prior  patents  which  he  had 
obtained,       An  investigation  was  made  of  this  claim  by     the 
parties  in  interest,  and  it  wt-s  concluded  tliat  the  Houston 
claim  was  not  warranted,  and  thereafter  nothing  liirther    ap- 
pears to  iiave  been  done  either  by  Houston  or  any  one  else  con- 
cerning this  matter. 
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The  claim  made  by   .ouston,     ow3ver,  iBsulted  in  the  liiaking 
of  an  ad  ition  to  the  agreei.tent  alre>  dy  entered  into  by  the 
parties  I  and  this  alditional  agreeLient  which  was  entered  into 
recites  the  fact  of  the    revious  agreeLient  having  been  made  "by 
appellant  to  acquire  the  title  to  the  appellee's  patent  right, 
and  that  upon  the  conveyance  of  the  title   thereto  to  appellant 
there  would  becoiiie  due  -and  ];)ayable  to  appellee  certain    con- 
siderations     mentioned  in  said  previous  contract,  a  part  of 
7/hich  T/ould  be  the  laaiing  of  the  several  proii^issory  notes 
mentioned;     and  that  whereas  the  appelient  was  desirous     of 
I  guarding  against  all  contingencies  which  uii^t  arise  concerning 
f    infringe.iients  in  that  the  cultivatore  of  appellee  night    be 
held  and  adjudged  to  be  an  infringement  on  previously  existing; 
letters  patent,  it  was  therefore  a{;reed  that  if  in  any    suit 
or  suits  which  liiight  be  broug-it  for  infringement  it  should  be 
held  and  adjudged  that  tlie  .manufacture  of  the  cultivator    in 
\  question  would  be  an  inf ringeuient ,  tk?.t  then  and  in  that  event 
anj  notes  outstanding  which  tlie  api^ellant  had  given  the  appellee 
and  which  were  not  then  due  and'  payable,  nliould  be  deemed  can- 
celed, and  of  no  force  and  effect;     also  that  in  furtherance 
of  the  stipulations  liiade  in  ^said  additional  contract,     siich 
notes  to  the  appellee  should  be  made  non-negotiable.      And  the 
notes,  when  given,  were  i.tade  non-negotiable , as  provided  in  the 
additional  contract. 

The  aji^ellant  also     greed  in  the  additional  contract  to 
defend  any  nuit  which  niglit  be  brought  for  infringement  of  the 
letters  patent  that  might  be  issued  to  appellee,  and  to  iny  all 
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expenses  thereof    xuitil  the  lower  court  should  Imve  deteriidned 
that  the  apj5elle«»s  cultivator  was  an  iniiriLge. ^ent ,    nd  that 
when  the  lower  court  had  decided  that  the  cultivator  in  question 
waB  an  infringOLient  the  notes  ijentioned  given  to  appe lie e, which 
Ittid  not  heooine^  due  ,  were  to  be  deei.ied  canceled*        Ihe  agreeLient 
also  provided  that  if  there  were  a  decision  of  the  lower  court 
that  the  invention  In  question  was  an  infringeioent,  and    the 
api^llant  should  decline  to  liirther  prosecute  or    defend  such 
suit  hj  an  appeal^  and  insist  that  th0  notes  should  be  canceled, 
the&  the  ap  ellant  would  desist  and  refrain  from  tr.e  further 
joanufaoture  and  flal«  of  the  invention* 

The  appellant  contended  in  tlie  court  below  and  contends 
on  tills  ap pealy  that  there  was  a  failure  of  consideration  of 
the  note  in  question  because  the  patent  right  fumiahed    by 
ap,  ellee  gave  no  luonoply  of  any  leatiire  of  value  in  the  JUiachine 
w}.ich  appellee  put  forward  as     the  nubjoct  iu  tter  of  sale; 
also  that  the  Ljaohine  as  a  whole, and  especially  as  to  its 
salient  tend  "^Inabla  features,  gave  the  appellant  no  iuonoply 
by  reason  of  the    atents  ftimiohed  by  the  appellee,  and  that 
it  was  barred  froiii  its  use  by  reason  of  prior  patents    not 
within  tlie  control  of  the  ap  leliee,  and  w  ich  prior  patents 
had  claijois  dominating  the  features  in  the  appellee's  jiiachine, 
which  were  most  valueble  to  appellant. 

Vliflther  appellant  acquired  a  monoply  by  appellee's 
patent  turns  upon  the  other  quontioa  raised  in  t  e  oasc,  naiiiely: 
Aether  appellee's  patented  improve^ ents  were  in  fact     in- 
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fringements  of  othsr  ;Xi tents,       Tlie  rights  of  tlie    .o'ties  con- 
cerning tlie  inatter  of  infringeiiient ,  however,  wer.   clearly  fixe(' 
by  fbrn  additional  contract,  which,  like  tiie  original  contract, 
was  entered  into  in  reference  to  tb3   acquisition  by  the   appellant 
of  appellee's  patent  ri^ts,  and  the  asnignuient  of  sueh  rights 
to  the  appellant,  and  is  governed  by  the  saiuo  consideration,  and 
this  additional  contract  mast  bo  considered  in  the  fja.je  light  as 
if  it  were  a  part  of  the  original  contract,        nd  it  is    cle  r 
under  this  latter  pa^t  oj^  the  agreeiuent  of  the  -.arties,  tliat  the 
matter  of  infringei.ient  of  a  prior  patent  or  patents,  could  not 
be  made  a  legal  basis  of  de  ense  to  the  note  in  question  u  less 
such  infringeiiient  was  adjudicated  by  the  jud^jnent  of  a  court. 
It  seeius  apxarent  also, as  a  niatter  of  law,  that    ^hw  appellant, 
who  had  acquired  appellee  *s  patent  rights  and  in  effect    had 
become  the  owner  thereof,  tind  had  profited  by  such  ownership, and     • 
was,  and  ap^atently  is  still,  in  the  possession  and    control  of 
such  patent  rig' ts,  could  riot  rightfully  defend  against  tie  con- 
sideration to  be  paid  therefor  on  tlie  ground  that  fso^ae  one  claim- 
ed there  was  an  infringeiiient,  even  if  the  evidence  disclosed 
that  such  a  claim  had  been  made.       And  the  evidence  does    not 
show  that  any  person  holding  a  prior  patent  for  the  improve  ents 
embraced  in  appellee's  patent  ma  die  any  claim  for  infringement 
after  the  assignment  to  appellant;     or  that  any  person  prevented 
the  appellant  from  continuing  in  the  full  enjoyment  and  ex- 
ploitation of  its  ownership  of  the     atent  rights  involved* 

But  asr.umir^^  that  the  ap  ellant,  under  the  circumsti.nces 
here  presented,  had  the  legal  riglit  tore  fuse  to  pay  the  note  in 
question  because,  as  a  matter  of  lact,  appellee's  patented  in- 
ventions were  infringements,   it  is  evident  tliat  such  a  defense, 
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under  its  social  pleas,  v/ould  have  to  be  eijtablisiiod  by  a  pre- 
ponderance of  the  evidence;    nd  tlie  record  does  not  c-isclose 
that  there  is  a^ preponderance  of  evidence  shovdng  an  infringe- 
ment.      To  sustain  its  defense  in  t  is  respct,  tie  appellant 
called  as  an  expert  witness  a  i^ieclianical  engineer  who  had  knowledg 
of  the  matters  involved,  and  had  been  employed  for  several  years 
in  the    United  States  patent  office  as  a  member  of  the  exaiidning 
corps,  rjid  1  is  evidence  tends  to  show  that  i^ost  of  tie  improve- 
f-:ents  and  devices  claLaed  to  li<3.ve  been  invented  by  appellee  were 
substantially  covered  by  other  prior  patents  issued  to  other 
parties.       Later  in  the  trial,  appellee^  on  the  saiiie  question, 
also  called  an  expert  witness  who  apsars  to  have  been  equally 
well  informed  concerning  t'  e  controverted  matters,  and  in  aodition 
thereto  had  extensive  practical  experience  in  the  operation    of 
cultivators,  and  the  inventions  made  concerning  ti.em,  and  this 
expert  testified,  in  ef  eot,  thrit  the  improveiixents  embraced  in 
a:   ellee's  patent  were  not  infringements  of  any  other  patent; 
and  pointed  out  how,  in  tlie  practical  operation  of  the  cultivator 
in  queotion,  the  improvounents  claimed  to  have  been  invented  by 
ai;  ellee  were  in  fact  distinctive  and  different  from  t  .ose     de- 
scribed in  the  other    patents. 

On  the  face  of  t/ie  record,  therefore,  appellant  had 
no  preponderance  of  the  evidence  on  the  question  of  infringe^ients 
but    he  preponderanee  is  apparently  against  its  contention.       And 
we  muyt  assuoie  that  the  trial  court  found  that  the  appellant 
faileo:  to  sustain  its  special  pleas  by  a  preponderance  of  the 
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evidence;  so  that,  even  if  the  defense , as  alle^d,was  legally 
effective,  it  was  not  established  by  the  evidence. 

JPor  the  reasons  stated  v/e  are  of  opinion  that  thu     trial 
court  properly  found  the  issuer,  for  the  eqp  elLee, 

.^ppellan'. ''also  assigns  as  error  the  admission  in  evidence 
of  a    copy  Of  the  note  sued  on,  instead  of  req;  iring  the  pro- 
ducti^  of  tl  e  original.       No  objection  was  laade  in  the  court 
below  to  the  introduction  in  evidence  of  the  copy.        Tlie  ori- 
ginal would  have  been  tlie  best  evidence,  but  in  the     absence 
of  any  objection  to  the  introduction  of  the  copy  beca  se  it  was 
a  copy,  the  production  of  the  original  was  not  necessary;  and 
the  apxjelLant  is  not  in  position  to  object  for  the  lirct  time 
in  this  court  because  the  court  ad^nitted  the  copy  instead  of  the 
original  in  evidence.       In^isiiiucli  as  the  note  is  non-negotiable, 
when  tlie  copy  was  offered  there  was  nothing  involved  except 
the  que- tion  of  its  coiupetency  as  evidence,  and  the  appellant 
v/as  not     banned  by  the   fact  that  the  original  was  not  produced 
and  filed  in  the   case. 

No  reversible  error  is  disclosed  by  the  record,  and  the 
judgment  is  therefore  affir..-ed. 

Judgiiont  affir  ed. 
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STATE   OF  ILLINOIS,    ,^, 

SECOND  DISTRICT.  i  I,  CHRISTOPHER  C.  DuFFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE' APPELLATE  COURT, 

/ 

I 
Beg-un  and  held  at  Ottawa,  on  Tij^sday,  the  fourth  day  of  April, 

i 

in  the  year  of  our  Lord  one  tljousand  nine  hundred  and  seventeen, 

within  and  for  the  Second  District  of  the  State  of  Illinois; 

I, 
Present--The  Hon.  DUANE  J.  CARlfES,  Presiding  Justice. 

Hon.  DORRANCE  DIBeIlL,  Justice. 

Hon.  JOHN  M.  NIEHAIiS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 

E.  M.  DAVIS,  Sheriff. 


\ 


BE  IT  REMEMBERED,  th^at  afterwards,  to-wit:  on 

1  "  1Q17         ^^'^   opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said'^o^rt,  in  the  words  and  figares 

"V 

following,  to-wit: 
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'Jen.  ;  0.  6466.  A^.  IIo.  48, 


CITY  OF  .iOLllt:,  ) 

/ppellant,  ) 

-VB-  '  •       "Pijcal  from  Eock  IsLmd. 

GUSTAP  JCBKSOK, 

''pX)ellee,  ) 


?m  cuEi .., 

Gustaf  Jolmson  sued  the  City  of  ioLinc,    aid  filed  a 
declaration  counting  on  an  injury  sustained  by  the  plaintiff 
by  reason  of  a  defective  street  of  tiie  defendantls,  and  averred 
"That  within  six  i..onths  irom  the  elate  of  the    aid  injury,     or 
when  the  said  cause  of  action  accrued,  and  on  to-wit:       the 
twenty-ninth  day  of  April,  A." •1916,  he  filed  in  to  office  of 
the  city  attorney  and  also  in  the  office  of  tl  e  city  clerk    of 
the  said  City  of  r.oline,  a  statement  in  writing,  signed  by  hiiii, 
giving  the  narae  of  the  ijerson  to  whom  such  cause  of  action  ac- 
crued, the  na..e  ^md  residence  of  the  j^erson  injured,  the  date 
and  about  the  hour  of  the  accident,  the  place  or  location  v/here 
such  accident  occurred,  tmd  the  name  and  address  of  the  attend- 
ing physician."        The  defendant  plead  t-e  general  issue,  and 
a  special  plea  denying  tk;t  it  had  pos;;ession  or  control    of 
the  location  in  question.       Tlie  trial  resulted  in  a     judgaent 
on  a  verdict  of  $4000,  for  the  olaintiff.       Tlie  city  prosecutes 
this  appeal  and  assigns  on  the  record  .ibout  all  the  errors  tk:t 
could  be  co^-^tted  by  a  court  rjid  jury,  but  no  bill  of  exception 
is  incorporated  in  the  record,  and  a  I'oversal  is  asked  on     the 
grou  d  that  the  above  state...ent  of  notice  to  the  defendant     is 
imperfect  and  incoii^plete,  and  slould  be   treatcc'  as  an    entiitJ 
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failure  to  plead  the  notice  to  tbe  city  required  by  the 
statute,  nd  therefore  ao[)ellant  insists  the  court  was 
without  jurisdiction  to  render  a  judgiuent  against  the  city. 

It  is  true  that  the     lointiff  kid  no  rig' t  of  recovery 
unless  he  gave  the  statutory  notice,  and  averred  and  proved 
that  fact*       lie  attempted  to  comply  with  the  statute    by 
averring  notice  in  the  language  of  the  act.       ,  liether  this 
was    good  anci  sufficient  pleading  we  are  not  c  lied    upon  to 
rsay.       V/e     express  no  intii-iation  that  it  was  not.       it  was 
at  Ic  ot  a  defect  /e  avcriiient  of  the  notice  requires,  and  in 
the  absence  of  doLairrer,  luotion  for  a  new  trial,  or  iuotion 
in  arrest,  and  of  ojiytliing  on  defencioit^s  part  to  call     the 
attentlcn  of  t ■  e  court  belov;  to  the  question,  the  declaration 
was  certainly  good  after  verdict. 

!ii?he  judgiiient  is  affiri^e  .. 

/.ffinued. 
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STATE   OF  ILLINOIS,    )     , 

SECOND  DISTRICT.  i'  I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  oi^inion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this  

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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CITY  OF   CHICAGO, 

defendant  in  i^fror, 


3D)«ARD  j£RlCKiCaf^ 

JPlaibtlff  In  iirror* 


T 


ERRCm  TO  MUHICIPAL  COURT 
]  OF   CHICAGO. 

265  I.A.  242 


iCi,  vmsinma  justice  3Amss 

mSLIVmiH)  THE  QPINIOH   0?  THiS   COURT. 

Plaintiff  in  orror  was  fotmd  guilty  and  fined  ^50 
for  naking  a  diaturbano*  and   conaaitting  an  assault   in 
▼iolation  of  th«  city  ordinances.     There  was  no  testimony 
to  support  the   charge  except   that  of  the   cooqplalning  witness, 
a  wcaaan  who  went  to  his   office  to  solioit  work  as  a  scrub- 
woBon   in  a  building  of  vhleh  he  was  herid  Janitor.      '^ery 
statement  of  hers  tending  to  show  any  conduct  on  his  part 
that  would  support  the  charges  was  flatly  and  directly 
denied  by  hin,    and  the  physical   circumstances  were  seemingly 
more  faTorable  to  the  defendant.     There  is  nothing  in  the 
reeord  to   indicate  that  the  parties  were  not  of  equal 
credibility,   and  his  diar>!cter  was  supported  by  the  testimony 
of  soTeral  men  of  business  prominence  who  had  known  him  for 
many  years.     The  burden  of  proof  was  on   the  city  to  establish 
the   charges  by  a  preponderance  of  OTldenee.     Under  aueh 
circumstances  we  do  not  feel  that  the  charges  were  proven. 
B» ought on  T.   omart.    59   111.    440.     The  Judgment  will  be 
reyersed  and  the  oauee  remanded. 

aXVjiilRSlSD  ASH  Hi^HASDKD. 


i 


rmoo  dA*a:iiwx  or  ftanna 


al  $ttmlm* 
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TO  Tfia 


2  OS 


•  tmioo  ass  «  wksev  nrr  cKAiyLAa 

XOMii^M^  oa  •««  vioift     .«*OR«nlMe  xlio  •<(;r  to  Ml#aiolT 

-<ffl^o>  A  «u^  HiQv  ^i»lXos  0/  ssi  tlo   alh  ol  #«»«  •Jiftr  aaa»v  « 
X«»t«>     .i(«^JtiV)t  ^•'f  SAW  »;^  lioiiiff  lo  ;^iAXl«rcf  Ji  fu   nmum 

tdS  ai  ^Jtdicn  ai  et«it7     .  irwba»'l9b  »tfl  a^  •XiIsvotaI  aioflt 

Ltmpm  to  ^of!  b^»w  veli^t;!^  ftri^  ^mU  «<rji«itiU  oi  Mooai 

XtnmlimBt  •ttt  x4  b«#aoq;friMi  ««»  to^^  tuiiId  tlri  JiAfi   .-^iAXXoitsTo 

^•^  niri  amtOi  hmd  tit  9u»»itlM*itq  vtHiftituc/  te  umi  XAt^rta  t« 

tiem  tc»l»a?I     .•am* Mr*  "to  aoii»iiiibMKP>^ci  a  i((f  ••ircxfo  sil.^ 

.rr*TOY«  •Tttir  ssaiAila  aif^   ^aiU   I»«^   ien  oJb  •»  ••ooa^siviio'xlo 

•tf  XXJtw  #MBsh]:rt  ftffT     .OM   .xXI  99    <it2££>  *▼  aQJriaiOTl 
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snaisy  va 


Sttfendant  In  l^rf or, 


\ 


Plaintiff  In  /rror. 
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SBRm  TO 

KTJWICIPAL  CCU.TT 
07  CHIOAOO* 


HR.  P.ai'lBlDIKG   JTJSTICII  T3AnHf!8 
iJU8LlViSHa)  XHfc  QPIiaOiS   Off  THS  COliaT. 


•Talker  lircuplat  suit  to  recovftr  dnrnnRes  for  injury 
to  hlo   iutorno'bile  froai  colHrlon  witfe  Hillr,nd*e  nut rra«"bil«. 
At  tho  tiiBO  of  th<?  colllnion  the  foirior  wno  dTlvinpr  hl«  oar 
south  on  a  north  and  south  o+rcet  nnd  th«  latter  had  just 
turni»d  norbh  on  eald   Btreot  nfter  cominjr;  froK  the  rest  on 
9XX   intersecting  street.     The  colllRion   took  plr-ce  rh^nit 
thirty  feet  north  of  th<?    inteTsectlnn  n«ar  the  T^ent   curb  of 
thr  nerih  »nd  Boiith  street.     Dpfendfsnt  reached  the  point  of 
lattreeotion  flret  and  in   tho  ununl  course  of  driTlng  had 
the  right   of  ffsy  fxnii  should  hcTo  crosEcd  the  north  and  south 
tEftreet   te-  tho  east  eldo  thereof.     He  took  b,  chert  turn, 
howerer,    cloimin^;  Ibut  h*  wrm  forcei  tn  do  bo  hy  reRBon  of 
plaintiff 'b  fu-ut  driving  on  the  east  Bide  of  the  north  and 
couth  street  and  uuudenly  orer   to  the  weot   side.     Plaintiff 
claimed  that  he  Wrtw   all  thw  tlwft  on   the   arest   pide  of  the 
street  and  wae  forced  to  ilie  woBt  curh  to  aToid  a  collision 
with  defemdBnt^a   r>^.r  by  r^iison  of  def ftnlfint'B  irronRfully 
taking  a  i-hort   cut  north  on   the  syme  eido.     The  testimony 
vas   conflicting,     'j^hile  it  is  difrieiat  to  say  vihether  the 
eourt  reached  a  correct   conclusion   in  finding  that  tho 
collision  was  wholly  due  to  defendant's  negligeno«»  yet 


^J)8«ff      -      =1^''- 


rA   rt 


.  ,    J.  .     »   t  r  ^  ^       ^  ^J  "M  *  ^  ,    ..-  *  ..      ,  ,  «.  1.   1  •.. 


l-v,     .-!        .^.a  r  n    k*.-)- 


^   Itirrair  futi   ni 


.  ^  ~'<^  >  r  * 


-   fht 

yii 

'»    'in J 

is 

-  »  •,  1  -.  f  . 

•    .-od 

»«■■ 

^(t 

'■.- 

ijuas 

-2- 


without   tiio   onnie  opoortuiilty  of  equina  «**a  hearing  th« 
fitntaoes   thi.t  thi?  ti-lal   c-i'trt  ha<I   vifrt  wre  unablw  to  aajr  that 
itc   conolUBionfi  fero  sianifeatly  ^'K'-'lwt   th*j   ^».j»ii^it   o^  th« 

Th«  court  aoaeaaed  th«  drtriiH4r«»fl  at   i$>"^5!5  iDut  th« 
tfsstimony  in  uupport  th<?peof  w>v8  uriBklllfully  pros-^nted 
pjnrl   ia  oo^\e^'^hat  umBstiefactory.     T}>.»>  plaintiff  t«;ntified 
thc.t  the  redlator,   front  axl:»,    wh'j.d^,    t>i«f  arH^lno  j.'.n<l  crank 
sliaft  wore  the-  prlncipw.1  partw  of  th-    ct^.r  dpar^ed,    and 
©aother  witness   eaid   the  law^sj  v/er'-  ^swashed.     Plaintiff 
introduced  i^.  bill  %h:\t  he  pt?id  for  the  repairs   of  the  car 
vrhicdi  ineluded  r«5pairn  <>n   tliowoi  pf»-rtf:   imd  ao?*'*  others.     yii« 
person  who  Buperinteiided  all  of  tht^  r^'spulre   except   the 
r<?^pair  to  thu  riidiatoi*,    teatlfi'rd  at.   to  the  roffJonahl«  eost 
thereof,   which  amounted  to  ah  »\it   th^  f^  >rf*e  rin   thf  r-nr^  so 
billed  tiiid  pt)id.      'e  do  not   thiiik"  the   vcxq  should  bt    sent 
\>{}.ok  for  o  now  trlnl   if  t   remittitur  is  niade  to  an    jnount 
thai   o»-ui  he  faj.rly  Gao«.-xtalncd  fran  coiifpetent  evidence  to  be 
the   re.  3onK.'\)le   co-jt   of  such  repairs   i  c   were  neoeeei-ry. 
Taking  the   «'ri(lence  tw  ts.  tmole,    r-;e  think  it  cleor  that  ex- 
cluding  frcm  the  r^aiuunt   of  the  pr-id  hill   the   cost   of   re- 
i'Hiring  the  radiator,    and  the   coet   of   the  tuhe  and   "sundry 

KiBall  v^.rts"  which  v/ere  not   teat  if  led   to,    the   cvidenoo  will 

va- 
Bupport  :>  judgment   for   4'«SG.31.      If  there  be;  u  remittitur 

to  that   »iaicunt    within   ten  uayu  froir  the  filint;   of  this 

the  affirmed 

opinion  m.  judgnient  wil-  be  KsaXxxxaiKxaoBe  for  thf  t  sum,    other- 

vise  the   case  will  be  revcrueu  uiid   the   cuubc  re«anded  for  a 

new  tritil. 
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KHnon  TO 

MmVt  BALL,  \  /  )      «^   Cl!.lCAaO, 

Pr&intiff  in  h^ror.  ) 

\ 
\ 

©jSLivii'i^  Tim  mm  10^  0¥  m&  ccuht. 


Thlo  was  a  »ult  "brought  for  the  ▼t^lue  of  Bor^ioa* 
r«nder6d  «»  sa  nttomey.     The  «mly  tw)  points  j-rgoict!  wir« 
timt  toe  Tordllot  1$  oat   auytnlned  by  th«5  ftVlAwiee  ans*  tlMt 
th«  hypothotietOL  G|U«»tion  put  to  the  i^xpert  ivltrKiaddK  as  to 
the  Talus  of  oueh  B^rTlcsa  wao  ln^roiisr.     '?•  find  no  royersilalo 
errar  In  allowing  said  qusatlon.     fhut  pXnlntiff  renderad  tlia 
serTi©««  for  which  aha  aoii^sht  to  r«oov<^r  Mjnd  that  there  wm  ao 
axprsss  asrs<&a>ent  ai^  to  the  amount  of  tbo  e<»i^«ni9ution  and  that 
thors  was  an  loplldd  o»>n&raot  thnt  dQf«al<«nt  would  pay  tho 
usual  an<S   ctustoinary  reos  for  suoh  s<»rvic«3  oan  hrrdly  1>« 
quoRtlonod.     !io»t  of  tho  sorvioos  r«f«rrai  to  war©  randered 
in  ssouring  an  abandonmont  of  pr')c.e<clin<?o  "boaffit'.i  tho  Board  of 
Local  X]&j>rov«8ionts  undor  a  rosolution  to  pnve  an  alliQr  hick 
of  d.«fcudttnt*»  praaiaoa  fhioh  sho  el«iiao-1  waa  her  priTato 
proporty*     It  ia  unn@ces9?*ry  to  didtail  the  seToral  confarencos 
and  oonsultations  had  «ind  stops  taicon  by  plr^inttff   in 
suoooasfully  scouring  on  abandonm«mt  of  tho  procoodinga.     ^ho 
suod  for  ill, COO  and  recoTorod  a  werdlot  for  $600,     Two 
oxporiottced  attornoya  teatifiod  that  ouch  serricos  woro 
worth  fr(Hn  ^'0  to  |1,000*     Ho  eridonoo  to  the  eontrary  was 
introducod.     It  ia  asulipAod  as  orror  that  tho  ^udgmant  it 
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•xe«saiT«  and  whll«  th«  testiacmy  of  plaintiff's  ^itnesdttt 
t«ads  to  susttain  tho  ammmt  of   the  v^^rdlot  the  eourt   It  not 
bound  by  «u(dti  tesailiaony  but  can,    und  ahould*    take  into  con* 
•ideration  its  own  ionowl^distt  of  the  ralus  of  suoh  B«rTio«8. 
?T"'^liriffll  ▼*  'J'anitayy  Diotriot.   360  III,  317.     w«  hvf 
earefully  sxaainttd  th*  t«atiMony  rclatlTS  to  the  nature  of 
the  serrioee  perforned  and  the  eaount  and  ehiircioter  of  the 
labor  they  required  in  eainoctian  with  the  b<mef  its  they 
were  intended  to  sseure,   and  think  under  the   cireuflUBtanees 
that  a  oh&»rge  of  more  than   $500  therefor  mi^t  well  be 
deeaed  exeestJiTe*     If,   therefore,   d©f  maant  in   orror  will 
within  ten  days  froia  filing  of  this  opinion  remit  1100  the 
Jttdsment  will  be  affirmed  with  costs  against  plaintiff  in 
error,    including  those  for  auiditional  abstract*     Otherwise 
it  will  be  reversed  and  the  catti^e  remanded. 
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AL£JLAi;:D^Ji  LIF^i   and  BmJAMIS 
F.  NY^jiWi\Ki)iai,   Jr.,   toy  J.  h, 
5TSKfAKD:ER,   his  noxt  friend, 

Plaintiffs  In  wrrfr. 


▼*>. 


MTOil  J.  CiiHM^yL,  B4Uiff  ©f 
\'^iclpaX  Court  and  AN2iA  L* 
keCCU, 

D«f  «n  dt>ja  |»  in  /^rror  . 


j   iSaKOH  TO 


KUtflOZPAL  COURT 


205  I.A.  246 


MR.  fRlSIDING  JUiiTiCK  -^k\S^ 


JAjfm  and  Hysttwmder,  Jr.,  were  j^Xaintlffs  in  a 
proceeding  for  trial  of  right  of  property  leried  on  by  the 
bailiff  of  the  Municipal  Court   of  Chieago  undttr  an  execution 
in  faTor  of  said  MoCoid.     Ihe  «7id«nee  adduoed  in  &»uppert  of 
the  claim  of  plaintiffs   in  error  to  the  prooerty  showeu  that 
the  property  in  question  was  an  automobile  taken   in  exchange 
for  real  estate  owned  by  Ikips.     The  transaction  was 
negotiated  by  Hysewander  and  the  autewaobile  was  left   in 
his  possession  to  sell,   with  the  agreement  botweun  him  and 
Lips   that  he  was  to  have  all  he  realised  from  the  sale 
thereof  OTer  $1150  as  compensation  lor  hiw  s«rrvioes   in  tha 
transaction. 

Tho  mere   contract  right  to   sell   it  did  not  gire 
Kysewander  the  standing  of  a  claimant    in  such  a  proceeding. 
It  gare  him  no  property  right   in  the  automobile,    but   simply 
an   interest   in  the  proceeds  of  the  sale  thereof  provided 
they  exceeded  $1150.     His  right  of  possession  thereto  as 
against  Lips   is  beside  the  question  at   issue.     Ihe  question 
in  such  a  proceeding,    as   contemplated  by  the  statutes  per- 
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\L%ml9  sts^  t^lltSemoiinsi  oi<i  ni  m^ii  vzft««Yf  on  mid  otj^  ^^ 
boblTOV9[  loatarii  oXiia  tdi  to  ofeooaoaq  oi^^  aX  #o*tt0#fii  «• 
a«  cl»'i«iU  noX«9*a«»f  to  tH-^r  aXH     .oexX$  b^b^BOxt  x*^^ 

mt)9*up  aJlT  .»tn»aX  i«  oDX^ttajip  aiii  afciaatf  al  BukJ.  laiii«;H 
-laq  aaJif^Aijrj  aiti  x^  h^tMl^f»iao9   •«    ,aolJM»aootft  a  rCava   k1 
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taining  thereto,    t;  whather  the  property  'bQlongo  to  the 
claimant  «o  that   It  cannot   legally  be  taleen-on  an  execution 
(Kurd's  H.   a,  1916  ltd.   Ch.   1400.    iec.   10;      Ch.  79,    /-rt.   13, 
iiec.   4);     or,   »•  stated  In  the  ¥imlclpal  C'lurt  Act   (i'ec. 
48a),    whether  the   claimant   ie   "entitled"   to  it.      In  whatever 
court  the  pro<^«eding   is  brought,    the  purpose    is   the  a^tse, 
nanely,    to  determine  th^;  ri,',;ht  to  the  property  aa  Againat  tha 
lery.      If  this  proce>4ing  had  been  brought  by  Lipa  alona  tha 
property  would,   without  other   evidence,   have  been  awarded  to 
him;     but   it   could  not,   under  the  onid   intRte  of  f  xts,   bo 
awarded  to  both  plaintiff a  and,    therefore,    the  notion   could 
not  be  naintained  by  tham  jointly.     The  court   could  not 
voluntarily  disraiss  Nyaewander  out  of  the  easse,   hence  it 
properly,    on  defendanta*   motion,   diomiBsed  the  suit  for 
misjoinder  of  plaintiffs   in  accordance  with  the  general  rulo 
applicable  whef-e  there  are  too  arjny  -daintiffa.     Jtarrett?  v. 
Gault  iit  iii*»   1^^  Hi'  99.         ;iae  also  Cottln.qh-^ra  v.    ^.rao^ 
'i . -ckiag  Co.,   109  Ala.  421;     ^>nilroad  22 •  "^^^  l-inior  et  al. , 
39   111.    433;      Brady  v.  Eonta.    145   111.    Ajit?.   582. 
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THEOyiLA  GALiSWaKI, 


Appelle*, 


Yf 


CLOVea  MA?  CA'JU^LTY 

COm*iisY,    a   corpoiM-.tion.  I 


APPEAL  PROM 

COOit  COUlll'Y, 


MR.  PRS^IDXHO  JU3TXC]i  B/UiUSS 
DiOLIVaaSD  TH^   OPIKIOK  OF  THS  COURT. 

This   appee^l   li;i   from  a  Jud(;incint   n^aln:^>t   eaa.   Insur* 
ance   coiap  ny   iix  un  action  brought  upon  an  accident   in»ur» 
anee  policy  on   accovuit   of   the  alleged   accidental   duath  of 
the  dece;^a«d  hue^ond  of  appellee.     Moot   of  the  points  urged 
for  revurssal  relate  to  the  sufficiency  of  the;  «vi  ienoe  and 
are  predicm.ted  on  a  motion  for  a  ne\?  trial  as  recited  la 
the   clerk' B  trtmscript.     As   it   io  not  nedo  to  appear  in  the 
cill  of   uxceptione,    those  pointe   can  not  he  coneiiered. 
^([arbor  v.    u.;ic  -j^o  a  >  Jton  Hallway  Co « .    ^35   111,    589;      Pate 
V.  Blair- jiii<:  Mi^ddy  Coal   Jo,.    3S3   111,   198,      In   thia  state 
of   the  r-^oord  the  cnily  pointn   left   op€»n  for  oonaidoration 
are  whether  th«  wot  Ion    to    tire^t   a  verdict   at    Uie   cloee  of 
all   tae  eviJomce  should  hare  "been   nuBtained  and  whether  there 
waa   error   in   the  admiRaion   of   certain  ovidance  and   in  a  re- 
raark  of  the  trial  judge,     fe  shall  not    iwell  uuon   the  first 
point   as   there  wat^  unquestionfjbly  evidence  thmt   required 
«ub»iyoion   of   the  eukie  to  the  Juryj     nor  upon   the  second, 
ua   vhe  third  requires  rover aal* 

The  Bain   controverted  fact  wao  whether  the 
deuth  of  the  insured  resulted  from  an   injury  to  the  internal 
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•«r  cc.u«cd  "by  the  PCold«nt  or  froTr  b.  pre-exleting  dir>eas« 

therein,      ll   epp«ar«   th^t  the  inBvr**'^   crin«  t'l  hie  r^eath 

fro«  en    infection  in   th«   int^'mpl  er.r  in  which  th« 

pr.cuinococcu8  germ  wts  present.   ?pp?lla»t  elained  that 

suoh  an  infection  could  not  "be  caused  hy  an   «Ktemal 

injary  ouch  aa    ;•>?  ?vu stained   in  th^  'iocid\'nt,    and  a!i>T>elle« 

clfiifflad   th>t  >>lood  flovjed  frot-  the  evr  of  the  d«e«««ed  at 

tho  tiae   of  iiio    seelJcntsl   injury,    and   that  Bueh  an   infeetloa 

Bight   start  frof  f>ny  kind  of  '\  ur'mnd  that  ^ill  prodx»o« 

blood.     The  -^ueJtion  ef  liahility  hin«:<?^.   on  whether  the  ear 

trouhlQ  antelatoi   the   -^.ccldent*      Plaintiff* a   erideRoe  on  that 

subject  ^55.;;  rj;inly  of  a  negr'tlTe  character,    to  the   'iffaot 

that   th      ;?itri€3.T09   nvTcr  bier  of  auch  a  tr^^-ble,    an<1   nh&n 

objection   '.yr^;;  maJe  by  appeilerit   to  «   ^ie.sticn  whether  a 

certain  witHfjen  knew  "of  deceised  haying  any  trouhl'^  with 

his    caru,"   th<»   c*urt  reipnrked: 

•Hsri?  i-i   £i  Tnsn  who  testifies   thit  h*-  «atr  hlw 
on  CO  a  week,     supposing  emsobody  who  was   in  thi; 
hosrjpital  and    "ho  h'td  op  .ort'milty   l'^   t>ce  "Him  every 
d^y  te&tifi«v::  tbat  he  did  not   iaio-*  of  ::ny  eicioieQB, 
H'oui'j  not    tjn:'.t  tefJti!?iony  be   ae   stron;:  fin    the  direct 
tectiaony  thi~t  he  was  net  eick?     It  all  depends  on 
th«   cpportuaitj   tii'2    vilnesja  h.-ii   of   vq   in,?   pj-)'\   "kn-rvlng 
the  con<5ition.     If  the  cirounstancee  were  such  that 
he  could  t-'..  tlfy    Llxal  htj  d  I  i  noi,   ue;;,    '.-phen  h-*  nf:turally 
would  hare  seen  theae  things   if  they  existed,    it  seems 
to  Me    Lh>i  t  n  :v.    'i' i"V"  •*   te,.' tiiaony  is   «;j   ctronj,  and  dlr<?ct 
and   coneluslTe  .ic  positive  and  direct  eyidence  would 

.Oaen   bhe   statement  wae   excepted  to   the  court 
addled,    "it  might »  und-;r  C'?rtaln   circumtitacicog,*     —  whieh 
ncjrdly  atsiaed  to  ranaove  th*   iiiiproeeion  th'*  remarlc  was 
calculatod  %o  convoy  to  thu  Jux-yt   nairaly,    that  nogatlTe 
eyideaca  vr^-c  as  strong  and  conclusive    /S  positive  evidence 
to   tiis  contrary.     /.p^KlIant  offsri'i    Iir;.ct  &nd  positive 
evidence  that  the  insured  h&d  an  int' mal  e?r  trouble  for 
a  ceneld&rable  time  prior  to   the  accident,    and   expert 
evidence  that  It  wue  chronic  £tnd  developed  into  a  ssptio 
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csadition  Ihal   0'«uaed  liis  d«ath.     'ihe  tAUvintony  of  nevoral 
of  pi»iatiff'd  wilnm»bii«4   oa  th.a\.  au'bj  eot  way  iiec'^tivo  to 
the   fe£r««t  that  th^j  iijil  aevar  knowi  cf  kio   uaring  aueh  an 
ear  trcabi*.      ihe   renuc^rk  of   the    ccmxt  b»r«    iiifectly  upon 
the  T&lue  of  toUch  tvldisnce   so  ftxr  aa  to   ©ncroach  u^^on   the 
proTlaot:  of  thio  Jury  to  determine  its  weight .     'i  he  ronmrk 
wnti  putieularly  prejudici&l  jju   it  rs-'lattd  to  thn  dccisir© 
fsot  ut  inttue,   nfcjucly,    v.'heth4^r  plaintiff  v   dtbth  ensued 
fram  »ti   iiijury  rfco*»ive<l  f*OM  the  accident   or  from  n  dis«as«d 
condition  thbt  antedated   it.     ^/o  iirc  forced  to   tho  conolusioa 
tii&tt   the  v«dfturk  M«i>  so  prejudicial  ui>  to  oall  for  a  rcTersal 
oi"  xUti  jxxd^u.&ii  duriii  a  rectjnditit;  of  tho   q>  u»«»  for  a  new 
triul* 
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I        MUNICIP/^X  COTJTWr 
)  <W   CHICAOO, 


D.lXIViSRKD  TH35  OPINION    r»i?  THE  C^tJRT  . 


This   was  a  suit  unon  a  certsin   Hocldont   inaurnnoe 
policy  issued  "by  ap'xjlli-nt    to  aTJr)«ll«e.      Th«   con*  wr»e  heard 
by  t>i«»  cnurt  wlth^mt   r  Jury  and  r^wwlted  in  »  finding  and 
judcTa^nt   in  faror  of  eppellae  f»r  tSlO.OO  and  «08tB  .     Lia- 
bility rander  the  policy  whs  not  diaclalmed  but  It  wne  eon- 
tanded   at    the  trial,    a«   It   is  her«   on   appeal,    thJit   apriellae 
(plaintiff  below)  wa»   injured  in  doinp^  an  eet  or  thinitt  in  an 
006upati<m  classified  as  more  hasnrdous  than  thnt   atated  in 
hla  applicotion  for   insurance    md  that  therefore  his   elaire 
should  be  prorated  in  accordance  with  the  clasnif ier^tion   in 
which  he  was  employed  when  injured. 

Th«re   is  no  queetion  that  under  the  policy  the 
rate  of    -^rfwdura  was  based  tipom  the  rccuT)fttion  ef  the  aaoured 
and  th»\t   if  the   insured  was  injured   either  after  "aving 
changed  his  occupation  to  one   claasified  by  the  corpomtion 
aB  more  hRXurdonn  thnn  that   atated  in  the  policy,    or  while 
he  was  doing  any  act  or  thing  pertaining  to  any  occupation  so 
elasBified,    the   corporation  wee  liable  to  pay  only  axi^ 
portion   of  the  indewnities  prorided   in  the  policy  ar   the 
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premiuro  paid  would  hftTfl  ]5urchpned  ret  the  rate  fnr  th«  »or« 
hAzardoua  occupation « 

In  hie   application,    1r^te>l  wna  med*?  b.  p^rX  of  the 
polloy,    th«  insurftd  represented  hia   P(jcupati'>n  as  b«inj(i;  the 
proprietor  of  a  certain  »a^  nill  whono  bualnedsi  v^s  th«t  of 
lumber,    s/i.i  that   the  iutie?   of  s'loih   oemjpatlon  w«ri!   "office 
dutiea  jvnd  travelinf;.   snporvislng  net   super lnt«ndiig."     The 
policy  casin  under  claB  ^   2   of  tho  form  known  as  the   T.aflac 
Accident*  and  waS'  issued    *lth  reference  to  oli^eeiflcatione 
end  ratcB  ac  shown  by  a  Rchedule  in  a  manual  ieou^d  by  the 
corporation.     Tha  clasRificatlrmo  therein  are  based   on 
oocupation£i  minutely  opocifie^   ind  T^riouely  nlnseified 
apparently  with  reference  to  their  hftznrdoue  nature.     There 
is  no  clasaificatl -n   1.r'   th»  rrqnnisl  -"rlth  ^hr^^eeolo^yr  precisely 
like  thRt  dnsignfctf"!  in  th^  applinr^tlon .     TTnd'jr  the  he-»4ing 
therein   of   "Lunjher  ?''illa  or  Ynria*    irj  th?i  f'.eriPTiRtfld  oocupation 
"Prop'r.   or  %r.,   will,    office  'Intlws,  not  euperlntending* 
which  is   classified   ac   *B  2  Pref^rTP»d".     The  opplicPtion  f*»r 
/   inouranco  probfihly  falls,    end  liability  iw   clpiwi^d,   under  thli 
clacsificdi'^n .       Under  ainoh  hf?adilng  .->re  -nuiHerated  Vf»rioue 
oth?x-  olaasuficati)  s,    such  rt8   ""Prop'r.   or  K!gr.  mill 
supt'g  only*   claaaifiad  aa   "C  3  Ordinary";      "Sialeeraon   in 
Yerd"  »C  .3  Ordinary";     "Jforemaft  in  Lnmb;?r  YMrd*,    *n  4"; 
•Loji  .icalsr   or  Lu?Tfh«!r  CoTint ••r'',    *C  S*  end   "Superintendfat*, 
"C  r^"   '?tc.    c?tc.     The  llreit  of  risk  rrirlea  aeoordln/^  te  the 
oc<Jups.tl'-:n. 

The  olalntlff  t notified  th^t  he  h^d  juot   core   into 
th9  yvrd    md    alimbtsd  up  a  pll^  'if  timbers  for  the  ^urpoee 
of   ai2a.}urin,r  luniber,    ?tn:I   th-it   ■sfhll?   cllTi^bing  down  he  eltooed, 
»nd  hla  right  hsmd  was  thrown   into   %  planer,   resulting   in 
the  aitiputation  of  his  f ingero .     He  ^^tated  that  he  had  no 
other  !i,an  tor  that   purpose.      Cthare  testified  not  only  to 
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his  maasurin^,    atraijJitonlng  up  and  pulling  OYor  und  load* 
ing  iuinber   but  t/i;ni  n©  parformed  certain  duties  which 
correapond  to   th-^t  of  auperintendiiag,   •  that   ♦♦he  wuo  the 
boa  a   tiaere*',    that    ''ha  wsa  around  thero  atoat  of  the  time 
directing   the  men  at  different   Kinds  of  work.*     Under  th« 
mo£it  favcrable  con^truotion  to  b«  placed  on  that  kind  of 
imTit,   which  he  did  not  deny  doin«,   .-md  the  doing  of  which 
in  vjny  erent  was   ealahliuhed  tiy  a  pr-^jpond  .^rcncj  of  (^^vid- 
ence,   hia  occupation  fell  under  th^n  of  a  proprietor  super- 
intending tnut««.d  of  aupervliilng  hio  work,    and  hence  afe.de 
JkilMi  under  the  policy  entitled  to  indemnity  in   the  cl   ss 
deuiiineted  tss    "Crdinrry  C  i"  which  couta  |^.50  per  i)1500, 
principal   omdi.     The   ineurtd  paid  a  prr^inlum  of   ^^25  which 
would,    'wherefore,   purch^':  e  iind<?r  that   form  of  policy   in  thst 
cl&suifie.  tir^n  v4500,  principal  sum,    and  entitle  hini  to    "^15 
per  week  for  votul  diauhility.     The  court's  flndinga  were  on 
the   ba£ia   of   totwl  disability  fnr  six  weoiea  and  a  half  tot^l 
for  fifty-two  we«kB   snd  surgeon's  fees  for   -■'-lO.      I'oraputed 
according  to    tin*  olaat^if ic«ttion  under  which  the  occupation 
of   the   Injured  orouj^ht  hiia  he  would  "be  entitled  to  an 
indemnity  of   •J466   inste  d  of    JBIO,    snd  to  a  Judfj^cnt   for  thnt 
amount . 

In  view  of  theee  conclusions   it   is  unnecessary  to 
review   errors  asyigned  in  rulings  upon   OTidpnce  nnd  the   court*! 
refustJ.   to  hold   ua  la*  certain  propositions   oubmittnd  as   such. 
Nothing  wjuld  be  g&lned  in  ccndlng   the  Ocuve  baclc  for  a  new 
trlfd   and  v»e  wlxi    en-cer   such  Jiidgrcant  here    .8  the   court 
should  h&Te  entered  uo»an   the   esrldence  heard,    whi;rt3by  giving 
plaintiff   the  benefit   of    ^he  most   liborw.!  construotl'*n   of 
the  policy. 

IlKViiHSBi)  AUD  JUiXJMMffT  HlCMiS. 
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!•  find  that   appoll  ^jTit,   Gen"!ral   Aeoi^ent,   ">!'lre  & 
Life   \aouranc0  Corporation,  Ltd.,    intmr«d  Mward  T).  Waek, 
appellee,   under  n  certain  aocidrtnt  policy  Indemnifying  hi» 
againmt  s>n     ocid^nt,  received  while  engagtsd   in  tho  occu-pntion 
of  proprietor  nf  mill  with  office  ^xity  and  not   superintending, 
aad  that  he  was  aotually  engaged  in  superintend in/qj  work  in 
aaid  raill  prior  to  and  «t  the  tirae  of  y^id   accittent,    and   that 
wader  the  rwtea  proTided  for  in  3i..id  yjolicy  for  the  occupation 
of  proprietor  or  numn^r^r  of  raill,    suparintendin;?  only,    the 
indemnltiea  provided   ^or   in  the  policy  at   the  preraiuTtJ  paid 
by  a-opalle*?,   for   the  injuries   sustained,   >>y  him,   would  pur- 
phase  the   auTB  of   |466. 
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Ma,  JTMSISIUQ  JUuIICii;  SAHI2S 
JBiLXVJSl^D  XHS  QPIHIQH    Of  -iHS   COUHt, 

Th«  judgment  appoaled  fron  wea  entered  for  tlid 
MMunt  du*  on  a  promlaeory  note  and  jprotttut  fees  against 
Xhm  muktr  and  cndorsttr  thereof.     This  appeal  ia  \>y  the 
flykicer  only,   a  corporation  chartered  to  buy  and  aell 
llquora,    eto* 

The  dsfenaea  pleaded  are  that  the  note  ia   ultra 
yJT^u  the  corporate  powers  ef   the  naker  and  that  it  was 
issued  as  aeeonmodatlon  paper,   and  the    ^Tidenoe  offered  in 
support  thereof  shotrs  that  it  »aa  not  given  for  produots 
which  appellant  vas   inoorporatod  to  deal   in,    and  tliat  it 
was  in  fact  girea   to  take  up  a  like  note  apparently  giTen 
fsr  accommodation.     But  there  was  no  sTidenoe  to  lopeaeh 
the  good  faith  of  appellee  which  received  the  same  before 
oiaturity,    without  notice  of  any  infirmity,    in  the  usual 
course  of  business  for  Yalue  either  by  discounting  the  same 
or   ill  payjaent  of  a  like  note  •  which,  does  not  definitely 
appear* 

Beoauss  the  Tiee-preaident  of  appellee  was  also  a 
director  of  the  corporation  for  whose  benefit  the  note  sr 
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the  on«  It  replaced  was  negotiated,   and  thus  became  cognisant 
of   the  purpouee  for  which  it  was  drawn  and  negotiated,    it  is 
urged   Lh&t  appellee  took  the  note  with  notice  of   its   character 
and  want  of  power   to  exocute   It.     'Xhe  knowledge  of  such 
officer  acquired  not  wiiile  acting  in  hia   official   capacity 
for  the  bank  but  casually  and  through  his   individual  relation 
to  eueh  other  corporation,   would  not  be   chargoable  to  the 
appellee  baii^.    (.i/iuher  v.  Murdook.    13  Hun.   485;      villard  t. 
■Deniae.    50  H.  J.  ifiq.   483;     Merchant  a  Hatl.  Bank  v.   Clark  et  al.. 
139  H.   Y*   314.)     Besides   it   appears   tiiat   auch  officer  was 
acting  at   the  time   in  his   o^n  interest  and  not  that  of  the 
bani(..      (peaverna   v.   i:re8byt'::rian  iipsp.,    173   111.   414.) 

Xhere  can  be  no   queiitlon  that  the   corporation  had 
the  power  to  eac&cute  notes  for  purposes  incident  to  the 
transact xon   of  its  business,    arid  a:^   said   in  Daniel  on 
Liegotiuble   Inatruxaents    (6th  j.d.)   bee.    386,    "'.Vhere  a 
corporation  has  a  general  power,    express   or   implied,    to  be 
a  party  to  bills  and  note:;^,    such  inetrunents  will  be  presiuned 
to  haTe  been  executed   in  the  legitimate   course  of  business, 
and  whether  so   executed  or  not  will  be  valid  in  the  hands  of 
bona  fide  holders  without  notice.* 

As  the  note  waa  giren  to  take  up  another  note  of 
appellant,    it   can  not  be  said  to  haye  been  irithout   consideration! 
as   argued;      and  even   though  the  latter  was  an   accommodation 
note  prsTiously  negotiated  to  or  discounted  by  the  bank  in 
the  U3ual   course  of  business  without  notice   of  its  real 
character,    the  payment   thereof  by  the  note   in  question,    also 
taken  without  notice  aa  afffresaid,    would  not  deprive  the  bank 
of  its  position   as   an   innocent  purchaser  for  value.      (Wolf  t. 
Bank  of   Comroerce.    107   111.  App .   58 •) 

The  cost   of  the  protest  fees  was  not  put   in  issue 
by  defendant's  fiffidavit   of  merits,    and  ^lence  we  need  not 
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Mw  i:.'oillo  doud   .;«ixiJ   fit'ti»ac[q:&  ;M   a9t)Xfii»ii     (•J'XC   •!    .11  06X 

•/U  to   i^rii  ton  btw  t»t)'i9i&ai  «wo   aid  ni  tctU  aifJ-  ia  ^nXiau 

[,{-11^    .11:    :.^  I    . .qepU  nfili:<<f\M9i»'i \   . y   ,^.s-fDY^Ou)      .Jtocitf 

toll  noJi^fl^oq-xoo   ©it*  ;t«fW   aoi^i.^tff   on  acf  oso   oirjaT 

»xfi   o#  ioBAlonl   Hituon'iuq  rtot   tutJon  tUuv^i^xe   oi   'xovoq  Mil 

H  utsjctr/"    ,^iit^   .&9<s   (.i>^l  rUc))   a^nsiou'r^Kal   ^Idfilio^^B^i 

kBSOfVf  acf  XXiw  tLiasstiniHai  siowi    ,c»^or(  btu  elild  ot  V^f  <• 

lo  abMutf  till  ai  txlcY  ed  XXJrw  Iod  %o  Jtseli-'oexe   oa   toxfjruilv  Jbfli 

".aollon  irtodliv  saaMod  qJbX^  JbMttL 

to  •Jen  isjiUoiwj  Cju   j>ji^ij  ol  ntriR  ^-^iw  ©Ion  erfl   rJ- 

^noltmrobiumo   tuc'dttv  st»&^  enui  oi^  bi*»  »<i  ten  obo   it    ,:fnaXXouf« 

ndttmboaaaovoa  mt  «iMr  leJlJtX  t  aova  Jl^ns      :l»e>ij:^-z^    •« 

aX  iisoci  »rU  x#  b9tnvo^9lb  -m  cJ  t»t»i^9^ea  \XtiroJtT»iq  tlPJi 

I«»l  &1X   lo   &{>X,ton  tuosLt^m  tiV.talaiJ  \o   d&a/uco   Xjaifcu  »sii 

o«X«    (XiCiXluniup  n;    s^om  B*ii  x<b   Iob'J'.w.j    Jrxsjcxxtq  »cU    ^z&io£,^th 

lAimr  nfl^  evliqsjb  Icn  iiltOTr    .MAOtorivlfi   sjk   «oX10r  4;<oi£iiw  osiUl 

•"^^  ULSE'      •o^'X^av  70l  'iftauAoiun   it^s^uonnX   re    t^A   noXlX80ij[  Ail  to 

{•96    .q^  .111   VOX    .»oTOrjttoO   ;io  aCqgS 
•ifudX    n<    iJuq  lo4  jM*  Aool  ieo^o::q  041  lo   laoa   tail 
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discuaa  th«  points  aucle  aa  to  the  proof  thereof.     The 
Judgaeat  wilX   be  aff  Iraed, 


AFFillKSD. 


«iC- 


»tS7     ,'i09t»tiJ   \9oi^  idii   oi  aa  whim  a^atcti  :■.  six> 

•  ibdanilV  9ti  Him  ^  nafetft 


232     -      22186 


knovn  sl&  Joaeph    'O^mXts. 


eMlC-XC  RAlLfAYii    COMP.MlJf, 


) 

)  CXHOUiT  CCUHT, 

COOK  COUHYY. 


205  I.A.  25? 


MR.  JQailCJS  XoBOMALd  SILIYISR^  THS  m>]:MION   OV  Wll  00\jm • 


Ajppollnnt,    Jotteph  bhudauoki,    juttd  defendant,   th« 
ChloatiO  ;uiilwby0  OoB^amy,    in  uu   octiOB  <)n  Ui .   oaue,    ;;r)  re- 
cover ditinasee  for  2:)ttrB0)aiU.   injuries  filloged  to  ixare  btt«n 
recclTod  through  the  nc!j|li;i«mce  of  the  dofondtait.     ih* 
trial  ri:'sult«d  in  a  vsrliot  of  not  guilty,   Uijon  which  judg» 
meat  w%8  «ntftr©d  aisainat  plaintiff  for  co&ts,   to  reTore* 
ivhieh  this  appeal  la  prosaouted* 

"ihc  gr»T«iaen  of  the  charge  against  thw  defendant 
ie  eubetantially  as  follows:     thtt  d^fcndimt^a  forexiun*   one 
Coughlin,   placeti  a  ladder  againat  the  Bido  of  a  street  car 
in  defendant* a  bsm,   and  directed  plaintiff  to   oli'fl"b  up  and 
get   on  top  of  the   aald  car,   for  the  purpoue  of  replacing 
a  "broken  trolley  pole  thereon;     etnd  thR.t  vhila  plaintiff 
wae  8tep>i::ig  frsni  Etuid  la.ldex-  to  the  roof  of  the  sf.id  oar, 
the  cfvld  Coughlin   "neglicently,    c:  relessly,    improperly  and 
uuakillfully  caught  hold  of  the  "broken  trolley  pole  and  pulled 
it  down  with  a  fcud^ltsn  sad  Tiolcnt  Jc>rk,    in  tuoh  a  !Banner  aa  to 
c&uae  the   cc.r  to  roeic  to  and  fro,'*   causinis  the  laider  upon 
vhich  plaintiff  * -e  otandin^  to  alip  and  fall;  by  ru;.jjon 
vhereof  plnintiff  wa&  thrown  therefrom  and  injured. 

The  oTidence  ehows  that  plaintiff  had  been  employed 
by  defendant  aa  a  ear  repair-nan  for  about  eight   (8)   years 


.      S£fi 


.or 


•jr.     ,  ffqvoet^    ,1 

fli»d  •▼•A  a*  bm-^»lXm  tmX'usiai  lMiTo*i9c^  ^ol  g»^Mali  teroa 

T»r-  ^      ,    ■: '-. 

t^um  bl4t«  fti(#  !•  l«ot  •Ai  ^  2««  ••-:  ,3i«  e«w 

Ami  \Xt»vj«i^1    ,'^««*ie':  9    .x-tiiraiyll;^'.         .TiLt-- pO  JbiA*  ©AT 

•#  ••  'mnamm  c  fir  :iielv  Aoa  ao>tP«  «  iUl»  fltfUi)  #1 
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prior  tc  tlie  Aocidmi.  and  that  la  the  di  oharg*  of  his 
duties,  h«  vat  rtqiilrad  fr»<ru«atly  to  go  upon  tho  roofo 
of   c*r8   td  Bmk«   repalrp.,    rf^oesii bating  Xfrn  tt<«   of  a  ladder. 

Plaintiff  t«»tlfl«d  th^t  juat  prior   to  th«   tin* 
of  the  aeeldoat,   the   »ald  Cou^hlin  told  jd  a  to  hurry  and 
put  a  net*  trolioy  polo  on  tke  oar   in   ctuestltso;      that  in 
pursuance  of  anid  9rd'tr.   ha  iassodlatoly  vcmt   to  ^et  his 
vrmahea;      th»»t    luring  thia  interval   tho  sai<l   Joughlin  put 
a  ladder  A^aineib  the  aid*  of  the  ear  in   r^osticn   imi    'ant 
upon  tho  roof  thereof;      that  fhon  ho  (plaintiff)   rttumad, 
Coughlin  aaid,    *Kov  aose  ou,   Joe,   jurry  \xp  end  g>;t  thtt  ear 
roBdyj"     th't  ha  (plaintiff)    clinbed  up  thft  ladder  and  "gat 
about  two  Btapa  from  th*?  tap  of  the   cr.r"   and  put  his  toola 
on   the  roof  th«»roof  ^^nd   clinbad  on  nnether  step,    and   r^oughlia 
•take  the  pole  frorn  the  hook  and  laare   it  Icnao  upr^  that  ear, 
and  th*t  pole   cor.e  shaking  on  the  n'^rth  aidR,   the  1-iddar 
elippad   off  rnd   I  fei:*   dovn." 

Plaintiff  further  teatified   that   "Cou(rhlin    took 
hold   of  the  pole  with  both  hands  .-uid  tapk  it  off  the  hook 
and  tried  to  raise  it  up.     «     «     •     The  ladder  ahook  ii^en 
Cau^hlin   looaened   the  pole  f  ron:  the  h'^ok  md  raised   it   up. 
•     •     •     The   ladder  alipped   r.t  the  "hottow.      ♦     •     ♦ 

%•     He  didn't   let   looae   of  the  polo  -   let    it  fly  up? 

A.     Sure   it  vnn  loose  -     hare  to  lea^a  the  pole. 

<l.     Ton   mean  he  unh  okcl    it   i^.nd   Ist    it   fly? 

A.     Oh,   no. 

%•   Ho  let  fo  the  ho'^k  end  let  it  ^o  up  easy,  dii  hat 

▲.   Yes,  eir." 

Ke  e«»nlaint  wao  nb^de  retrnrding  the   condition   af 
the  ladder  fumiahed  by  d^fflndnat,    or  the  auanner  in  whiah 
it  vns  plaeed  against   the   oar.     lieither  w  u    it  centanded  that 
the  feraaan  gara   plaintiff  a  negligent  order.     Tho  aila 


>«▼ 


( 


;  IHO 


-•n   O.'    ,0*  Jt/fJ) 

n»»{/  &v*n  oj^  JM^ftiXf)  at^ltjjti^   ISitDicxoc::  ro^  vo» 

1k1o«.'I<|»<j   Ir   «„  iij  lot   .ti^  t>t««   till  lo   no*   no   fg 

JhM  tXi»vi'>i4al    ,xX««*Xo  )CT5.?^lX5^en"   ni  XH.i.'nD  JbiA*  ntU 

fc»IXjiq  frflA  Alof  x^^^oii  ttitjL  Jit^T^ao  xXXulIIJbCtidr 

•#  •«  T»ntt0«  B  tit  tUlu  ovifc  ^1 

ArtiiXqM  nMtf  bod  YtUnlmUi  t»tii  ««e/f«  »9r<9l>ir»  viiT 
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prior  to  the  Accident,  and  that  in  tho  dl  aharg*  of  hit 
dutl«8,  h«  vas  r«^uirad  frft<)u«&tly  to  go  U]?on  tlitt  raofa 
©f   esm   to  Tnnk?i  repsilrB,   n'?<;«s-9itatlns  th<?  ii»e  of  a  ladder. 

x'laintiff  tftatlfi«d  that  just  prior  to  th«  tint 
of  the  accident,    the   aald  Ccjiitfhlin  told  torn  to  hxirry  and 
put  a  nevr  troJl.l«y  pdlo  on  the  oar   in   qtuentlon;      that  In 
■pursuance  of  onid  <»rd'»r,  ho   imaadie.tttly  wcint   to  *fet  hi» 
ivrenchca;      tht^X  ivirlng  thio  int^rTal  tho  said  Coughlin  put 
a  ladder  af^ninet  the  oido  of  the  car   in   quentiori  im<i  vront 
upon  tho  roof  thereof;      that  when  ho  (plaintiff)  rotumod, 
Coughlin  said,    "Nov  eoiB*»  ou,   Joo,   jurry  up  imd  get  th«  car 
renrtyj"     th-it  ho   (plaintiff)    climbed  up  tha  ladd^ir  and  "got 
about   two  ntope  from  ih«  top  of  tlie   cr:.r"   Mrxd  put  his  tools 
on   tho  roof  th^roof  ond   climbod  on  another  stop,   and  Coughlin 
"talEo  the  polft  frow  th«  hook  mnd  Idsare   it  lona«  unnrt  that  ear, 
and  that  pole   cnm«  »h»^Ling  on  the  n<^rth  ei«1e,    the  l^Addor 
elipood  off  rnd   I  foil   dotin.* 

Plaintiff  further  tewtlfiod  that   "Couffhlin   took 
hold   of  the  pole  v<ith  both  hands  and  t^r>k   it  off  the  hook 
end  tried  to  raiee  it  up.     «     ♦     ♦     The  ladder  ehook  i«h«n 
Coughlin  loosened  the  pol®  f  rorc  the  h'>f>k  rnd  raised,  it   up, 
♦     ♦     «     fhe  ladder  slipped   nt  the  "hnttow.     ♦     ♦     * 

%m     He  didn't  let  loose  of  the  pole  •   let   it  fly  upT 

A*  Sure  it  was  loose  -  hare  to  leave  the  pole. 

(%.  ton   mean  he  unh  okod  it  and  l©t  it  fly? 

A.  Oh,  no. 

%•     He  let  go  the  h^^-^k  and  let   it  -o  up   erioy,    dl^  he? 

A.     Ye©,    eir.* 

We  eewolaint  w»!s  jitade  recierding  the  condition   ef 
the  ladder  furnished  by  dafendant,    or  the  mmner  in  which 
it  wna  plaeed  ai^ninst  the  oar*     Neither  wt^a   it  contended  that 
the  foreattn  gare  plaintiff  a  nofi^litr^it  order.     The  solo 


nlti  lo  •s's^-de  JU  9JU  kJl  tan*  ba»  ,ffmhlox>A  tufi  •$  i9k%% 

tun  ai:  '>ln^  stti  isrnssici  tXtH  j^oi'Xj'/)  Jurf^      ;afi:itmrw 

in  *ji.tu^UT   rti  i^^o  9di  lo  9l>ie  »fll  f«niit9r>  iribbitl  m 

tan  .uo  j»Moa  ,M>tfi .  nlX(£iuo9 

nlco,    iiiii  iuii  i>Uf  •:.ii  'to  qoi/   «/(J  .non't  a^^ja  oi9i   tuodte 

•hwjW^.t'i    MigT    ,wJb:  ^   m>  8»rts.«i'<«   •«ifto   •Xo^  i^Hi  hcu^ 

M*oi   nil-  ^9i  neiCi'-.kl  ';  )i-^rtJ;«i'i 

4»or<  9Jit  'j'le  :>lw  •Xm  ftxt^  V>  bXoiC. 

•        •        ♦         ..rV.  ;   ■  f'«Ct|lX«    T(»b,»>#X     9fi   '  • 

.•Xog  •jrft  iivii*X  «#  ^T;^rf     •>  •ft«<«X   ^.tw  iJt   a^u 
TxX>  *4    Jci  fcr  Km/  «i(  mMK" 

.on    ,ri. 
f»rt  ,•5/10  qjtf  •:;   it   .i  "   ^<^X  o 

!•    rroliiftr  iaXrwoo    oH 

t«Jtt  httbra^noo  ^1    si  «  ^•Atl  !*ni»}im  i>«&«Xq  ^av  ^JL 

•Xc«  vHT     .-xohTo  tiTs-^  9vaa  aaan*!  tiU 
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negligence  relied  upon  was  the  namner   In  which  the  foreman 
himAl<id  the  broken  trolley  pole,   via;.,    "he  pullod  it  dovm 
with  ii  sudden  an<.  violent  Jerk,    in  ouoh  a  uwiuier  na  to   cause 
the  street    a^r  to  rock  to  rjid  fro,**   cetusing  the  ladder  to 
tflip   end  fall. 

Srori   tile   for'?golng,    it   is   n"bvioua   that  plaintiff's 
evidenoe  wholly  failed  to  susxain   Wxis   charge  of  negligence, 
1»ut  en  the  oontrcry  it  tends  to  shew  th&t  the  said  Coughlin 
wsis  tT99  froin  Sir./  negligence  in  handling   th«  troXen   trolley 
pole  wacn  he  .md   tba  plaint  iff  wcr^i  a\}out  to  rsplaci. 

in  this  riew  of  %he   oasc  it  IXKcOiKesi  unnaoaasary 
to  consider  the  other  a«si3nji?«nta   of  ©rrer. 

jinding  no  r«Toraiblu   terror  in  th<9  racord,    the 
Judgment  '*ill  bo  afririaod. 


>«•>  mu  dftiffv  ta  mmam  mdi  mm  mm  t^Ut^r  ftsmaiiBoa 
iiMfr  #1  l>»JLlv«  Off**    ,.s.iT  ,Aio<t  ^xXi>«^  A^iforctf  ftfii  l>9iJAi>A 

•  xiMfi'i  tiv,  ^Xii 


"T 
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UORACiS  M.   STOSCDARDt 


TS 


App«llan 
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)APPifiAL  FHOM 

CIRCUIT   COTJRT, 
COOK  COUHTY. 


COKPANY,    a  corporation,    ^A 
H.   C.   QRmR^ 

MR.    JUSTICji;  McDOITAIiD  DELIVERiilD  TIlS   OPIITIOIT    OF  TIIE    COURT. 

This  was  an  action  of  foroil>Xs  entry  and  detainer 
^rouf^ht  by  ap  ellant   (plaintiff  below),    for  the  poaaession 
of   certain  preniaes.     Two  trials  were  had.     The  first,   whieh 
was  before  a  Juatiee  of  the  peace,    resulted  in  a  finding 
for  the  plaintiff,   hereupon  an  appeal  was  taken  to  the 
Circuit   Court,    and  upon  a  trial  ^  E22S«    *^®   court  held  that 
the  aforesaid  action  would  not  lie*     By  this  appeal  it  ia 
sought  to  roTerse  the  judgment   of  the  Cireuit  Court  dia* 
KiSiDing  plaintiff  *s  aetioa* 

Plaintiff,   who  was  the  owner  of  a  certain  farm 
near  La  Grange,   Cook  County,    Illinois,    leased  a  portion 
thereof  to  Bales  and  Sons  for  quarrying  purposes,    for  a 
period  of  ten   (10)  years,    coutmencing  January  3,    1903,    "and 
aa   long  thereafter  aa  the  property  is   suitable  for  quarry- 
ing purposes,*   and  reserTod  aa  rent  therefor  the  sum  of  six 
cents    (6^)   per  yard  of  27   cubic  feet   or  2500  Xba.,    for   stone 
reaoyed.      In  August,    1903,    the  said  leasees  assigned  their 
interest   in  said  lea.ie  to  one  ji^ron  J.   Carpenter,   who   in 
turn  assigned  his   interest   therein  to  the   Illinois   iBrprorement 
&  Ballast   Coinpany,    one  of  the  defendants  herein* 
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.THUCO   5DIT  f^O.tJOITIiqO  SHT  OiiflaVIJSa  G.IAIJOao?^  iiOITfiUT.    .Hr\J 

ted^  JbXttrf  l~poo   •ilJ    .  t^7<> r  ^_^    I  ii-T.^  at  noqi/  brw    ,#nvot}   #li/9ilO 

aJt   ^i   lAAqqa  altli  X^     •••'^•'^   ^cn  t>Xtfor  ttcttt>M  blsBft^ota  ftitt' 

••lb  \hctinO   iitnii'^  tnii   "ic    intaa^iiiui  otH   »aY«yerc  o^   ir(sM>« 

.oolJOA   a'tlJt^ziJuiIq  Bill  Hals 

■nra^  rrtiiii[»»  a  le  tamrc   f<f(^  a^w  o/to    ,ltJ:jfll«XSl 

naiitfin  m  Js»un&X    ,aianiX<I    «X>^(»«(^  atfto^    ,a&na<iO  jul  tjbus 

«  i»1    ,aaao9n[ii4I  ^^Jt^T^iip   la'i   anoij  ^(ur   aaXuff  a^  ItoaiaiU 

Aim"    ,eo«X   «&  TtMi>a<i^  srrin (usswea    ,a-XA(»x  (OX)   nai  to  i>oliaf 

-^jT'X&i/p   TOl  aX(f«4^1tm   a|   x*'»«»<r^«  •***  ■•  t»*t*art«i£J  900  X   a« 

xXa  )o  i!U;t   axU  lot^taili  ^n«.i    8.>-.  fc»Tn»noii  tna    "  ,aaaoqYifq  Sfli 

•«0^M  Tol    ,.a(fX  '>OAS:  10   U%t  ul^tn   VS   "to  /)i«x  uq  (X^)   a;ri»a 

nlod^  b9fl9lc««  aataaaX  l^l«a  aii^    ,iR06X   .lajasirA  tmm« 

ni  axfv    .lainaqioO   .L  natx^  ono  o^  •^a•X  M«a  nt   tB9i'*iuk 

tammrvi^al   alortiXXI  «£(#  0/  nianaxfl   #at>ttftjnl   aiii  J^jQiifiaA  muf 

,id9t»d  *in«bnalaJ»  »<(i  Ifco  •tn    ,xn««MD  #a«XX«C  4 
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It   la  admitted  that  the  property  In  qutstion  !• 
suitable  for  quarrying  pux^oaes  and  that  prior  to  December 
6,    1910,    the  date  of  the  last  asBignment   of  the  said  lease, 
large  quantities   of   stone  were   quarried  and  removed  from 
the  aforesaid  premises,    for  wni<^  the  lessor  recelTod 
royalties  approximating  $12,000;      that  defendant,    the  Illinois 
IiiproTement  &  Ballast   Company,   has  neither  qu;irried  nor  re«> 
■oved  any  stone,   nor  paid  any  rent  for  the  said  pranises   since 
the  lease  wh3  assigned  to  it • 

The  sole  quae t ion  presented  here  is,   whether  or 
not  an  action  of  forcihle  entry  and  detainer  will  lie  for  this 
breach. 

The  lease  in  question  contains  no  egress  aoyenant 
requiring  the  lessees  to  quarry  any  definite  amount  of   stono* 
There  is  merely  an  implied  eoTenant   that   the  lessees  will 
(fuarry  stone  with  reasonable  diligence  if  found,   and   so  long 
as  found  in  quantity  and  kind  that  may  be  quarried  at  a  profit 
to  the  loflsees.     atoddard  t.  Illinois  Improyemen"^  &  Iiallast 
Co*.    275  111.  199.         But  the  breach  of  an   implied  covenant 
will  not  work  a  forfeiture  of   the  leaoe,   the  only  available 
remedy  for  such  a  breach  being  an  action  for  daraaf^es,     Poe 
▼.   Ulrey.    233   111.    56;      Harris   v.   Ohio  Oi^   Co..    48  K .   K.  Rep. 
502. 

The  trial   court  therefore  properly  held  that  an 
action  of  foreible  entry  would  not  lie.     Accordingly  the 
judgment  will  be  affirmed. 

AJFSfimmi, 


••• 


■en)  J»*v«nit  liiM  fe«ia«iit9  •Y»v  eovt*  lo  ■•Jtjl^a«»p  »iv«X 
aloflllXl   drW    .tnmhm^lph  i»d4      jOOO.nXl^   gal ^««iK«««««  ••l^LsX** 
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LOUIJ  F/lfDL   end    V.  <.  VUlK^ja, 
eo«9artner8,    doing  bu»in«8« 

Def endanta   In   rirror, 


TB 


aKOROI  J.    CCCKK  COMPy^Y,   | 

corpo^;:^ticn,  \ 

Plaintiff   in  Brrori 


:siRoa  TO 

misficiPAL  counT 

05'   CHIC  AGO. 


20  5  I.A.  2  59 


MR.   JU-TICj;  McDCWALD  IliSLIVJSRifiD  THIS   OPIHIGH    OF  THS  COKBT. 


Defendants  in  error   (plaintiffs  bwlow),   "brotJght 
an  action  ugulnst   the  Gtorgt-  J.  Cookc   CorpaBy,    to  rtrcoycr 
Boneyni   oiaiined   to  be   due   them  under  a   certain   vrrltten   con- 
tract,   fiind  for  dfiJBBges  alleged  to  hove  "been  auatftined  by 
plaintiff &,   as  a  reault   of  a  'breach  t'lereof  ty  thA  defendant* 
Sh«  trial  resulted   in   a  yerdiet   r„nd  judgxRont  ag«,innt  defendant 
for   $275, CK)  and   costs,   -  which  defendrjit  by  this  v/rit   of  error 
•e«k«  to  have  reyerssd* 

I>uriag  thQ  fall,  of  1913,   plaintiffs   esH)»rk«9d  in 

the  saloon  liuBiness   in  the   city  of  Chic^jto.     The  negotlationa 

incident  th'?reto  culminated  in  the  making  of  the  following 

contrnct  "bst-ween  plaantiffs  and   the  defonda.t: 

"Oiiease,  111.,  ^Ct.  r^7th,  1913. 

Oee«  J.  Ccoka  Co,, 

30  So.  Green  iit., 
Chicago . 

Gentlemen: 

In  cnnt'id oration  of  y^^ur   inFtj^llinp;  eoloon 
fixtures   in  ay  preaUsee  at   ^405  Ogden  ay«.,   we  hereby 
a^reo   to  handle  and  sell  your  keg  beer  excluoirely 
from  the  first  day  of  HoTember,    1915,    to  the  first 
day  of  iJoTeJr.bcr,    1915,    and   in   the    event   ef   our   failure 
so  to  do,    we  hereby  deposit  with  you  the  sua  of  ^250.00^ 
which  we  hereby  agree   is   the   coat  of   installing  Sfeld 
fixtures  and  plumbing. 
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All  fixture*   rjid  piuKcing  sre  to  rentiln  the 
prc-p«rty  of  th«  George  J.   Cooke  Company  and   to  "be 
returned   to   thejn  on  dcmnTid,    an/',   to   hi-  ineiiri-d   for 
their  reasonable  ralue  while  in  my  posseesien  or 
ooatrol . 

Upon  OUT  faithful   eo»pli»vj<*«  *ith   the   fore- 
i;r0ing  afrreaiscnt    rinii   the  ptrformRnce  of  all   other 
oorenanta   of  a  certain    cont  *aot   *nt«r«l    late   thla 
dtty  betKcon  the  Gcorge  J.   Cooke  CompBu.v   and  oureolveB 
e%id  r»-'p/::ant   of   ^i&C.rjO   i»    vO   »5'3   rstu^-n*.-!   to  us   on  the 
flret  day   ol'  iiovon.bjsr,    1915,   with   interfcat    at   five 
per   osnt . 

On  the  sane  day,    the  parties  hereto  entered  into 
another   contrafct,    by  the  term*   of   which  the  plaintiff*  agreed 
to  purchase   from  the  derendant   an   ag^:regate   of   one   thousand 
(1,0C0)  barxelii   of  beer   of  Tarious   brands  therein   deeignotod, 
to  be  delivered  during  the  period  between  Soveiab&r  1,    1913 
and  JbtoTeiftber  1,   1916. 

j^laintiffi^   continued   in   their  saloon   enterprise  for 
about   six   (6)   Bonths,    and  on  Ma/  11*    1914  notified  defendant 
to  reHMnre  its  fixtures  from  the  aforesaid  premises.     Accordingly 
the  fixtures  were  reraorsd  by  defisndant. 

i^laintiffs*    statement   of    claim  alleged  a  full 
p9r£9rmBxio9  by  them  of  all  the  provisions   of  both  contracts; 
a  breach  by  defendant  of  the  contract  relatin/?  to  tho 
inh^tallatien  of  fixturetu;      and  thfix  def«nr:r3nt  rsQoinded  and 
at>andon«u   ooih  of  said  eemtracts   on  ^ay  1,    1914. 

I'he  evidtmos  adduced  on  behalf   of  the  plaintiffs 
tends   to  prove  that  althoun^h   zhere  were   sorae  objections   to 
tne  fixtures  furnished  by  defendant,   yet  witt)   the  aid  of 
them  plaintiffs  were  enabled  to   carry  on   their  business. 
There   is  an   intimation  that  plaintiffs'    businese  suffered 
as  a  result   of  defssta   in  the  fixtures  furnished  them  by  the 
defendant,   but  there   is  no  evidence  in  the   record  from  which 
it  appears,    either  directly  or   inferentially,    that   plaintiffs* 
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businesB  was   in  uiywiwe   la{>aired  Isccuitue  of  any  alleged 
defects  • 

'<(kill«  the   ;itat6iuent  of   claim  ayera  that  defendant 
rescinded  both  its   contniiots  with  plaintiffs,   we  find  nothing 
in  the   eTidance   to  substantiate  this  allegation.     On  the 
eentroccy,   the  oTidence  shows   that  plaintiffs  discontinued 
their  busineaa   on  or  about  April  30,    1914,   because  of    their 
failure  to  procure  «  license  for  the  ensuing  six-months* 
period,    and  not  btsc^mse  of  any  breach  of   contract  by  defendant* 

Defendimt   contends  that  the  conditions  upon  which 
it  agreed  to  return  the  ^250  were  not  contpliad  with  by 
plaintiffs;      that  so  far  as  the  cmitract   ItBolf  was  concem«d^ 
plaintiffs   could  reoerer  back  the  money  tmly  upon  proof  that 
they  had  purdh-,aed  dofonuant's  beer  from  HoyeKbt-r  1,    1913  to 
JbJOTeiBber  1,    191&. 

ii'rem  an  examination  of   \.he  record  raid    of  plaintiffs* 
briul,   it  is   t^vident  that  plaintiffs*    right  to  a  reeorery  was 
based  solely  upon  uef«mdunt*s  alleged  broach  of   contraot   in 
I'umisiiing  iiiQ><^rfeet  fixture*  to  the  plaintiffs.     The  contract 
expressly  provided  that  this  money  (ii^^bO)   shall  bacoae  payable 
only  in  the  eTent  plaintiffs  should,   during  the  period  therein 
specified,   purchase  their  beer  exclusiyeiy  from  defendant,    in 
she  quantity   therein  set  forth.     Obviously,    the  fulfillment 
of  this   contract  by  plaintiffs  waa  a  condition  precedent  to  a 
right   of  recovery  of  thio  deposii,   proof  of   which  was   indis- 
pensablo.      (Olmetead  v.   Distilling  ^  Cattle  geedinf;   ';q « .    77 
fed.   265.)     The  evidence  offered  on  helialf   of  plaintiffs  is 
utterly  lacking   in  thiu  respect.      It   shows,    at  moat,    that  the 
fixtures  fumiahed  by  d^^m'hmt  were   in   aomo  renpects 
defr^ctive.     Thswe  shortcomings,   however,    cnnnot  be  taken 
advantage  of  by  plaintiffs  to  strengthen  their  case,  but 
their  right   to  a  recovery  must  be  based  upon  a  fulfillment 
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by  th«i«  of  their  c<mtraot.     They  haTln.'?  fiU.lo.-l  thurain, 
th«  judgn<»nt  ma9%  be  reraraed. 

In  this  vlww  of  the  orB»,    w<i  fiirl  it  iinn  ^cossary 
to   consider  the  other  points  rnlsed  hy  clefondnnt. 
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OLKHHIDQS  COAL  COtfPAHY, 

KHOXLTCm  L.   PCHm,   THCUAS 
C.  LOUOKi^, 

Coagtlainants  -  App«lX«ntB, 


▼•■ 


Bill 


MAKlQli    COTJITY  COJO.   CCKPANY, 
Xtef«ii<lant  •  App«ll««« 


MARIQH   GOUITTy  COAL  COMPAKY. 

Cross  Coitqplainant  •  Ai^slles, 


T84 


Cross  BJjLl 

J 


APPEAL  THOU 

CIRCUIT    CCtlrlT, 

COOK  comTY. 


05I.A.  264 


(}J^>§)IRID6jj£  COAL  OOiPANY.    iStfO\XLTCN 

L*   AKSS,    THOHAS   C.  LOUCKJJ. 

Cross   Defendfittkts  V Appellants.    } 


am.   JUJTICIS  McOOTALD  aSLIVKHiJD  !rHii  OPINION   OF  TICS   CCIJRT, 


This  vas  a  bill  in   chanoery  filed  by  the  Glenridgo 
Coal  Conpany,   Knowlton  L.   Atoeo  and  Thomas  C.  Louolca,   for  an 
accounting  and  dai^ages  a«;ainat  the  Marion  Cotsity  Coal  Conpany, 
for  an  alleged  breach  of   contract. 

In  addition  to  its  answer  to  the  bill   of  ootnplalnt, 
defendant  filed  a  cross  bill  wherein   it  sought  to  reoover  a 
balance  of   ^^000  alleged  to  be  due  it  fron  the  aienridge 
Coaapany  for  coal  sold   and  deliyered.     Upon  a  hearing,   the  bill 
of   ooaqplaint  was  dismiased  for  want  of  equity  «id  the  decree 
herein  coa^lained  of  wns   entered  on  defendant *s  cross  bill. 

Defendant  omed  imd  operated  a  coal  mine  at  Glen* 
ridge,    Illinoia.     The  aforesaid  contract,   bearing  date  Mareh 
11,   1914,   proTided  that  the  aienridge  CMipany  shmild,   for  a 
period  of  two   (8)  years   conut.«acing  April  1,   1914.  have  the 
•xolMSive  right  to  sell  the  output  of   defendant's  nine; 
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defendant  reaerrlni;  the  right   to  sell  to   custnmem  within 

«  radius  of  twenty-fire   (25)  Biles  of  its  mine,   railroads 

oxceptad.     The  said  centraet  also   contained  a  clause  fixing 

the  proportion  of  the  profits  to  be  due  eaoh  party  on  all 

sales  i;nade  thereunder  as  well  as  the  minlimam  eoaount  of   coal 

whieh  the  Glenridge  CoBQtany  was   olaligated  to  purchase  from 

the  defendant*     The  payments  were  to  be  made  as  follows: 

"The  eaid  party  of  the  second  part   (the  Qlenridge 
Company)  further  covenants  and  agrees  to  p^iy  to  the  said 
party  of   the  first  part  for  all   coal  purchiised  and 
shipped  by  the  said  party  of  the  first  part  at   Centralia, 
XlXinois,    in  Chicago  exchange,    on   its   semi-monthly  pay 
d&ys,    as  fixed  fro?ir:  time  to  tiire  by  said  party  of  the 
first  part,    s   id  remittance  to  be  made  so  aa  to  reach 
said  party  of  the  first  part  on  the  semi-monthly  pay 
days  which  occur  at  pr<»8ent  on  the  iiaturday  nearest  ths 
19th  and  50th  of  oaoli  month. 

"ynd  the  Baid  party  of  the  second  part  also  at 
the  G&m«  time  "and  in  the  same  manner,  agre  »a  to  pay  to 
the  said  firat  party  ita  ahare  of  aaid  profits  for  all 
coal  shipped  during  the  preceding  half  month." 

Attached  thereto  was  a  guarantee  in  writing, 

executed  by  the  complainants  Knowlten  L.  Ames  and  Thomas  C« 

IiOuola,    )?hiah  vats  in  words  and  figures  as  fellows: 

"?or  value  recoived,   and  as  an  inducement  for 
the  said  Iter  ion  County  Coal   Cojqpany  to  accept  the  fore* 
going  contract   ^e  hereby  guarantee  all  payments   to  be 
made  and  all   covenants  and  agreements  to  be  performed  by 
the  sadd  Genridge  Coal  Coxe^miy  aa   uet  forth   in  the 
foregoing  contract,    shall  be  paid,    kept  find  performod 
by  the  said  Glenridge  CosX  Coiuptmy  at  thi9  time  and   in 
the  numner  a«   therein   aet  forth,   hereby  waiving  all 
notice  of  default   in  the  same.** 

The  parties  entered  upon  the  perforisance  of  the 

said  c<m tract  and  continued  to   operate  thereunder  until 

October  31,   1914,   wh«n  the  defendant  notified  the  Qlenridge 

Compi^ny  that  it  had  decided  to   cancel   Ita   contract,   at  ti^ilah 

time  the  following  letter  waa  aont  to  the  latter  eompanyi 

*In  your  contract  with  tliis   coa^&uiy,    datad 
March  11,    1914,    among  oth  r  things,    it   is  provided 
aa  follows:      (here  follows   the  proviaion  hereinabove 
({uoted) 

"Ymi  have  repeatedly  violated  the  foregoing 
provisions  of  said   contract   and  notwithstanding  your 
attantion  h.is  been    call«d  to  these  violations  re* 
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peat«dly,   you  haytt   continu«d  to  lgaor«  then.     On 
your  reaitvance  du«  Jurio  13,   1914  you  wer« 

til  jirs:*aT» $^, ;3ao.l2. 

On  your  reialttanoa  du«  July  11,  1914, 

you  were  in  arrears 9, 386 .66, 

On  your  remittance  due  August  15, 

1914,  you  wera  in  arrears 4,380.12, 

On  your  remittance  due  .»eptanib«r 

12,    1914,   you  wera  in  arrears 2,783 .10, 

and  on  your  resittance  due  today, 

you  are  in  arrears  something  oyar    ....        700.00 

"In  view  of  the  forogeing,    we  have  determined 
to  CMtoel  y'^ir  conlruot  atid  you  are  herelay  n&tified 
that  your   oontraot   vith  this   oorapany,   bearini^  date 
Maroh  11,   XW14,    is  hereby  oancelXi^d  and  terninated." 

Isbuea  ha.rixi.1^  be^Mn  joined,    thu   cause  was  r«ferr'?d 
to  a  tnaster  in   chtuioery  for  hefixiiig,   who   in  his  report  found, 
inter  .0.1  ia.    that  at  the  time  of  the  oancellation  of  the    said 
contract,    there  was  due  to  the  defendant  from  the  Olenridgo 
CoapMny  the  sun  of  47.842.36,   and  recommended  that  a  decree 
fttr  that  amount  bo  rend^rad  in  fmrer  of  the  def«ndr!int,    and 
that   cooplainants*   bili.  be  dismissed  for  want  of  equity*     the 
master's  report  wa&  adopted  by  tli'%  court   nnd  a  cl@eree  entered 
in  accordance  with  the  r'sooffiii/iendati  one  therein   contained* 

The  paramotint  question  presented  here  for  review 
1»,   i^ether  or  not  the   defendant  was  jaotif led  in  abrogating 
the  ixforesi.id  omi tract* 

It   appears  from  the   oontraot  ituelf  and  from  the 
faets  and  oircumja>tarices   in  e?idenoe,    that  it  was  imp<^ratiTe 
that   the  Glenridge  Company  reaiit  proBq;>tly  as  provided  by  the 
contract,   to   enable  the  defendant   to  meet  its  pay  rolls  twice 
per  month;      and  that  the  Glenridge  Conipany  had  practically 
the  exclusive  agenoy  for  the  sale  of  d  tfendant's   coal,   «o 
that   the   d«f andant  hcid  to  rely  upon   regular  raxalttances   from 
the  latter  company  in  order  to  eontinue  ita  mine  in  operaticna* 
Cleurly,    thcr&fore,    time  was  of  the  essenos  of  this  oontraot* 

The  evidiiiuoe  shows  that  the  Olenridge  Compiiny,   from 
tile   inception  of  the   contract,    failed   on  each  occasion  to  make 
the  psyments   in  full  au  provided  for   in  the  contract,   with 
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th«  «eixoeption  of  tha  pny  tiny  nearest   Uxta  aidvlle  of   th« 
■oath  ttf   October,    1914;      that  defendant,    through   lti» 
offioers,   protected  ritioronaly  against  the   trregul rarity  iff 
t)i«iii«  payuents;      th&t  lettera  and  telegrmss  were  frequently 
tent,   and  that   d«ff oniont's   officers  made  aevoral  perefloial 
eaila,   deoandlng  payment,  ae  per   contrrtct;      tuid  thcit  the 
(Uenridge  Cong>*ny  had  on  eeveral  ocoaelrtna  prowlsed  to  coioply 
therewith   in  the  future;      that  on  tho  31flt  day  of   Octeber, 
19X4  the  GXenridge   Oon^any's  semi-nonthly  reoittance  vraa 
short  upwarda  of   i'/OO,    at  which   tij^e  the   ^I'tfendant  oancdled 
its   eontract. 

In  Tiew  of   the  forei^oing,    there  con  be  no  auection 
that  under  the   contrflct,    the  Glenridge  Company  was  re(|uired 
to  naice  s«ai-monthly  paynents,    so  that   the  remittance  for         '^ 
eoal  shipped  during  the  first  flfts^  days  would  reach  the 
defenduat   on   the  pay  day  nearest  the  last  day  of  such  aonth, 
and  the  remittance  for  coal  shipped  during  the  last  half  of 
the  mmth  would  bs  received  on  the  jiay  day  no&rest  the  fifteenth 
dny  of  the  euoceeding  nonth;      the  obvious  purpetiie  thereof  being 
to  enable  the  a  f end&s.t  to  make  up  its  ssai-monthly  pay  roll. 
lausBueh  as   tiaie  wa»   of  the  esi&enoo  of  this   oontrnot,    and   the 
Grlearidgo  Cosspany  having  repeatedly  breaehed   its   contract 
in  this  respect,    it  nust  be  held  that  the  def^idant  was 
Jtti»tifiiid  in   cMDoeling  saae  because  of  the  formor*8  failure 
to  KaJice  daymen tu   In   accordance  therewith. 

i«or  can   it  be  aucc<tiu  fully  contended  that  by 
•ontinuing  the  contract   in  force,    def<^dant  had   waiwed  all 
past  broaohss .     I'he  evideaco  shows  that  these  alleged  waivers 
were  oandltiened  upon  the  future  fulflllmont  cf   its  contrast 
%y  the  Olenridge  Compmy,    and  it  naving  failed  therein,    the 
breach  was  revived* 

It  also  appears   that   at  the  ti' e  of  the   filing  of 
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•ri  itaro   nlrii   Ir;  •«>0*«t««  tufJ  entile   »a  iS»mi»Mal 

now  SembtmlMt  tuit  tasU  hl»d  so    tuura  ji   (ta^qafti  •i'^ii  mi 
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th«  bill  of  oon^l^aint,  tha  Clenrldge  Conqpuny  was  indttbted  to 
tho  def(md&nt  in  a  sun  upwardt^  of  $7,000,  for  ooal  delivered 
during  th«  lstt«r  half  of  Octolsor,  1914,  which  it  rofutod  to 
pay. 

It   io  a  wall  nettled  rul^  of  law,    that  an   action 
f«r  duma^ao  for  brenoh  of  a  contraot   cannot  be  naintainad 
where  th'    conplainini;  p 'rtjr  i»   in  dof&ult.     Penn.  /!!oal   Cg. 
T.  iiXSil*   ^^   ^^^*  23«;     Hfa*  ▼•  i>aw»on.    149   111.  138;     Harbor  Bros 
▼•  J^o.tl!.*li  Cyol.ft  iiO»,    181  111*  84;  tUTfiell  Co.  v.  iiMS*.  2CJ0 
111.   342;     ij.   a.  &  M,  a.  IJX'  S2»  ▼•  Rieharde.   152  111.   S9. 

V«  nra  therefore  of  the  opinion  that  the  court 
properly  di8Bd.aaed  the  bill  of  ocnplaint  for  want   of  equity. 
Accordingly  the  decree  will  be  affirneA* 
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MR.   JUliTIC3«   MftDGJirALD  D^SLI'v'^aH:::!^  TH]£   OPCJIOjr    Of  THhi   CnURT. 

Loula  F.  Itfrdrlch,   plaintiff  below,    recovered  a 
judgment  wjpjr-.inBt   th©  tlnite^^i  ;:)tGtes  rrt-ring  Conpany  for 
^fl9a.79,    to  rerer^c.   .thieh  this  tprrit   ef   'irrnr   is  jrroaccutad. 

Plaintiff  Iftiiced  to  tho  4v;>.f endant   certain  premises 

in  thtj   city  of  Chict?/|o,    for  a  p-sriod  of  one   vear,   baginninff 

May  1,    1915,   ft.nrt  reocrred  nn  r«nt   th-^rf^for  the  Kxxm  of  $1,SC0, 

pa.yol3le  in   Tonthly  inat-jllteonta  of  $13S   «fxch  In  ^dvnncs. 

The  l9a««  In  question,   •  ^ieh  iras  dr»fte<l  by  the  leeaee  • 

proTlded   int'-ff  ».lia  that  said  lessee  should  hare  the  right 

upon  the  forfeiture  of  s^ld  least   or  at  the  expiration  of 

the  term  therein   ri^smiaad,    to  Tupjora  aii  plumbing,   water 

closeto,   urinals,   bath  tubs,    iron  fountains   etc.    inat»lled 

by  the  lessee*     Clause  6   thereof  prorided  thet  the  snid 

lease  was  made  u .on  the  express   ocndition   that  the  City  of 

Chicago  would   iouue  a  llc<?n&e  to   conduct   a  ealoon  business 

in   sr^id  proinises,    and  that   in  the  evrmt   of   its  refusal  so  te 

do  or  should  It  revoke  a  lioonoe  theretofore  issued,   the 

lesftee  resi»3rvod  th  j  rif^ht   to  tftrwinato  the  lense  by  j!;iving 

tcB   (10)   days*   notioo  in  \frlting.     Clause  9   of  said   lease 

provided  as  follows: 

••In   caae  the  building  or  buildings   on  said 
premises   or  any  part   thereof  shall,    at  any  time,   be 
destroyed   or  daiaaged  by  fire  or  other   casualty  so 
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that  thft  ftani9  shall  b«  unfit  for   occupation  or  us*, 
th9n  the  r^nt  her««by  reserrvd  shall  oennB  to  be  psT- 
*1>1«  while   th«   same  »r«  unfit  for   occupation   or  ute, 
«j)d   uo   continuo  umtll   s)  id  pri^mia^o   shall  he  rebuilt 
by  said  Isaaor   or  nsade   fit   for  ocGupi5:tion  rand  uae; 
or   in   03 oe  saifl   promises  are  totally  deotroyed   or 
are  not  put    In  t«nart«ble   condition  vlthin   thirty 
di^ya  from  the  time  of  a^id   damaf^e,    then  at  the  else* 
tlon   of  the  leseee,  upon  notice   p;iven,    I  h>   trpj'^  h'roby 
created  ehttll  eeuse  and  determine.     5ald  lessee  reserves 
and  hae   the  right  to  terminate  this  Icane  >i t     ny  tiif?  by 
Civin^  the  lesoor  ten  dajrs*  notice  of   Its   intention  so 
te  do.** 

After  procuring  a  city  lietmse,   the  lefloec  went 
Into  pousuKslon  and  oponed  a  aaloon  on  the  ground  floor  of 
tke  denlsed  pr(r!wiBeu,    nnd   sublet  the  upper  floors. 

On  October  19,    1915  the  lessee  served  a  written 
notice  on   the  lesaor,   to  the  effeet  that  It  h<:d  tslected  to 
oanoel  the  XeaxiS  in  question,    and  that   It  nycalvl  yield  poa- 
scasion  of  the  demised  premises  on  or  before  October  51^ 
191S*     Acceraingly  the  prenlaea  were  Tuoated,   iuid  defondrint 
removed  therefrom  certain  fixtures,   plumbing,    etc.,   vr  ioh 
it  ai.al;aed  to  have  installed  therein* 

The  principal   queidtion  presiented  for  drtermln  tlon» 
is  ahetmjr  or  not  by  the  terms  thereof,    the  lessee  had   the 
risht  to  66>rmin&te  tho  said  lease  at  any  time  upon  giving 
the  leasor  tan   (lo)   days*   notice. 

In   oenatruin^  the  mnld   le;%8(|y,    th&  whole  instruraont 
■ust  be  coniiidered  uxxd  so   oonntrued,    if  pnsuibX'a,    mi   to  give 
force  una  Ke&nlne  to  every  part   thereof.    (Hayeji  v.   c' Br  ion. 
149   111.   4C3.)   Doubtful,    ambiguous  or  inconsistent  re»<>rvatlons 
or   conoitions   inaerted  th^arein  vlll  be  given  a  conatruetion 
which  ii)  least  favorable  to  the  party  drafting  same.     |fasale 
V.     Belfer^.   63  ill.  a90j     «uelier  v.  g..  '£^  tjhlv..   95  ill. 

Applying  this  rule  of  eonstruetlon  te  the  lease 
In   question.    It  Is  obvious  that  If  under  clause  9  supra  the 
lessoe  had  the  unconditional  right  to  oancel  the  leat^e  at 
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any  tine  upon  giving   i«n  claya*   notice,   m  contended  for  \>j 
th«  Hofendftiit,    tben  the  pToyiaion  in   clause  <5  glrlng  the 
lessee  the  right   to   cmceX  the  l'ja;.>c  in   th«i  «v-nt   of  a  re- 
Yocatiwj  or  the  refusal  "by  tha  nuthorities;    to   isoue  tv  lic«n»e, 
beconiGa  euperfluouo;      the  la t tar  heln«;  inoludud  in  t!ie  foraor. 
If  the  po'jiiion   of  tha  ajl\jna.5nt  w>jtr«j  tenahlc,    t  lon  no   force 
or  effect  could  ha  i^iyan  to  that  clause  of  the  Ion  »e  wich 
desiieod  tho  premieee  for  r,   pt^riod  of  one  ynar,    atxd   conii'?iu«nt)jr 
the  leaae  would  hecorao  dctenninahle  at  the  will  and  plea:.-ure 
of   the  less:>ee« 

In  Yiew  of   Lhe  for  sgoin^i,    the   only  reaonaole  con- 
•  truction   thot  osm  bo  giTen  to  the  ten-day   cane 'illation  pi*o- 
Tialon  ot  claune  9  9upT&  ia  thtit  th«  .l<^j8»e^_^  miiy  tcraini»te 
the  Xeatae  u:^aa  ten   (10)   du/s*    written  notice  in  the  evt^nt 
the  ORld  previses  are  totally  deetroy^di  ty  fire,    or  ulth  not 
put  in   tenentable  condition  within   thirty  dvyn  from  th«  tine 
they  wre  damaged  by  fire.     Hichaond  ▼.  Brt'.ndt.    116   111,  App. 
€24. 

One  of  the  isaue»  ral&adp   wna   the  oiraiershlp  of 
certain  property  drnich  the  difend.mt   removed  froi'i  the  denised 
preBlses,   the  Talue  of  wbieh  vriu  included    in  plaint  Iff  *9 
Judgment  for  daiUjgea. 

Upon  the  trial,   plaintiff  introduced  9Yid«»nce  to 
the  effeet  that  he  owned  and  hdd  installed  the  ::)roperty  in 
qiueetlon.     'fhe  defmdiint  offered  count ervaillng   ovidonse 
tending  to  prove  that   It  had   Installed  the  said  property,    to 
which  plaintiff   objeoted  and  th.'   ecart  sustained  the 
objeotlcai. 

In  view  of  the  fact  th.At   tlic  value  of   th«  property 
in  question  was   included   in  plaintiff's   clalin  and   constituted 
a  pnrt  of   the  judi^nent   for  dronai^e^,    the  defendant   clearly 
had  th*  right   to   introduce  evidence   on   this   lB«ue,    and  the 
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X^tft'totw   idJ  lo  »uX^v  tvrfi    'iirij    t'ir'T  *uif  "io  wir  rtl 
b»^uSlfm9  hma  JLUtIa  i*ni^ai«Xv    ctl  bohul^nl  turn  aoifnup  oi 
XX«««X9  tmh9»'t*h  kHf   ,at?Mi«a  o  #Tii((|  m 
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refusAl  th«rocf  hy  th»5  trial   o<mrt  th-;refpre  constituted 
revorsihlo  nrror,    for  waich  the  Judipaent  must  be  rerarsed 
and  th«  ouusd  renandsd. 
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DRI^IVKRZD  THT:  OllWIOf?  OP  THE  CCtJI^7, 

llalntiff  brou^t  a  »uit  in  a,ttaot^«nt  to  re- 
cover the  difforcnc*  bat^eftn  tins  oontrac*    price  iMid.  tii« 
£aiirk«t  prlo«  of   two  cnra  of  turkeys.      A   apeoif^l  appearance 
mis  entered  by  the  defendant  and  a  sotion  laade   to  quash 
the  attachment  writ  on   th-ff  ground  that  it  app«sare(l  from 
plaintiff* 6  afflctavit  for  attaciitxtent   that   the  cluiu  wae 
for  unliqui seated  daiTiages.     The  ccurt  au8tftln<9dl  the  mo- 
tion,  and  it  was  ordered  that  the  defendant  go  henoe  with- 
out day.     llalntiff  aeke  thia  court  to  reverse  this  Judg* 
nent  • 

It   ie   the   settled  law  of   tbiEj   atat®  ti;Rt  an 
ori£:inal  atti^cJsjnent  will   ?^ot  lie  to  recover  unliquidated 
^taaages.     Capeaf  v.  BurKosa.   1S5   111,  61;   ateele-Wedg^l es 
Cp.   V,    3hoodop  lpn4  tao^infi  Co »«  15^   111.   App,    576, 

Are   the  da^^ages  sought   to  be  recovered  in 
this  case  licfuidated  or  unliquidated?     The  affidavit  al- 
leges  that  nn  December  3,   1915»    the  plaintiff  bought  a 
car  of  turkeys,    to  contain  2r,C00  pounda   of  the  grade 
desii^inated  as  dry-plclced,   dry -packed  »nd  packed  in 
barrels  separate,    nt  a,  price  of  20  cents  por  pound  f.o.b, 
Chicago,   delivery  to  be  lande  on  or  before  DeofKsber  eth; 
that  on  December  loth  the  car  of   turkeys  arrived  in  Chi- 
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oftgo,  but  «»«r«  r«J»ot«d  ^y  th<9  ie-i»irttiff  on  the  ground 
that  they  were  not  dry-plokcd,   dry«paok«»d  »nd  paokod 
in  barrela  •epnrnt*;    that   they  were  frozen  turkey*  and 
Inferior  to  the     kind  »And  quality  of  the  turkey*  pur- 
chased,  and  tliAt   Uie  market  price  on  December  X<5th  was 
^Z  centa  vteT  pound* 

iitsfljages  are  8»id  to  be  liQuid«tf»d  where  they 
owa  be  deterci^lned  trcnn  the  oontract  itself,   or  froa  t^e 
oontraot  and  tho  rules  of  law  applicable  thereto,     v/hcre 
It  is  neoeas&ry  to  introduce  evidence  before  plaintiff  can 
prove  hi»  ouee,    the  dotsiagee  ere  said  tc  be  unliquidated. 
Applying  thia  teet  to  the  affidavit  in  tjuesticn,   '^e  t.iink 
it  is  laanifest   that  plaintiff  would  be  unable  to  prcT«*  hie 
oaae  without   the  introduction  of  eTldence,     Obviously 
there  mlUht  be  a  difference  of  opinion  asaong  witneoses  as 
to  ffiiether    ..he  turkeya  offered  were  djry»pick«d  and  dry- 
paoked;    wtiether  they  were  frtjaen  or  aarely     chilled,   after 
having  been  in  the  refr liberator  oar  for  several  days;   also 
whether  such  turkeya  were  inferior  to  picked  and  packed 
turkeys;   and  aa  to  whether  it  waa  ijoasibla  to  ahip  tiiea 
froffi  Texae  to  Chicago  without  freeaing  theia.      It  io  also 
probable  that  viitneeaee  jaight  differ  aa  to  the  laairket 
price  in  Chicago  on  any  oertaln  day. 

The  affidavit  also  alleges  the  purchase  of 
anotlier  car  of  tkm  eaiae  nuffiber  of  pomids,   designated  as 
dry-picked  and  dry-pitoked,   at  the  prioe  of  20  cents  per 
pound,   for  •'Young  Toaa*  and  *  Young  hens,*  and  18  cent* 
per  pound  for  "eld  Aoma,"     In  addition  to  the  uncertRin- 
tiea  above  indicated  there  ia  aleo  here  uncertainty  as 
to  the  market  price  in  Chicago  of  the  grade  of  turkeys 
known  as  "Old  Toms*;   nor  does  the  affidavit  allege  how 
flumy  pounds  of  *01d  Toms**   tncre  were  in  this  oar. 
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W«  hold  thiLt  the  affidavit  discloses  a  claim 
for  unliquidated  d&jmges.     C&sds   eoffiewhat  jkimilor  ar«  Hi^sbiqi 
'»•  hiiSX»   '^'^'^   ^^^*   ^^^i   Aiaericsayi  Luujodxy  Haoaiat?  Co.   tt,  B»rr. 
1?6  111,  App,  513,   and  the  at^ol^-.-iedeifijy  ip^o,  ca«o  8urrtfc« 
opinion  by  Ur.   Juetloo  !;ib«ll  of  the  'ieoond  liistriot,  where- 
in the  f;)Ct9  are  v«ry   similar  to   t^:iO»«  in  the  instant  oat« 
and  the  reasoning  of  the  court  peculiarly  applioaOle, 

It  is  also  suggested  that  vuie  aft'iUaYit  con* 
tains  no  allegation  us  to  the  market  price  in  Chicago     on 
Deceir^ber  6th,   which  is   the  date  of  the  breach  ^f  the  oon* 
traot.     We  should  think   thi»  was  neoesaary.      It  has  been 
■uuay  times  held  that  on  a  breach  of   contract   for  failure  to 
deliver  ooauiiociities,  the  measure  of  dauages  is  the  differ- 
ence between  the  contract  i^rloe  and  the  market  value  of 
•ueh  articles  at  the  ti&isr  they  should  have  been  delivered, 
Sleutcy  v.   '^aXlbauat.   45   111.  4S. 

There  is  no  Aerit  in  the  point  that  because  de* 
fendant  is  a  nonresident  the  plaintiff  should  be  allowed  to 
maintain  an  action  against  it  for  \aj,liquidated  dao^ages.     ?nis 
has  n^ver  been  the  law  in  tiUs  state;   the  cases  cited  by 
plaintiff's  counsel  are  not  in  point. 

The  order  quashing  the  attaonment  was  right  and 
the  Jud^jsaent   is  affirmed, 

AJ?FifiM«D, 
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Xn  a  tfuit  t«  r«ccv«r  diuatskges  tor  ftiilur«  of  the 
d«f«ndAnt  to  deliftr  a  slxipttent  of  oimned  corn  in  good  ord«zv 
apo»  trial  hy  the  court  |»Xaintifft  had  Judgwwtt  for  1234.50 
frott  «diloh  d«f«ndant  app«aX«» 

¥h«  avldttJROo  taadod  to  aiiciow  Uaat  on  B«««Bib«r  4, 
X9X1,   tho  !•  Hohenadol  Jr.   CannlBg  Coas^foiy  doj.l'vorod  to  tho 
dofoadant  at  Koohoil®,   Xllinoio,  XdOQO  oaaoo  of  osfinod  eosn; 
%hm  dofontiant  «aa  tlio  initial  oarrinr;   th«  oair  woo  oonvlgntd 
to  tlaa  "order  of  l-m  Hoiienadol  Jr«  Canniag  Co^*pany«  notify 
E.   3.  Gilo  &  Co.,   ^Jaltfi*,  t/r®gon,   o/o  California  Atlantio 
Stoaoiahip  Co.  at  How  York.**     tho  routing  of  th«  oar  maa  to 
bo  Tla  tho  defendant  to  ite  junotlon  yiitix  th«  Erie  railroad 
in  Chicago,   thence  hy  the  Erie  to  hone,  Doek  in  the  North 
River,      imether  Long  Uook  ie  on  the  Hew  Toric  or  4ereey  City 
eide  of  the  Horth  River  is  not  ol«iur,  but  we  do  not  thirOc 
thia  is  important.        Fro«  henm  Dook  the  ahiptcaent  was  to  be 
oarried  by  the  California  Atlantie  lEteaeaahip  Coapaay  to 
Irortland,  Oregon,   thenoe  to  deatinatlon  at  siaiem,   orotfoa. 

The  ehipaent  wa»  delivered  at  Loag  Boois:  on 
S«e«aber  10th,   whioh  the  evidence  ehows  la  a  reaaonable  tiae 
for  transportation  txwi  ReehelXe.     The  **Arrival  itotice  clerk* 
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b%K»iVka»a  %mt  «to  viH   |t«.lv';*^&   tetiak.  -.i^-  ii\&tr.&\9t  ^ds 

«:r  •«»  :t«ft  •ii;r  !•  Tmi-tworc  ?»  --'''•  w*;'^  ittUuMmUt 

l^mmtlUt^  9tr^i  %A>  ^di  mlr  94 

tbtx^d  9iU  itt  -da.  •nsk  •HI  Ttf  •9(1*4^  «(iljftaij£)  si 

lCnlxl9  «ua  Ait  ww  ^«tf  «lM9lo  #»a  «i  'n^vlfl  d#9all  •!<#  !•  9bU 

•4  •«  •ifv  4MiaE|i4l0  •Jiif  tfMia  itooj.  K9TH       .iruM^o^sJt  ft!  ftiili 

o#  t4M«M9  «idlt«MJr«^  9iSamltk  •XjannMittO  wdJ  xd  b«lrt«« 


(^ployed  iiy  the  £:rl«  liailrcad,   te8tlfi«td  that  on  t^tteemtoty 
llbh  h«  iuuiXtd  a  nciictt  of  tli«  re«»«ipt  of  the  ahlpment  to 
tlsit  California  Atl&ntie  Steamehlp  Ccmpnny  in  K«w  York.     Ap* 
pardntly  this  notlc*  was  not  receiYod.     Th«  c^r  contnioirig 
the  corn   e««a>B  to  have  )>««n  overlookod,   and  r«»aln«d  (^n  tho 
dook  until  about  Ffftorunry  2Bth  or  :£9th,   X9l'dt   vhnn  the  olerJc 
of  tho  Erie  Hailroad  pereormlly  delivered  notice  to  the 
StoAaship  CQiu)^fmy  of  tho  arrival  of  th«  car.     The  oaeee  vera 
then  unloaded  from  the  car  to  the  dook*  where  they  reismified 
until  Mareh  IGth;   they  were  then  deliyered  to  u  eteas»er  of 
the  California  Atl&ntie  ^tea^aship  Co28pmnjr*     Daring  «3.1  thie 
tine  no  notiee  was  given  either  to  the  cong»igner  or  con- 
sienee  of  the  delay  in  tiia  ahipcaent*     The  oar  ultu^tely 
arrlTed  at  lortland.  Oregon,  and  •&»,»  dtliTered  ut  that 
j»oint  to   the  consignee*     Upon  arrival  at  Portland  the  oaaee 
were  opened  and  the  gooda  inspected,  and  there  -xae  i^hundant 
•Tidenoe  that  a  lar^je  nusiber  of  the  oaaa  were  epoiled  and 
aaoy  of  theai  rueted  and  unsalable;    the  rusted  eana  required 
oonaiderable  work  and  labor  in  "reoonditioning"   Uiemi 
There  \md  aliso  evidence  teen  ding  to  ehow  a  decline  in   /aiue. 
We  are  of  the  opinion  that  th.e  pointss  urged  hy 
defendant's  counsel  are  aet  hy  the  fact  that  under  the  bill 
9t  lading)  which  i»  the  contract  of  the  parties,   defeudtmt 
undertook  to  notify  the  E.  i»«  61I«  Grocery  Cof^peny,  o/e  the 
California  Atlantic  stmii^ahip  Gompnny  in  Sew  York,  upon  a»» 
rival  of  the  shipment  at  that  point,   vidiloh  undertaking  was 
not  perfcraed.      It  needs  no  argxamcnt  to   sustain  the  oonten- 
tioa  that  leaving  the  oar  on  the  dock  at  £iew  York  fxoa  X;>«eea- 
hiMP  until  Mareh  of   the  following  year,   without  notice  to 
either  the  ooneignor  or  the  oonsignee,   tsae  a  breach  of  the 
eontraot  of  the  onrrier,      it  is  apparent  froa  the  testimony 
•f  the  witnesses  that  the  oar  was  entirely  overlooked  or  I cot 


^^••io  f»rt>»  H**Aw  ,i:i«i  ,i£i8K  to  ^8&  \,  -_  j.jL 

«;.U  >'    ff6n  J)»t«VAl»l)  XiXJtfid«lftq[  tJio^ lii..    —  .   Siii  to 

••^aft    •wa*.^    ...        ."Xiis     -■■ :    >-    f /- •.- i T-fii   '^Ai   "^^  v.if«^<pi99  qiM»«4«#6 

19  «•««•#•  41  01  i»«iitrli«&  ft9_    c- .'       .-..-    ;il?:iX  :ia-:^-(  lUtm 
»liU  ii»  %mituG     ,xnmff^ii  ^kUBuamtt  oZ^crsllA  .«lat«liX«9  ^dt 

^X»^«»i:;^(itf  «0O  c  .    -.  .'Ill  t«f*<»  •rf^  '^c  ••f%i;« 

^•lUtiuBii  aiuw  l^fxrciM  mtU   ;«XcrAif.^tr-i/  hint  £>;>^vm  :'«»  ,/im 

iXXc'    •-<      li^KOu  jrjult  ^#o«t  ♦/!#  .a  00  «*#a*;>a«t»ft 

icr.'i<:,«  i«£.    ^•fcX^'Xii.  Q   ;fo«-xilwo  0«t-.  rfr   ,aftiik«£  lid 

9<ll   ©V^   ,Yft«q<.»o;)   tj'i.-'v;.}      -oil  J    ,^;,    ,K  •rt.^     'ttt'?n  of  3Co«ltft£>ilV 

<«•••«  «ft«t  :<io^  v»-i  t«  ]C»oft  sjCf  no  «••  9tif  »nirMm£  $miii  fl«ll 

Of   •Olfur^  tut».-iJt^'   ttMtx  S<Vi"ruXXol  •lii    t«  x{0lUlM  Xldou  Y«<^ 

ei^ii  1o  Howt'Ki  u  oiiv   «»9cq|i«aco  nrts  to  TOinUa^o  •!{#  il#tl#i« 

«r;oi   t:>  ^«^o«X<x«TO  xl9iUa9  tAw  t«9  *iU    /«ili   •••••ai^  9<t#  )• 


^y  the  air«nia  of  tli«  d«f«ndnnt,  suia  for  any  dwaagvs  raault- 
itiR  t     tho  plaintiffs  throufih  thlt  dol«y  the  defendant  ia 
ll«.bXe. 

Ve  Are  of  the  opinion  that  there  %7a8  aafficient 
eYldence  tc  justify  the  amount  awarded  as  doatagea,     7ho 
•aeUBt  of  the  Jud^ent  is  lees  than  one^lx&Xf  tUe  nmount 
idMlvn  by  the  itejaized  statement  in  plaintiffs'    tttatemeat  of 
•laia  and  which  the  evidence  tended  to  prove.     »•  are  un* 
able  to  ascertain  just  ■ahat  itemu  th«  trial  court  alloyed, 
but  the  aiaottQt  found  i»  fairly  ^ritMn  the  scape  of  the  evi* 
denee. 

The  Judfi»eni  urns  ri«£ht  /.aid  is  af fir&ed* 
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I'lftlntlff  *«  autOiQObilt  oollld6<i  witi^  «m  au* 
tottobllo  btflongiag  to  the»  d«f«n<iaat;  jplulntlff  brought 
suit  to  rcooTsr  damaiStts  for  tha  Injury  to  Ma  autoi&obila, 
alXagian  tiiat   tha  colllsioii  «aa  oauaod  by   tba  negliganoo 
of  tha  drlTOT  of  daf andantes  car.     Upon  trial  by  a  Jury 
Jud^emt  waa  entarad  In  favor  of  the  plaintiff  for  ^256 
froa  wbieJa  daf&ndant  appaala. 

Tha  aecidant  ooourred  about  midnight  on  Janu- 
ary Z6t   1915.     Ilalntiff  waa  in  hla  oar»   wnich  vaa  drivan 
by  a  ohauffaur;    It  waa  running  aaat  on  35tia  atraat  in 
Chloago.     35th  atraat  orosaas  tlia  point  at  whioh  aouth  lark 
•▼anue  oonnacta  witli  Grand  boulevard.     Aa  plaintiff's  oar 
oama  into  the  Una  of  South  lark  avanua  dafandant*a  oar* 
ttoain(ir  fron  tha  north,   ran  into  it;   aftar  the  firat  oolli- 
aioa  thay  aaam  to  hava  ooma  te^atiiar  a^aln  oefora  thay 
vara  atoppad. 

Aa  to  whathar  tha  aeoidaat  waa  o«ui»ad  by  tha 
negli^enoa  of  dof enilant' o  ohauffaur,   and  vhethar  plaintiff** 
ohauffaur  vaa  guilty  of  oontributaxy  neglig«noa,   wtiv  (|uea-> 
tiona  of  faet  whioh  tha  court  proparly  l«ft  to   tha  jury  to 
datarmina.        It  ia  imposaibla  for  tha  ravictwlng  oourt  to 
datarmina  with  any  oartainty  aa  to   tha  reapeotiya  spaad  of 
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xxui  m  xti  tmiti  no(iU     .tAo  «'^iuibR»l«b  \o  ««vlai>  -    "  ^?- 

lift  i1ia4  fiw  .>  ;>'       '^latitn  ikJtw  $i    i'stf'tlH^'^'J  «  ttf 
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the  Qmr»;   the  te«iti.ciony  JLa  ttidaly  at  variaace.      It  «• 

(ftiiould  b«l.i«T«   »euae  of   U;ts  pluiatlf f  *  ^  »ltne»a««i«   iij,«  oar 

'■aaa  ($6ing  about  eight  caiXea  sua  iiouXt   whila  <i«lauiiant*)» 

tAxioab  was  going  thirty  ailes  an  hour,   or   evd&  ^aora. 

if  w«  beXieT«  th«  d«fen!ia»t'»  -ffi.tn«iia<»4,   tha  iaxioab 

««•  Koing  about  a«T«n  ox*  oi^ht  »iloa  an  hour  and 

plaintiff »»  oar  vmn  goln^  thirty  or  ti^^irty-fira  uilaa 

an  houz'.      In  this  situation  ire  ttrft  oompolled  to  leaTa 

tha  iaatt«r  to  the  jud^^ont  of   th«  trial   court  and  jury»  wtio 

•aw  the  ^itn««8aa  and  ware  bettor  abl«?  to  juc^e  of  the  fo' 

liability  of  thair  rcopeotiva  storlea  thaii  &rc  wt,       Wa 

ara  not  ftbl«  to  aay  th&t  tha  Jury  ohouid  not  hava  found  that 

tJaa  daf«tadant  wa.e  guilty  of  th«  ii«^|tli^;ei}C«}  charged  (tnd  that 

plaintiff  was  innocent  of  oontributory  ncglicranoa* 

lointe  of  defense  axe  presented  baaed  upoa 
t;ha  faet   that  the  chauffeur  drivint  plaintiff's  tsiaairiine  did 
not  have  a  license,   and  tnat  plaintiff's  car  moved  across  a 
bouXeyard  at  a  hlt^her  rate  of   speed  Uian  six  miles  an  hour. 
Am  to  the  first  point   it  i»  suffioien'w  to  say  that  tn.a  lack 
of  a  license  was  not   shown  to  have  had  any  eausal  oomiectlon 
with  th«  aeoidant.     This  also  is  true  of   tiio  alle^^ed  cross- 
ing of  a  boulevard  in  exoaas  of  the  i^t^tutory  limit  cf 
spec'd.     The  violation  of  any  ovAinmicm  or  stntute  is  not 
ordinarily  negligence  ;££jr  jgc  &ut  anly  one  $f   ijxs.  ol omenta 
to  be  ^oaeldered;   in  «ny  ©vent,   aueh  violation,    io  be  ma- 
terial,  must  be   shotm   tc  iiav^^  had  a  causal   cvjunecfcion  with 
the  scoidtnt. 

There  was  ac  arror  in  psruattinii  %  Witness  to 
tt'Stify  from  a  transcript  of  his  stenographic  notes,  in  an 
atte^q^t  to  Impeaoh  another  witness, 

Soae  of  the  instructions,    standing  by  tham* 


CN-iJ   to  ttffoa  «f«lt*tf  bludtiB 

u^iBMi.  '4»i«  iupdm  B<i^«|i  *^ 

timolXM*  t«ft»a^iw  •'^(uuhfi'il^b  •ajr  ATailatf  •«  11 

ibiM  TtfOfi  CM  ••XiR  j(fl)»i»   ic  n*T«»«  imti4m  aaio]|  tMr 

«^rt   •lU    io  f/*jk  idii  %sj^9ci   vnsv  bnn  99B99nS  ^rm9 

ii9titoft  ttil ©♦<{»'>  to  wjtHtlmH 

ir>  o/i«  T^tit  *if^^«ritf  y.»9  -oi  ivIcTji  ^on  nxa 

i:vifc  ftali  \llalAi«{[  ;(fl|irlv5  «i;9^);jjld6  9A$  tmsii   Joiit  ttii 

m  9m9%9<  xno  t^WitakMiq  #«dl  bun   ,9«fl«oii  «  ov^U  lea 

.■sued  aa  viiiMi  xkm  uBxii  b99fi                  t  v«ii;tiif  «  ^«  l>'K4iveX»o(f 

^ft«i  stSi  T^U^V.                       -.tioq  #«t|^  ajL^   oi   9A 

noliomnn-  a  \t...  i).iil  »ra^  oi  u^diie  ^ob  •««  ••ii«oiJ  n  lo 

rii   to  eci«8ffA   aX  bt»r»iti9€  m  \9  9ikk 
10  ftoii**  tvir  9rf7     ,l^««4e 

it-'-"  *^'  ,  1  Altfti 

rv\  .Ki    ,8s>iroa    .  i'^^nniiTJ   i  •  4* 

^Ot'^tUl-h    •iSiiitum    iS!9B9C^i    V. 


■•iTea,  mXg'ht  ba  subject  to  criticise),   but  conoidsrsd  as  a 
connected  series  we  think  tlic  lav  wss  properly  given   tu    the 
Jury. 

There  Is  no  m«rrit  in  tee  euggestion   that   the 
driver  of  plaintiff's  autoiaobile  wae   not  at   the   time  in 
the  employ  of  plaintiff  but   in   tae  ea^ioy  of  a  gArage  oosi* 
pftny.     ilaintiff*s  ohAuffeur  h^d  been  assigned  as  a  driver 
for  plaintiff   for  that  evening,   and  was   t:a»r«fore  in   tiie 
employ  of  pleintiff. 

We  hold  xhs.t   the   teatL'nony  as  tv>   tlie  dacaa^fea 
justifies  the  inmount  of   the  verdict;    t«8ti«ony^s  given  as  4o 
items  >9hich  aggregate  more  than  the  Judgj^ent. 

7heT9  ie  no   sub:i»tantlRl    reason   to   reiverse,    axid 
the  jud^ts^nt  ia  affirmed. 

AFFliiKHIi. 
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DKLIVZRIB  TB£  OJb'lurXOir  07  TBI  COtmT. 

By  this  appeal  defendant  ateka  to  kave  ra- 
Teraad  a  judf^aent  obtained  by  tlie  plaintiff  againet  JtiliB, 
upon  trial  by  tke  aourt*  of  #5S8,79, 

It  Is  wltlt  some  difficulty  that  we  can  aaoer- 
tain  the  points  In  controversy.     Briefs  for  both  sides  do 
net  follow  the  rule*  of  this  court  with  reference  to  the 
eomposltlon  of  briefs*   and  are  written  In   such  a  way  as  to 
afford  very  little  asslstanoe  to  the  oourt, 

Vhe  suit  saens  to  have  bean  brought  to  en- 
foroe  Ube  liability  under  seotion  18  of  the  aot  concerning 
corporations,   chapter  52  Burd^o  Illinois  iitatutes.     This 
provides  that  If  any  p«rson  pretending  to  be  an  officer* 
etc.,   shall  asduae  to  exercise  oorporate  powers*  or  use 
the  naae  of  any  such  ooxporatlon  or  pretended  corporation* 
without  oomplylnis  with   the  provisions  of  the  act*  before 
all  stock  nfuned  In  tjtie  articles  shall  be  subscribed  In 
good  faith*  he  shall  be  liable  for  all  debts  made  by  him 
and  oontracted  In  the  naae  of  suoh  corporation. 

«e  hold  that  It  is  shown  by  the  evidence  that 

It  was  proposed  to  form  a  corporation,   najned  the  Hloh 

for 
Laundry  Conpany,     The  defendant  subsorlbed^S  shares  of 

stock*  and  at  a  seetlnij  of  stockholders  wait  elected  vice* 

president  and  treasurer.     On  Hovcuaber  11*   1911*   the  secre* 
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Mtta  •  od€ 


(i»iH  Mttf  bMMff  ,/;oi;r«xo«|'M«  m  a  tot  o#  fevao^^i^  sAV  #1 
-•t>/v  li«^»»Xo  ttJnr  •««t>Xo«b(»«#»  tc  ««!#••«  •  tm  baft  «3([fto#tt 


ttaey  of  •tat*  i»au«<d  n  ahi»rt«r  to  this  oomptmy,  but  It  «MI 
B»i  filed  fer  r«oord  in  tlxe  r«cord«r*»  office  of  Cook 
Coimty,   ^\w  th«  prinoipal  place  of  businosa  of  aueh 
laundry  uraii  located,   until  April  24,   1913,      It  ia   ahowi 
that  plaintiff  delivered  nerohandiae  to  tiiia  oox&pany  be* 
tween  July  1  and  Deeeatber  1^,  1^12;  tha  auit  ie  brought  to 
recover  for  thia  meroh&ndiae. 

Theae  foots ,   ^«^ioh  are  not  in  diapute*  bring 
%h9  ease  clearly  wltMn  aeotion  18,   aupra.     £o  very  clear 
reason  la  preaented  by  oouneel   for  defendant  aa  grounds 
f«r  reversal.       The  delivery  of  the  good^t  and  merchandiat 
to  the  coEKpany  waa  not  denied  by  the  affidavit  of  defenee 
or  otberwlae*     The  president  of  the  alleged  cos:.pany  ad«* 
altted  the  purchase  and  receipt  of  the  goods,  giving  as 
his  excuse  for  nonpayaent  that  the  ootspany  had  no  aoney 
to  pay*  as  the  defendant,  Chausales,  had  gotten  all  of  the 
ttoney  out  of  the  ooicspany  that  there  was.     There  was  abundant 
evidence  that  the  defendant  personally  paxrtiolpated  in   the 
business  and  contracted  obligations. 

other  points  suggRSted  by  oaunael  for  defendant, 
as  we  underatand  th«ia,   afford  no  reason  for  reversing  the 
Judgment. 

In  Awerioan  Latin  dry  ^stchinery  Co,,  v,  Thoroas 
Chagtales  et  nl..  ilo.   ^1529,   opinion  filed  J>eoe«bor  27,   1*J»16, 
oojtnc  of  the  questions  here  preoented  are  diaouased  by  Ur, 
I'residing  Justice  C*Connor;  what  is  there  said  applicable 
to  the  instnnt  case  is  adopted  by  this  court. 

There  being  no  sufficient  reason  to  reverse, 
the  JudfTment  is  affirmed. 


ii^Aiit   !«  •••niaifcf  iTo  voJiXf  liKiloaltq  sill  •«•«(«   ,^iiur*D 

OKOiis.   iijt  ^I      ,KtQl   >&  XJt-xqA  XXloir   •l>slao«i  ««»  x^oifmX 

-•tf  t*"9"M»  mini  9t  ••JtbOMtomftt  l)«iuifvix«|i  Iti^aiAl^  4mdt 

ajr  iiliiMO'xtf  ai  iiva  •  X  ,€1  v»if«»o«£C  ikfl*  I  xXirl  a»««t 

•  •6i,JkiiAi&oviHi  aJldl  sol  nairaoM 

yilY«r  ««#if^iib  0I  ;*oa  »t«  oAlttr   ,o:roAt  •»«ii7 

«H»Xe  t^»T  tS     »ii^gii«   ,6X  fwltoaa  alxtlJhr  xXv'iaXo  t««o  aiU 

MJbauo's^  Ba  tnnft^wtok  7«1  Xaam/oo  x^  bnta**»vi  al  ita«4Mt 

•aXba4ui(>T9«  buM  aA<i9|i  <Mit  ta  \YaTlXat  ar/  'MfxarfT  xot 

Mivalali  Ic  iiyrmbi'i%B  mAS  x^  t%Xtfh  fwt  tunv  y,aa<£aQa  msa  a/ 

-ta  ison^EBoa  JbojiaXXA  »i^  lo  iaai>iaa<xt  Oil?     .aslvicaflta  «a 

<Mi  ^(ii.Yi4)i  ••J^ooa  9ii.i  '>oai  i»aa  aa^iiatirg  luft  h»itXM 

taooai  OS  1mu(  tAOS^aMQ  4ixU  ^aUI  ia««nc«<lflM>K  rtot  aaaosn  aid 

tAi  lo  XXa  ae^ios  hMd  «a9XA«iMtd  ,^cMi6aa*laA  a<U  «a  tXAf  o# 

tfuiftBirito  •««  atajfT     ,9itm  m'smdf  tmdS  x^mmoM  tit  lo  Suo  ic»«o« 

a4i  Bi  h9iHeitol4iM(i  \XXjMioa«aq  jra«haalal>  »iU   Ja«t/  aoaabJtva 

,ita(ii:Ui.iil(i{i  i>»iaji«#aaa  ibcua  aaanXautf 

aiii  )^xa-xaYa-x  tol  aoaimt  an  i^iolla  ,«iaiU  hne^u'i^tuu  air  a« 

.'X>.I  ,vs:  iuti...^i;.  ^aXJLl  iioXnJt^^  ,«SCXW   .        .  ■  /f  49  jf  ^ngatfft 

>«i:b  a«a  JbalaaaaT^  a«»4  muQi:&MJp  •sit  la  «aa« 

j^^^2Zjk4iA  iditt«  i^Todi  ai  SMttn  {TaiuiaO'o  aal^ax/t  solMaa'rt 

•  l<u;<»9  aX<i/  x^  i^atfoi*"  •!  ot'O  ^nalani  ax(4.  o^ 

•  9»Y»Ta'x  uj  aaajM«  inaiaXlliia  oa  9nXatf  •«•!(" 

•Aaotilla  Bi.  .  J 
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CKLlVJ&SRiED  tHB  OIIKIOJI  Oy  THE  COURT, 


1^0  1»  ao  appeal  from  a  Jud£:ffient  of  $X«2C0  la 
•o  Rotlon  to  roooTor  dtumgeo  for  the  ^eatii  of  Albert  iiic^* 
«rt,   alleged  to  have  been  oauaed  by  the  neglinenoe  of  the 
defendant  in  knowingly  peral).tin(g  a  oertain  publio  highway 
within  the  llmita  of  the  Tillaga,  k»e<9n  ao  i^illwaukee  Bead, 
to  be  In  tm  tuioafe  condition  of  repair  so  that  it  waa  not 
reaeonabXy  safe  for  publle  travel. 

It  is  alleged  that  on  April  4«  1.913*  Albert 
Riohert  was  riding  on  a  wagon,   drawn  by  a  t^tm  of  horses 
•ad  driven  by  another  person,  when  one  of  the  wheels  of  the 
wagon  dropped  into  a  hole  in  the  road,   oauaing  Klohert,  a  boy 
15  year»  of  a«e»  to  be  throwa  from  the  wai^on,   thereby  sus- 
taining physical  Injuries  fron  ^loh  he  died. 

Milwaukee  Koad  is  a  publio  thorou£^are,  run* 
alag  through  the  Village  of  l^iles  in  a  southeasterly  aad 
northwesterly  direotion.      In  the  vioinlty  of  the  villa^ie  are 
truck  farms,   one  of  whlex;  is  o<^ed  by  Adolph  Hoi&nhack,   «teo 
was  a  brother»in»Xav  of  Albert  Hlehert.     Youngs  Klohert  had 
been  helpin  Hownhaek  In  and  about  the  truok  fam  for  three 
or  four  days  before  the  aeoident.     At  3:2G  o*olook  on  the 
Momlng  of  April  4th  the  two  of  thea  started  from  llosuihaok*a 
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t<xa  •««  a  ,6  tHi^^t  to  ttol5ltiid«  *1««B. 

•A$  !•  BXufttfv  9tU  lo  •cro  n«xte   «cio«T»q  \Mii$pa»  x*'  A»TilKft  ^fli 
XO(i  m  tt%c  .  '40K  aifi   ol  •foci  c   otal   •  naioir 

•i>«litr  4td[  ^l*r  tmxTt  (fttulai  Imtt^x^  MKlakmi 

•  lunt   (ViuititiUiorfouJ   ai  ttfu  •9iUrMrXlil 

DA/t  ifdoln  »mi«Y     .1'.  .{l*T*i(i«icr  «  9wm 

^mxjU  vat  m«a1  )U<it%#  mM  ^$/9mm  aim  ai  ziojuur^H  tUtit9d  M—(t 

adS  n«  i(aofn*o  Oi^  .lm6X»oa  •<(#  •io1«¥  av  ^o 

o«if»'»(f«aio<{  •««!  ^tffiCM.^*  Mini  "ko  cw^  a/U  tf#*  Xl«^  lo  aa<in«a 


tmjm  vith  a  waiton  load  of  About  50  oakeks  of  onlona,   woigiiiag 

about  7C  poiuido  oaoh,     Th«  wagon  v&»  a  largo »  opon  box  wag* 

«a,  with  aprlaito  in  front  and  roar*  and  a  »eat  in  %h.e  front, 

tht  top  of  tiAixoh  wao  about  fivo  foot  from  tho  ground.     Ihty 

woro  sitting  on  Xhm  ««at,  UomOoMk  on  tho  right   aido  and 

Kiebort  on  tbo  loftiiand  side;  Hioixert  iaold  a  lantern  in 

hi»  JCiand,   (ana  thoro  wao  anothor  lantern  on  the  left  Qido 

of  tile  wagon.      It  wao  a  dark  nignt;   Ftomal^ok  ooy^   tlsiat  ho 

aould  000  ho  «a»  in  the  middle  of  tho  road  but  oould  not 

•«•  tho  i»idoB.     Whilo  Moving  along  liiilwaukoo  Hoad  within  tho 

TilXnge,   tho  front  whool  wont  doim  into  a  Xiolo  up  to   UJto 

aaelo,   followod  by  tho  hind  is^oel,     Homnhaok  oaw  tho  lantern 

lAiioh  had  boon  hold  by  ^iohort  fall   down  in  front  of  tho 

vagOB  botwoon  the  horooo,   and  go  out,   and  Hiohort  apparently 

foil   off  tho  «oat  at  tho  left  oido  of  tho  wagon,     iio  otoppod 

his  team  'tritixin  a  di»taneo  of  6   to  V4  foet,   got  down  off  tho 

mkgOD  and  found  tho  boy  lying  on  tho  loft  aide  of  the  wagon, 

a  little  to  the  left  and  front  of  tho  hind  ^ool.     th.9  t>oy 

at  thio  time  was  apparently  lifoloos;   ho  «aa  ta^on  to  a 

dootor*a  offioo  and  ^pronowmoed  dead;  hia  nook  had  bctoti 

broken. 

fkoro  was  abundant  ovidonoo  aa  to  tho  proaonoo 

and  oharaotor  of  tho  hole.  Tho  4uxy  oould  prcporly  believo 

that  it  waa  from  X'4   to  18  inohoa  doop,  ond  about  tho  aamo 

width.  Wo  hATO  no  diffioulty  in  oonoluding,  under  the  oir- 

oumetanooa,  that,  tho  boy  did  not  junstp  off,  but  waa  thrown 

or  foil  off;  there  would  be  no  oooaaion  for  him  to  4u»p  off 

an 
tho  wagon,  and  it  ia^ontiroly  roaoonable  inf«^r«ioo  that  th« 

auddon  Jolt  of  the  wagon  dropping  into  a  hole  of  this  depth 

would  oause  him  to  loao  hia  balanoo  and  fall.  Tho  inwol* 

tmtery  dropping  of  tho  lantern  would  alao  indicate  that  this 
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points*     ]?ov  th«  pttrpo0«  of  •hewing  oondltiona  which  ftr«  ia 
disput*  it  h«.»  i7e«B  held  ootspetnat  to  prove  conditions  im* 
aediately  or  anortly  after  4n  wooidont.     Cit^  ▼.    -paiXIf.   lia 
ill,.   Mfl;   kurdtT  i.u<if.e  ^  C^.   t.   Leary.   3&  111.   App.  430; 

£•  ifc»  £•  k  ik*  k*  M*  SJl»  ▼•  ^SMJL*  *i  ^i^-  ^Pr.  53c. 

Critioioa  is  nadtt  of  instruotiono  giTon  by  tho 
OOttrt  at   th«   roqueat  of  plaintiff,   and  »IfO  of  the  court* « 
rofueiuL  of  oom«  of  the  let ]»truct load  offored  by  the  defciid- 
«at*     ihilo  soffie  of  th«  fora^or  inatructiono  st&y  be  opon  to 
oritioioui,  wo  oonnot  say  that  they  oould  tsiol«{%d  the  Jury. 
Tftklni;;  all  of  tbM  instructional  both  for  the  pl&intiff  and 
th«  dofond&nt,   th«  lav  was  giTon  to  th«  Jurj  i«ith  oubstantial 
aoouraoy,     Un^ior  tho  aeaifoet  tnetB  of  this  e&so  wo  ar«  not 
able  to   »ay  that  either  the  giving  of  these  Instructions  or 
the  refusal  of  those  offered  by  the  defendant  oould  have 
had  any  possible  influence  upon  the  Jury  tending  toward  a 
different  verdict. 

Counsel  for  eaob  of  the  parties  have  preoeuted 
the  ease  clearly  and  in  great  detnil»  but  in  its  essential 
•leaients  it  is  simple,     the  fundassental  questions  of  care  on 
the  part  of  the  deoaaaed  for  his  owa  safety,  and  the  negli- 
gence of  the  defendant,   were  asxply  supported  favorably  to 
plaintiff  by  the  great @r  v^eight  of  the  evidence,  and  the 
Jttd|pft<«it  wil^   not  be  disturbed. 
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SXKHVimja)  TEE  Oi'iysiOK  OF  TKE  COUlf? . 

By  tLia  appeal   tho  dafpntlant  ao«)ks  to  have  re- 
versed a  Jud^ent  ai^ainjt  i^ist  for  ^55.i2&,   in  a  oase  tried 
by  the  court.     Th«f»re  ie  not  much  dispute  ftbout  tJLe  fact*. 
On  April  1,   1914,    the  plaintiff*  tntered  into  «  leaoe,   aa 
leeeees,   Mrlth  one  ?rar3k  Jnnda  for  a  ;r.oving  picture  th&ater, 
the  term  of  the  1 taee  b«ing  from  kay  1,  19X4,   to  April  30, 
191^>,    rental  |125  per  month.     They  depoaited  v/ith  jHnda 
$l,Oc}0  under  a  provision  of  the  lease  which  is  as  fol- 
lows: 

*The  parties  of  the   aecoua  part  hatve,   upon 
the  execution  of  thin  lease*    d<%poeited  witju  the  party 
of  the  first  pBrt,    the  receipt  of  which  i8  hereby  ac- 
knovrledKed,    Uxe  sum  of  one  thou»nnd  {'4lt0v<:)   doIlAre,   to 
Ije  held  by  the  party  of  the  first  part  ao   aeourity  for 
the  payment  of  the  rent  herein  reserved  to  toe  paid;    and 
It  is  hereby  agreed   that   in  tne   ever.t  of  default  in  the 
pa^naent  of    :<he  said  rent  by  the  parties  of  the  second 
p»rt,    the  euia  of  one   thousand   ($1,CC()   dollare  ehall  be 
forfeited  to   the  leeaor  as  liquidated  da<!3nges  for  such 
default;    otherwiae,    the  8o«e  ehall   be  held  and  applied 
on  tirie  rental   of  the  last  year  of   tiie  term  hereof,   or  of 
any  exteneion  of  the  tera  hereof;    ana   it  is  further 
agreed  that  the  pt^rty  of   th«»  iirst  pwrt  eiml3   piay  to  the 
parties  of   the  second  ps^rt  interest  upon   the  or? id  aum  of 
4*1,000  at  the  rate  of  five  and  a  half   (5i)  per  cent  per 
annua,    said  interest  to  be  applied  toward  the  payiaent 
of  rent  for  the  last  month  of  each  and  every     ear  of  the 
term  hereof.* 

Afterwards,   and  while  the  plaintiffs  were  still 

in  poasettsion  of  the  preiaises,  Janda  sold  and  conveyed  the 

property  to  the  defendant,  Joslovrski,   and  atselgned  the  lease 

and  also  turned  over  to  him  the  #1»000  deposit,     aubsequontly, 
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In  »<:aroh,   1916,   tlior*  «»•  sane  dlsput*  as  to  the  rental,    th« 
defendant  claiminft  |lia5,  and    plAlntiffa  aaaerting   that  they 
had  had  some  underatandinr  with   th^ir  old  landlord,   Janda, 
that  it   should  he  lees   than  thia.      Suit  waa  conunenced  for 
poaseoeion,   and  on  April  1,   1916,  Judgment  wae  entered 
against  the  plaintiffs  and  they  vacated  and  surrendered  on 
April  7,   1916,     ?hlo  auit  waa  brouj^ht   to  recoTer  the  de» 
posit  of  01,000,    less  defendant* e  daaegea  and  outlaya, 
i*iich  plaintiffs  alleged   to  be  only  $145.        1'he   defenflant 
elaiaed  that  he  had  sustt^.ned  Inrg®  daHTjgee  by  reason  of 
the  default  in  payment  of  the  rent,   unA  mleo   that  the 
#1,000  deposit  under  the  terms  of   the  Itmse  was  forfeited 
to  hi»  as  liquidated  damages* 

Is  the  defendant   entitled  to  retain   the  entire 
sutt  of  $1,000  as  liquidated  daaages"?     '^e  hold  that  he  is 
set.     The  provision  in  the  Ittase  with  reference  to  this  sun 
desorlbes  it  as  • security  for  the  payweat  of  ihe  rent     herein 
reserved  to  be  paid."     Thers  i«  also  a  proviaion   that  it 
"shall  be  forfeited  to   the  leeaor  as  liquidated  da<mages." 

the  courts  hRve  frequently  been  oalled  upon  to 

determine  from  similar  provisions  vyh^tnisr  th@  deposit  is  a 

penalty  or  liquidated  d»j»nL^es.      iihat  has  been   said  in  Uiettt 

auiny  oatses  is  coi&prehisnded  in  the  general   st^teinent  appearing 

in   1  Underhill   on  Landlord  &.  Tenant,   5a2,   ^here  the  author 

says: 

"lioney  wlxich  has  been  deposited  by   the  tenant 
in   the  hands   of    the  l»nalci*d,    or   Bciaie  otxier  pirscn,   and 
whioh  by  the  express  ter^sas  of   the  lease  I'd  dfti»oribed  as 
a   d*?j.oait   as   security   for   rent,    or  for   Uie  perforjaunoe 
of  »03ie  other  covenant  of   th«^  letaae,  will,   a»  a  rule,   be 
ret;,arc!.ed  by   the   courts  as  a  penalty  merely   rnd  not 
liquidated  damages.      It   i@  r^lwaya  liomatterial   that  it   is 
called  liquidated   cjaauiges   or   thut   it   is   proviaeu    that 
the  deposit   shall  be  forfeited  as  liquidated  damages, 
lartioularly  is  this  true  when  the  only  breach  of  ocve- 
nant  by  the  leasee  i^  the  breac/i  of  the  covenant  to 
pay  rent  and  the  deposit  is  out  of  all  proportion  to 
the  rent   due.      It  in  by  no  means  difficult   to  ascertain 
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the  le^^l  dana^es  suffered  by  tha  l«aaor  vrh<^re  tlie  i.«s- 
dee  neglects  imd  refuses  to  pay  rent  and*  for  that  rea* 
son,   is  diapoajcaaej," 

this  is  preoisely  appllcalile  to   Uxe  caae  be- 
fore u»|    to  co^ipel   tli%  t6rt«uita  to  fox'fei.t  U\«  entire  &&cuut 
•f  ;>l,Ct.t)  for   U-»e  n«npH,Vii'iftnt  of  a  a.ontli'a  r«ftt  would  be  un« 
oonsoloaable;    thh  el^cent  of  r(a&onabl«»uea4  ia  hi,  i^^i^vort* 
«^Rt  fcotcr  in  deternaiiaing  whether  cr  not  a  depc^uit  SiiCuId 
tc  oonaldered  us  ft  penalty  or  other iviae*   and  if  thf.  for- 
feiture vould  b*  unreasonftblf   courts  oueht  to  deoline  to 
•PPly  the  entire  deposit  os  liquidHted  ufitfe&gea,      J/e  art 
of  the  opinion  that  the  ^l.ooc  dej-oait  xvas  aljsply  ?  s  se- 
curity,  nnd  that  plaintiffs  are  entitled  to  recover  it 
lees  the  ^^ount  ^hich  the:  defendnct  £»ay  be  entitled  to 
held  in  coiapenantiffln  for  dsxtiagess.     The  evidenoe  shows 
that  after  plaintiffs  ^^ere  diaposisej^sed  the  defendant 
vas  able  to  re-rent  the  pr^^iees. 

Under  the  tcnus  of  the  lease  plaintiffs  vrere 
entitled  to  5^  p&r  cent  on  their  depoi^it,   and  th*»  trial 
court  properly  nlloi^d  thla  aaountj    mnd  an  aXlovair.cc  of 
^01.72  tnts  taade  to  the  aefondnnt  for  rent  and  court  coots 
In  tho  forcible  detainer  suit.     Irefendant   insi&ts   that  he 
should  be  allowed  for  many  other  itews,   including  attorneys' 
fees  of  $500.     We  see  no  redeem  to  disagree  with  the  aaiount 
fixed  by  th©  trial  court,  »nd  the  judfjifaent  is  affinaod. 


WA^ii^      ,.-    _  .  -    -^  .^.  . 

*;. ,.^:  i*tt«l   ^^   «.i.-jft,»tf  tifJ  X<i<t«e»  05    ;t«  •tot 

•^0  <•..  .u'>Iff»,iH>«ia*T   Ici    --  i. :  jt' flAr.c  i  at  r ;./''» 

%T  ••«  aW     .006^  lo  a»»Y 
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▼». 

CHICAGO  RAILWAY^,  COHI^AHY. 
ApptaiKnt. 


aj^>bal  from  wmiicit/si,  count 

Oy  CHXCAOC. 
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ixELivimsi)  Tim  OifiJiion  oy  tub  court. 

On  if^areh  4,  191S,   ^hiltr  on  Clturk  ittreet  bevrcttn 
I5tv«r»«y  boulevard  and  I5«w«y  plnioa,   plaintiff*©  autcsaobiXe 
«»«  »truok  by  a  northbound  street  oar  belonging  to  Uie  d«»» 
fsndant,   «nd  daoaged;    she  brou^iht  tbio  «iult»  »nd  upon  trial 
"by  the  oourt  was  awarded  dasngee  in  Uie  a\m  of  #MC,I&  for 
wtiloh  JudgBtent  was  ent^^red,   frois  idaloh  defendant  appenis* 

Vtosk  th«  ttvidenoe  the  eotirt  properly  oould  find 
tVia(.  At  the  tl^e  in  queetioa  a  i^ise  Tuppler  waa  driving 
plaintiff*  e  autor;\obile   eout^  on  CI  Ark   street;    thtit  aa  ahe 
emie  to  Dmnttj  plaoe,  which  rune  east  and  west,   she  started 
%Q  turn  aattorly,   intending  to  go  north  on  i^he  oast  side 
of  Qlaric  street  to   stop  at  i\  store,     ^^hen  ahe  got  to  Bowey 
plftoe,   And  before  starting  to  trn,   she  stopped  the  autox^p* 
bile  and  looked  southward  dovtn   th®  street*   and  saw  a  oar 
standing  In  front  of  the  oar  oamSf    about  a  half  blook 
south  of  Dewey  pXnoe,   and  passengers  getting  on  and  off; 
she   then  started  to  inak#  the  turn,    turning  tormrds  the  lutft 
and  easterly,     Ker  oar  i«ae  partially  upon  the  northbound 
traok,   wh«m   she  reversed  her  auto^siobile  and  started  to  baok 
townrds  the  weet.     %^'ust  then  the  northbound  street  oar  vihleh 
tone  had  seen  sane  dlstfmoa  south  of  her,    'nruoli   the  front 
part  of  the  automobile.     There  Is  sufficient  evldenoe  that 
when  she  started  to  sinice  the  turn  the  street  car  was  about 


f^xeuii  -  S9« 
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WM  WOPl 
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V>£k 


fc>  tmr  T4M>  «»X     •^Xv»#i. 

iniiHat   lAO  $9!%tt9  t2iured4f^9P«  PiU  nwii  iuu\>     •!«««  •liJ   ( 


•  luHf  Mock  3outi3  and  atiuading  tttiXX* 

W«  mx9  of  til*  opinion  that  th«  oourt  oculd  find 
tJCuit  plaintiff  was  in  tht  «x«reiaft  of  dUk«  o«re»  and  tJsiat  d«<* 
fendiuat  wma  n&^Uigc^nt.     ikiXe  tliere  ift  eunsidoraliX*  oontftn* 
ilon  txiAt  titt*  aooidtnt  did  not  iaap^cn  at  i»   »tr«ttt  int«rs«o* 
tlOin»  y«t  in  tIow  of  tli«  positivo  atatots^mta  tJiAt  it  v&s  &t 
ft  street  int«r9ection(   v/o  cannot  Miy  Vnjxt  th«  ocurt  ahomXd 
hftTO  oonoludod  oth.orvi»«*     '^'li«  eovurt  oould  ooaoludo  t^at 
lui  th»  auto&^obiXtt  waa  firat  at  tlio  stroet  intcorsootion,   tiio 
»otor;£i&n  of  the  otroot  car  ahouXd  hAV&  given  tho  driTtr 
time  to  paaa,  and  that  she  was  justified  in  proceeding  to 
BUkko  tne  turn  witnout  payinii;  further  attention  to  the  atreet 
ear. 

the  onXy  Quoationa  inycXved  were  those  of  faot. 
tjsder  all  the  ciroioHUi trances  ■»•  cannot  ^ay  that  the  Judgment 
of  the  trial   oouxt  is  oanifeatXy  a^^ainat  the  vveight  of   the 
•Tidence;    it  wiXX   therefore  be  affiri&ed* 


ml  iML"  -ut  to  •aX»t»jet  tdJ   ni  ««w  lliiaJU. . 

#A  »«ar  ^1  i«(14  ela»ife9lA#«  BVl^Itoq  Sill  le  v»l?  t$l  i«x  •flwl# 

xtrirM  KsU   ••vi.>i  •r«4  6XiiO^  T«9  /•v^J 

0#    Jg|Ail>0*t>m  M4at    AfiUl    ^£41/    I^£V     . 

,lBa(filVtm  •(!   •tOl«l«ii«    iXl> 
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▼».         \ 

CIIICACO   RAILWAYS   CO^-lAKYj 
Appellant, 
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DlLinmBB  THE  Ci  1NI0«  OF  TMK  UOUK?. 

jrlaintiff  brought  suit  ^lloglng  that  aiift   «rat 
injured  whll«  alighting  frcn  one  of  d«fendant*s  street 
oart  through  the  sudden  starting  of  the  oax;  upon  trial 
•he  had  a  verdiot  and  Judgnent  for  ;S^2,000  fron  which  de- 
fendant appeals. 

Her  story  is  that  she  was  going  south  on  an 

Ashland  sivenue  street  oar;  thwit  it  stopped  at  Taylor  street* 

a  cross  street ;  and  she  started  to  alij;ht  to  transfer  to  a 

Taylor  street  oar;  that  as  she  ^ms  standing;  with  one  foot 

on  the  step  and  the  other  about  reaching  the  ground,  the 

oar  suddenly  started;  she  was  thrown  to  the  ground,  receiving 

injuries.  Her  storv  as  to  the  ooeurrenoe  is  corroborated  by 

her  SOB  and  also  by  another  witness. 

Counsel  for  defendant,  in  an  elaborate  argument, have 

ably  attei«5>ted  to  shake  the  credibility  of  plaintiff's  atory, 

A  great  aass  of  detail  is  presented,  whieh  it  is  unnecessary 

to  narrate,   ^e  are  of  the  opinion  that  while  there  miy  be  in- 
oonslstenoies  in  her  story  of  more  or  loss  iajportance;  tne  jury 
eould  properly  conclude  that  in  its  essentials  it  ^tta   sufficient 
to  support  the  ch.irgea  of  negXiKence  in  the  deolaration.   The 
plaintxff  was  evidently  not  faii^lliar  with  the  Bngliaih  language, 
but  the  apparent  inccnaistencies  in  her  nnrrntive  do  not  cnarsge 
the  general  outline  of  her  story.  Ko  witness  gawe  testimony 
tending  to  oontradiot  the  statement  of  the  occurrenoe  as  given 


-   1Q& 


.tuvoo 


mW  JMLTIA      ( 


.rwooo  ac:o 


.KA^r.'S.^   HI    tiid 


»ip»Xl»cr-<^ 


Uit*    f  ■  ■    ■  —  ■ 

•8' 

AM    no    ii^  i-JkJ     ,vji '. ;. ' ' 


•^i/J      i  ii*0    ^9«1l0    •!!«•▼»»    b.\>-ni\vr\ 


•  a«»nilv  HBtifonm  yU  osXa  tii£  no«  -nM. 


stnf 

,S3AJU 


_  or  "tTT  AM       n^ 

CO 


ii»Ti]i  ««  aoavTiiiooo  exu   ^q  jTavav^Mra  vajt   iniint'iaiu 


-3« 


"by  tho  plaintiff  and  her  oor  rob  orating  witnaasoB,   and  th«r« 
ie  nothing  phyalcally  iajjoseible   in  h  ;r  story* 

It  was  not  ravdraible  error   in  the  trial   court  t« 
refuse  to  Bubait  to   fch«  Jury  at  defendant**  requeat  inatruction 
No.  7;      it  was  not   of  vary  gr«at   inq^ortonoe  and  ni<s^t  properly 
hare  boen  given,   but   it»  refusal   is  not  sufficient  gr-ound  for 
roversal • 

Coai^lnin^  is  mndo  itt  length  of  what   i&  oallod  the 
action   of  the   ooui-t   "in  unduly  limiting  the  urgun«nt  to  tho 
Jury  of  dafea^iant*;$   attorney  and   in  nwsJcing  impropor  remarks 
in  the  proQOnce  and  hoaring  of  th«  Jux*y,    to  the  prejudioa  of 
the  d«tf andunt."      <o  .ore  inclined  to  think  that  couneol  for  the 
def eandant  in  his  Mrtjuaent  was  unduly  zealous  and  porsiatent 
ia  his  attonq^ts  to  gvit  before  the  Jury  mat<^ial  flUk.tter  iriiieh 
v&s  not  strictly  part  of  the  evidence*     Ihe  oourt  properly 
ruled  this   out*     Counsel  of  courtse  could  not  testify  before 
the  i^xxy  while  aaking  an  argunent;     he  peraieted  in  this   course 
until  rebuked  by  the  court,   and  we  are  inclined  to  think  prop- 
erly so*     liihat  vaa   said  by  the  ooiurt  in  this   oounectioa  was 
invoked  by  the  improper  conduct  of  counsel,   and  defendant 
cannot  now  be  heard  to  coaqDlain* 

M9  are  net  inolin«^d  to  a^ree  with  the  contention  that 
the  verdict   is  exoesolTO*     The  plaintiff  fell  on  her  side,   re* 
oeiving  injuries  to  her  left  aide  end  leg;     at  thie  time  ahe 
wae  about  nine  weeks*   pregnant;      she  wan  taken  home  and  stayed 
in  bed  about  ten  days,    when  she  suffered  a  raiscarriage.     Doc* 
tors   attended  her  and  gave  har  treatxstmt .     Ghe  was   in  bed  soaie 
three  weoks  aft(?r  the  miscarriage,    and  for  sorae  time  the  doctor 
attended  her  every  day.       ^he  auff«»red  considerable  pain,   and 
there  was  evidence  that  iiAtile  before  the  accident  her  health 
had  been  apparently  good,    she  was   siek  during  all  of  the  next 
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•s- 


•vattcr  and  haa  suffered  with  pains  in  her  side  since  that 
time.   We  are  not  able  to  conclude  that  the  jude^joent  is  for 
Buoh  a  large  amount  as  to  noeeesitate  any  change. 

)*.any  of  the  critioiome  upon  plaintiff's  brief 
are  fully  justified,  Ceunael  tahould  never  go  outside  of 
the  record »  and  tlie  brief  for  the  plaintiff  offends  re- 
peatedly in  this  respect,  With  this  admonition  we  hope 
that  the  offending  attorney  will  hereafter  be  more  care- 
ful. 

Upon  tiie  TiBhole  record  we  see  uc  reason  to 
distiirb  the  judijwent,  aud  it  ia  affinaed. 
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DSSLIVSHBB  THE  Oi-'IFiOK  OF  TH?:  COUK?. 

On  Au^uat  27,   19X1,   st  )!it«a««r  onm^d  \»y  defendant, 
<iritiil«  na-vlgatlne   m  th«  Chieftgo  riv«r,   etruek  a  oaiston  sunk 
by  plaintiffs  in  oennootlon  with  th«  conatruction  of  tlioir 
nev  bridga  at  iStinmrt  av«nu«.   In  Ch.i6a4;o.   Thay  sued  for  dam-» 
agaa,   and  upon  trl&l  ixad  a  -rerdiot  and  judi^ent  for  $11,500 
froM  vhloh  dofendant  appe«l«. 

Aftar  vaighins  the  variitnt  aTldanoa  and  giying  dua 
eonalderation  to  tlia  opposing  thaorles  and  to  the  fnots  of 
tUa  oocurrence,   th«  jury  oould  properly  belicTe  that  at  this 
point  th«  plaintiffs  had  .-laiaintained  and  operated  for  siany  years 
a  bridge  for  the  use  of   their  trains t    that  it  ^aa  mounted  upun 
a  pier  near  the  iaiddle  of   the  latream  and  rsTplved  la  a  hori- 
sontal  plane,   so   that  ^jxhen  open  there  via*  room  for  the  passage 
•f  steaAsrs  en  either  sida.      In  1909  plaintiffs  oiMVsenced  the 
construction  of  a  new  bridge,  under  pli»Jis  approyed  by  the  Sec- 
retary of  war  dated  December  15,  1906.     A  caisson  vas  placed  in 
the   river  between  the  south  bank  and  the  center  pier  of  the  old 
lisidge,    in  connection  with  the  constractioii  of  found»tlon  pier* 
of  the  new  bridge.     As  a  result  of  this  the  south  draw  was 
closed  to  navigfiticn,   and  for  several  years  Tassels  navigating 
either  way  In   the  river  went  through  the  north  draw.     The  cais- 
son WAS  about  28  feet  long  by  16  feet  wide,    and  on   the  date  of 
the  accident  it  projected  ui^-ove  the  water  a  distance  of  four 
feet. 


\ 


\ 


ifUM  ffu«i«l«a  B  Aotnitt  «-t»Tl*T  o^aiHO  «cll  rt:  :i^A#nBiv^Mi  sXlifir 
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«-x««t  x^taai  %ol  ftt;f«v*f  A  htm  b^ntmialML  kMtL  tlliiaxjiXq  oiCI  4ai«f 

noqtf  Aftlftutte  «Mr  IX  ittsii    ;«aX4!;r#  tXcxiJ   ^o  ••«  •tut   tct  •afai'xtf  « 

-X*t«il  j»  aX  tftvlgr*!  tii«  suioyI*  utii   to  oXXitXA  »ili  xB»a  «»X9  a 

*^«««(;  »iiJ  t«l  M«oi   «««  ♦^•41  {Mi<|«  m*r  imiii   •«   ««fMXq  X4iin«ft 

<»<u  i«»fi«innoo  «lllinl«£f  ff09X  oi     .a^ic  «*uJi.«  no  •vtik««J«  !• 

"O* .   9aJ   <tf  ^TO'X'iq*  aojaX^  ««bMr  «tti^lYtf  ««n  «  le  naliOinl«0M 

at  i}o0»fq  eav  «o«ttX«D  a     .e09X  ,£X  T*4Mi«*a  Jl»4«i^  ««v    ^&  ti«^tY 
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aaXiaalYita  aXAatisir  »v««v  Xai9T»#   tol  bam  ,(toXiJu^iT«a  ol  i^ooX* 

!•  •/«&  ff/ltf  so  bn«    t«i>iM  #otl  dX  ^tf  ^iioi   S09\  Si^  tituaM  ««»  «•• 


Ob  the  dMy   of  tiie  iMjoidtnt  th«  •te«m«r  Underwood « 
nftilclb.  belonged  tc  th«  dofend&nt,  started  from  the  i^abneh  dook, 
south  of  16th  etreet,  in  tow  of  the  tug  Dlokinson.  belonging 
to  the  IJ^JtnhfUB  Towing  &:  Wreeiing  Compuny,  to  be  towed  to  the 
doek  at  27th  and  Hobey  streets ,   </hile  the  Itnderwoooi  vwm   pase* 
ins  through  the  bridge  at  16th  street  the  tu«  eli^aled  for 
plaintiffs*  bridge  to  open.  The  current  in  the  Chioago  rlrer 
floes  frcMD  the  lake,  on  aooount  of  the  pu&aping  by  the  Sanitary 
Sistriot.   As  it  was  trayelxng  throuigh  the  16th  street.  brid«;« 
the  Underwood  would  be  going  with  the  current,  and  was  travel* 
ing  at  about  the  mm%   speed,  iietween  the  lath  street  bridge 
and  the  bridge  at  4ittw»rt  avenue  there  is  a  slii^ht  turn  in  the 
river,  and  the  tug  captain  signaled  to  the  underwood  to  baek 
up,  so  that  it  oould  be  swung  through  the  right ->hand  or  north 
draw  at  the  Stewart  avenue  bridge.  The  baok-up  signal  #as  tvp 
blasts  of  the  whistle,  and  the  Underwood  answered  with  two 
blasts.  hoXh   the  captain  of  the  tug  and  the  oaptain  of  the 
tJttderwood  knew  thai  the  south  draw  was  closed  by  tjrie  oaioson, 
sad  that  it  was  neeeesary  to  go  through  the  rit;ht«hand  or  north 
draw.   Instead  of  backing  up,  the  Underwood  began  to  come  ahead 
with  increased  speed;  the  tug  captain  repeated  nis  signal  to 
baok  up,  which  the  »teafaer  answered,  but  thia  tioie  cane  ahead 
still  faster.  As  tiie  signals  had  not  been  obeyed,  the  tx^s 
oaptain  ordered  the  .tow  line  thrown  off  and  backed  his  tug 
alongside  the  Underwood.  At  this  tine  he  eould  see  that  her 
propeller  was  working  ahead;  he  shouted  to  the  eaptain  that 
the  engine  was  worxing  full  speed  anead.  The  oaptain  of  the 
Uadwrwood  oorrorobates  the  testimony  of  the  tug  oaptain,  and 
sayo  that  he  ^ave  the  proper  signals,  but  ln8t*!'ad  of  resj  ending 
to  thee,  in  the  engine  room  by  backing  upi^  the  propellers  sent 
the  et&a^ier  forward  at  full  speed,  and  gaining  speed  all  the 
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tlj&«,   When  th«  tue  captain  called  to  th«  oaptain  of  th«  »t easi- 
er that  he  vas  working  full  spted  nhvad,  th«  latter  replied 
•I  (MUciH  do  anytiiin^;  I  have  giren  full  »pe«d  aatern.'*   The 
•teener  oniptaln  teetlfied  that  when  he  found  the  engines  were 
not  'b^lnc;  run  In  ooraplianoe  with  hie  eignalt  be  gave  the  en- 
gineer another  eignal  •  "You  are  working  tiie  engine  wrongs." 
The  tmderwood  continued  at  inoroasing  epeed  into  the  eouth 
draw  end  collided  with  the  oaiason,  Inflioting  th&   daitia^e 
involved  in  tMe  euit, 

We  are  cf  the  opinion  that  the  jury  properly  could 
dilseard  the  theory  tnat  the  aoaldent  happened  by  the  Unaorwuod 
hittinic  the  »t<»i«cier  Gilchrist,  lying  south  of  the  18th  street 
bridge.  The  sliirht  glanoing  blow  which  it  gave  the  Gilchrist 
was  not  sufficient  in  force  to  throw  the  Underwood  ah«ad  nt^ar* 
ly  60C  feet  onto  the  caisson.   The  accident  evidently  ha^ppeued 
through  a  failure  of  co*opeir?!t.tion  between  the  captain  of  the 
Underwood  and  thoee  in  oharKe  of  the  engin^i  roo£@,  and  it  is  not 
necessary  to  determine  ifi^ether  it  was  the  captain  or  the  en- 
gineer who  was  at   fault.   It  is  admitted  that  in  order  to  fcc 
through  the  x^ropex   draw  the  tmd«rwood  should  have  r«tarded  its 
speed  Just  ns  it  ouae  through  the  l&th  street  draw.   Instead 
of  this  necessary  operation  Just  the  reverse  happened  and  it   ^ 
went  ahead  at  fvtll  speed*  caused  by  the  negligence  of  its  of- 
ficers*  we  see  no  reason  for  disagreeing  with  the  conclusion 
of  the  Jur:/  in  finding  that  the  defendant  was  guilty  of  the 
nef 1 Igenoe  oaarged  in  the  declaration. 

There  is  no  iserit  in  the  suggestion  that  the  Underwood 
went  into  ths  south  draw  beoauso  of  the  Manner  in  wzidch  tho  iitew* 
art  avenue  bridge  was  swung.   Under  proper  laana^coteut  the  Under- 
wood could  have  tone  into  the  right-liand  draw;  and  tiiat  this 
was  the  only  side  tiirough  whlcii  the  stwamer  oould  pauu  was 
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kAoma  to  «ilX^thf<  parties  conoterned* 

W«  af;r«e  with  defendant 'o  contention  that  the  oon* 

etruetlftn  of  the  new  bridge  mnd  the  oaieaon  imo  unlawful 

vltncut  the  authority  of  the  City  of  Chl««ffe,  this  lu  too 

well  eet»bll«hed  to  re^^ulre  extended  dieoueelon.   In  Qut^axn^ 

▼•  Chlce^o.  I8b  u,  a,   4X0»  the  court,  ttfter  full  dleeueeioa 

•Rd  ccjfistent  on  lOAny  ofttes,  concludes,  with  reference  to  the 

»ct  of  Conereee  £ivln£  permission  to  ereot  such  structures, 

•8  fcllowa: 

•The  eff'vet  of  that  r.ot,  rcftsonebly  Interpreted,  is 
to  nake  the  ©roctton  of  a  ^tnjkcture  in  r  nfiYlgable  riv^r, 
within  -Jie  limits  of  n  3tate,  der«nd  upon  th<^  concurrent 
or  Joint  assent  of  both  the  ?*attonal  Gover?jj3s«*Ht  and  the 
8t?*te  /50v»m«ent.  The  K-eeretajry  of  mr,  aotln/':  under  the 
•utboritv  conferred  by  Congress,  uny   naaent  t;:-  t>jft  -erectioa 
by  privats  pnrtiee  of  Buoh  s  atruoture,   v?ithout  such  as- 
sent the  structure  cannot  be  erectoid  by  thew.   Hut  under 
•xlatinir:  l^Jcislation  thoy  rauat,  before  proceeding?  under 
such  an  autLorlty,  obtain  aluo  th<?  Hi»i»ent  of  the  ot^te 
acting  by  its  oonstituted  ai^encies." 

In  G,obb  T,  C'qBMaiaaioners,  20a  ill,  4ii7,  tiie  ooart 

said  of  the  permission  by  the  iecretary  of  fart 

"It  is  a  declaration  by  the  guardian  of  the  in- 
terests of  th©  public  at  large  that  the   prcfosed  struc- 
ture •will  not  Interfere  ?rith  ntovlFatlon,   It  is  strictly 
per;  isaire,  nnd  not  an  authoriaataon  by  para, -ount  au- 
thority to  build  the  structure. * 

l^any  other  sisiilnr  eases  #lght  be  cited. 

The  perait  from  the  Jecretary  of  iar  to  build  the 
bridge  rms  dated  190B,  and  the  caisson  in  queetior.  '^ae  con- 
structed under  tJittt  vsn&it,      Subsequently  negotiations  were 
had  lookini;  to  an  Inortase  of  th©  «ldth  of  the  streaiB  nt   this 
point,  i^nd.   at  the  requ«^st  of  plaintiffs  this  pefxsit  had  been 
withdrawn  some  time  before  the  accident,  althou^.b  a  new  permit 

had  been  issued  on  August  21,  1911,  a  few  days  prior  to  the 
aooi  ient,  Ihore  ia  oonjsiderable  ciiacussion  fis  to  the  effect 
cf  the  new  perwit  on  the  obstruotlon  in  the  stream  caused  by 
the  caisson  constructed  unsler  the  old  perr.it,  but  wo  do  not 
understand  that  it  is  seriously  disputed  that  the  foundation* 
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•f  th«  n««  lirid/;^^  voovpy  th»  m»m9  vi^ao*  at  th*  idsniioal 
point  occupied  by  this   G.-iisnon.     HowttVifr  thih  BUiy  b«.    In 
Tl«w  of  thfl   eonelitnion  ««  hove  ro»«li«d  ««  do  not  think  thio 
1«  »  n>fttt.*r  of    impnrtfinv* 

Is  t):i#  Inek  of  a  o^mlt  i~or  tH«  bridfco  anU  cainoon 
fi^ifi  tbo    rjlty  «^f   Chl««flro   «  A^ttoMut  to   thia    t»uit7     'flmt   40- 
?«n<ti)  UTtmt  ^t^orh^r  thlo  i  gk  vthu  o  uuittivoly    ;on»<t»ottt(l  with 
the  ft/'/^ldfrnt  •     Thnt   thin  toot  i«  «  pro9«ir  obo  haa  boon  ds^^oidod 
in  Tnnny  C'^i»08;      tho  nont  rocAnt  of  vhieh  wo  Imow  i»  by  thlo 
o««rt.  "HCd^aTrda  ▼.  yr«at«'fVI«lij;.f  £!«•.  Ko.  22308,    opinion  filed 
J)oc*r?l>or  la,    1916. 

In  Bt-'^.yr  ?^r«<i»«i*y  t.   Hauek»   22a  111.   348,   a  boy  wta 
kill«d  tm  the  otroH;     it  wpb  oi,H.i»«)d  thi&t  ho  wao  violating 
R  city  ordiJnonffo  at  tho  tino,    »Bd  th«   r.nurt  aaid:      "i^von  if 
tho  dooe^KO^  hf^d  be<»n  «mrof';od  in  tho  ▼lolatlon  of  an  ordinanoo 
to  hop  »  rookery  on   th^t  ground  it  a»«8t  aupoar  th&t  aueh 
v^loltntlnn   of  tho  nrdlnnnco  w»»»  the  i»T9ximut^t  and  officiont 
CRuoe  of  th#  injury •**     .'^non^s^  oth«?r  onaoa  aitnoitfiein^  thio  rult 
ftre  £<Wi|»«X^jfni»  £o,  ▼.  l^f'ona,   112  111.  398;     ^awr.^oe  t. 
Yillaj^a.    Ifit   111.    kpp,   5110;      Croo^aon  t.   Chicmto  ^  Joilot 
glee  trio     y.  Co..   l!sa  111.    vjp.  42;     }MMS^  ▼•  £filLfi«l&«  ii2l«» 
1<9  111.   A|in,   410;     £»utt«5\  T.  .I«ttw«l0fa,    29   ^lo.  21;     Minorloy 
■*•   ^^i^  £*!3?!X  SSL**    <>  N.   Y.   Uuop.   104. 

I»  51»«t  ▼•J*.«S5k«tji   IS  3.  B.  874   (117  vaaglioh  Roport* 
467.),   tho  eoort,    in  eontfidoirinj!!  fiCto  ooRoaftiHt  «n»logou8  to 
thono  in  th<%  oac.o  At  h«ir,    aaid  th«tt  a  ploa  wom  bad  • 

*fov>  not  allOj«;intir  th.'^t  th<»r«  wno  a  nooooalty  for  tho 

dof  «ndant   x,o  ri<jivlr>^^*d   tii«   ttui,^   i>'i^j;   \,h&1  ^^.r*.   ol'   i.h«» 
rivor  whtitro  tho  nuiosmoo  mu^,   nor  eron  thnt  thio  part 
of    bho  rivur  «a»  hi^   '^ijii^t    c^uratt  an>l  Uwt   it   w  u  ia 
hav'^  boim  incoovoniont  on<i  diffleult  to  have  t&ken  »ny 
other  courao  by  wnimi.  tho  nui^^bnoo  uinht  h<*Vv<i  b«on 
ayoiclod.     •     «     *     ^«  clerirly  think  that  ho   (tho 
oaTigRtor)    ca/soot  Justify  doing  >m/  daaa^o  to  the 
proTiorty  of  tho  poraon  who  hao  ii^»r')porly  plaeod  tho 
nttloaaoo  in   the  highway,    if,   avoiding   it,   ho  might  hoTo 
paaood  on  with  roaoouablo  eonTonlonoo*" 
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This  rul*  18  so  w«Il  establlohed  «•  to  require  no 
further  oi tat lone. 

9«  «re  of  the  opinion  that  the  laek  of  a  permit 
t9X   the  eonstruotion  of  thie  oaieson  was  not  the  proximate  ^ 
•Bd  efficient  oause  of  th«  accident.  This  oaieson  waa 
stationery,  and  h£»d  been  a  conspicuous  object  in  the  ohan- 
aaX  for  two  years;  the  offioers  on  the  Underwood  had  known 
ot   its  presence  and  of  the  necessity  of  using  ths  north  draw 
during  this  tise.  The  accident  happened  In  broad  daylight 
and,  &B   we  haTe  above  stated,  the  caisson  stuck  at  least 
four  feet  abore  the  water,  t^nA   was  a  large  object  readily 
•sen.  All  the  witnesses  ocnc«rned  in  the  occurrence  a^rea 
as  to  kno'ivledge  on  their  part  of  the  necessity  of  going 
through  the  nojrth  draw.  Under  th«  oi rout!:. stances  the  sane 
accident  would  have  happened  whether  a  pex^it  fron  the  city 
authorities  had  been  issued  or  not;  in  other  words,  the  ex* 
Istence  or  non*exi0t«noe  of  a  permit  had  no  causal  connec- 
tion whatever  with  the  oocurrence. 

In  t^is  view  of  the  matter,  the  ruling  of  the  trial 
oourt  excluding  certain  ordinances  of  the  city  was  not  error. 
We  have  reached  our  conclusion  upon  the  assu:aption  that  no 
such  structure  as  was  conie^plated  at  this  point  could  be 
erected  without  authority  frora  th«  oity. 

We  hold  that  the  sole  cause  of  the  accident  was  th« 
negligent  aanagenent  of  thn   steaner,  unaffected  either  by  the 
conduct  of  the  oaptain  of  the  tug  or  those  in  ohari^e  of  the 
Stewart  avenue  bridge. 

We  are  of  the  opinion  that  the  daoages  were  not  ax- 
cessive.  The  plaintiffs  were  entitled  to  recover  the  cost  of 
the  repairs  to  the  caisson*  ?he  physical  injury  was  not  in 
dispute,  and  plaintiffs  introduced  evidenca  tending  to  show 
that  the  cost  of  repairing  was  siofflething  over  $14,C0C.  The 
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▼erdlct  of  the  Jury  vma  considerably  lao»  th«n  thi8»  and  the 
defendant  ha«  no  Juot  cause  for  ooaplalut* 

"39   find  no  error  in  the  giving  or  refusing  of  in- 
•truQtions,  or  upon  the  adxiisaitility  of  evidence. 

Upon  the  record  and  under  the  law  the  plaintiffs 
were  entitled  to  reoover,  and  the  judgment  io  affirmed. 
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CooplstinwDt  fllttd  Ita  l>ill  of  intorpXoadftr  caieKintf 
tluit  H<?nry  Ji.  i*ro»Jiep  and  Ji.   :'mtson  wyooi-%    th«  li.tjiptiieta  h^^roln, 
w«rc  rival  olaimr-iJita  for  certain  en&,r©3  of  atoak  of  th« 
eoaiplnlnAiil   ofli&pwiy*      4ltar  r«ferime<i  to  a  awittt^sr  in  oijustnoery 
and  noarijtJi  'a«3fojp«  th«  o-»-.)!rt,   It  wwb  keld  tlawt  tht#  (s^ocY  b»- 
ittiged  to  •jTimnt  ouii  the  bill  watui  di«uKitt««d  f  oif  tm»t  of  >sqtiit,y 
and  ju-lgi&«mt  >«"»  ^^nttuMNl  :for  (joetQ  anutmtini<i  to  i';S7li,73l  titfiiaittat 
tlui  cofi^laiiiant  In  fiiiror  of  th^  an  fen 'Hint,  H.  '-^attttm  Cro»».     Tli« 
proprlaty  of   'tiTis  d'^rcroo  is  ^uoetioned  by  thi«  AppavX* 

/v»  a  gvn^ral  ru3uB  ihe  costs  of  aiX  »uco«mnfiU,  pnrtiM 
ididuld  evcmtu&JLXy  ^e  t;>^od  a^inat  iiw  p«rr3on  v^o  ss^^n^  tr.«r 
fAlisc  olai^^  imd  tnu»  «a4«  »  li'ili    T  intsrpletider  itt* oesnary* 

,il,fl^^,'^i>^^Qp  '  •  9r\Rf{''yMl^  MU^^^l,  iMi£^  ^^  ^a^*  '"^i'p*  ^^^-^j 

affirmed  Iti  2^9  111*  ^i><»«     How«T#r,   quotinji;  frcm  t.yc«,   vol. 
23,   •>»!£•     4.    **  h'^re  i%  «pi>«&ra  thiit  tii«  Cfiw^lalnRRt   ■  «t«d 
o«Ilu&iT«Xy  or  in  %'^.u  faith,   Xh^  coate  of  ta(«t  auccct^sful  ol»inant 
awy  be  t>:i^«d  r4j;aln>  I  him  in  laotU  tjrt«  trinl  and  i^pp«Ixat«   cmrta** 

^«  "^^  /a,ij,a,»cx  itf*  iiyt*  ^•»  ^-^  4«i*m«  7* 

7*  ar<ji  «»f  the  opiuiim  thut  tho  ehuaoelXor  jp70T?«rly 
h«X4  thdt  t*')is  eoKi)  o.i!a«  within  tinis  a«3«>nd  ruX9  and  tbat  the 
bill  mua  not  tirtmght  in  goo<!  faith*  • 
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It  «»|>p«»r«  that  Xh'f  owni^inunt  t^emr^fmy,  by  F«ttry 
B.  i^vomamr,  wibo  »»•  i.\»  pr^^ttimt  '■■'T^'u  »^«»t,  w%S«  liA  t.i|jr«#» 
seet  wltn  uroao  tluit  if  Crmen  «ou3d  ]f>«rfi9xw  «4»rt«ln  a^rTla«a 

Qftridiin  Mhare»»  of  ai;o«>ki      tb*»t   «i»«jh  senrices    irer?^  rfturtcrrd  Ifey 
CvoiiB,    find  nh.Hf  ftt)  i»v»i«>"*!tii(  9f  «to«5k,   whiflh  li»  Uhfj  preprrty  tn 
eontroTwrajr,   w«r«  ,t»«»u««Ji  hj  the  cpiffseMay  t«  Crfiofi,  frfitt  end 
eXfliAr  »f  »li   «?-l%lwfi,   »■»  3^»rt  pmjrssnt  far  his  ftwrrlfses.     It 
Is  l?iP»o«8lbl.e  to  c»n««»i"?«  thmt  .Vyosis'Mr,   th«  ^r«K4rtmt»  had 
mmy  rightf^il   nlalw;  t«  thi«!  «tnck»     ^JAtwv?^?  r-ontrttvivrsy  thar« 
V»»  l«y  ^9lly  b«tve(MT  th»  ccs«j>i«i»ij»iit  c<Jiis|)«a»y  nit'-l  Crs»ti, 

■*>illffi  It  i«»  trii«  th'^t  tu.  tY»?  first  't-"^er«e  it  ia  ?«» 
clt»«l  thnt  tl**  l»ll.\  «f  in tv •?*!:» l«»n,a[er  ir^sa  TsT«*T'«»riy  fll"^'?»  3r«t 
In  thitt  ««mM»  4*!CT'««  the  crMnsidtratlflB.  «f  «lH  Ti^sititTis  9f  o«9t« 
>etv««»  all  ifatt  -!«»m«»,   !wni  nil  ©th?y  ^♦*-»tt«»  ■'m'S  tilr9«ti(3iRa, 

m  /*f  tk«  »ji.«te3r»a  rti^art.     Kioti'sws  f»f  tlie  ht^natUut.  l»ftfiar-?  tli« 
■a«t«r  ^«»r«»  3:lv«n  t«  tha  <?«3aBpl».lr.«rjt .  r*i.9  rili^fl  •"fe^ 'nc'i:  tf?ti.s 
th«-»t«,    aaiif  tii><f«'1t.»«iit1.:r  tonrj^lwin-^nt  .•j.?»'^.-«r:»'?«?<S,  feufoTC  tls« 
ijh!»r«<»«li«'«',   "^fsn  %h#  emtr**  ir-M  rffrtcsh*?*!  ■*'or  trial  rm  t.h.':   ri%(iuXi'*r 
chf\n^<»Ty  trl«Jl   e»»ifl«dl«,*,   ertrt  Timrtii^tprtnu  Isy  ni';tln«»  «ni;l 
i>th«rn*l(i«  . 

'.?#  >!f>lA  th^t  th.p  l»i:!.l.  Tr.---(5  ri^T-htlrr  ffiirsBlBRwdl  for  iswii 
9f  itmi^ty,    ."mA   th«r*  w;'*r!  r.«  •'fenf»s  »f  jridlcl;;!  rtl??orntlOTi    ifi 

antu 


«M)ir  -iiiaf^   anoTJ  Ajiv  $mm 

bad  .i.".h*r»»"r*'  «*•»>    ,ti»«i»«»rfV.  f«ufi  •Ti««ii»9  a#  •£rfi««»<rifi  •! 
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tUIt  CHICAaC,    BOCK   JUiLAKB  AKD 
JPAfiXFIC  HAILWAY  CO^AKY. 

ilftintiff  lit  Error. 


COOK  COUKtY. 


05I.A.  293 


BELIVIIHKD  TBI  OilHICH  GF  TOE  COURt. 


J^Iftiniiff  brought  suit  to  r«eov«r  for  th«  d4Mth 
•i*  J«iui  A«  Ba«tl«t   o«uii«d»  «k»  iilXe||;«d.   by  th«  d«f«ndaat. 
Upon  trial  «he  had  Jadf^ment  for  #6,0(0  walch  tho  dof»ndwnt 
••«k»  to  hei;v«  reTcrted, 

T1l«  ffult  i»  an  aetion  at  common  law.     The  doo* 
laratloB  alleges  th&t  th«  dofendant  i»  a  oomson  oarrior; 
that  it  had  a  oartaln  t«am  traok  on  ^Hxioh  it  plaood  cars 
whooe  oontonts  would  be  doliverod  to  consign««a;   that  it 
waa  th«  eustton  and  duty  of  dafondant  to  notify  Muoh  con* 
aigntoa,  or  their  agent*  or  aervanta,  before  it  shoved  euoh 
oara;    that  daeeaaed  was  the  servant  of  a  certain  oonsiiuiea 
of  a  oiur  of  eg£;s,   whioh  defendant  had  pli^oed  upon  the  teoiB 
traok;    that  the  deoaased*   in  disoharge  of  his  duties  to  the 
oonslgnee*   yma  around  and  @>bout  th«  oar  for  the  purpose  of 
inepeoting  the  egga;    that  beeauae  of  the  sudden  ttovement  of 
the  osdr  without  warning,  deoeased  was  injured  and  died.     De» 
fendant  filed  a  plea  of  general  i»tiue  and  special  pleas 
eetting  up  a  defense  under  t^ie  Compensation  A«t. 

Defendant  urges  in  this  court  that  it  appears 
that  the  occupation  of  the  defendant  and  of  the  deoeased^a 
•Btployer  ooa*  within  those  oociq^ations  specified  in  seotioa 
5  of  the  Workmen* s  Compensation  Aet;   that  therefore  defend* 


?Mtt  •  t,ih 


aioY-c:  nX  iumka»\mL 
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f^  n  o     f"    "^  ^  (\  Q 

O     U     W»: 


-3*i)  ftilT     .wp{  noK.u.ia  $M  aalton  au  %t  iiiu9  9df 

lo  omoqiVAiq  9dt  vol  xm»  •df  suQ^a  btm  bmttrtm  mmr   ,ooiq|l«a«» 

1«  tnmsmvom  imhbutt  msUt  lo  ooKSoetf  trntU   itita^  mMt  :^iiwkti%Mi 

'•itb  bnn  Jbot«tAl  ojpf  t»>»«JNiooli  ticUmjur  i/ituiiX^  mo  mai 

Imtooqt  ba0  oumuk  Xotoaob  lo  ooXcf  m  bi  ^'"    "        .    " 

. '  >'    iioj[l4ioitoq«o9  oiit  voiisii  on^iolo^  ji  iv  :^i^i9« 

"^^  '  '   aixii   oi  «0]|«i«  #aoi>ao%»(( 

«'b«««*tt»i>  Diw    <c  iiii-^  »tu^wm\ob  odltf  lo  ool#«quooo  miU  indt 

ooliofo  al  Milloo<:M  oaoiiA^ooo  oooi^  iiiiUlo  oaoo  vofO^VHO 

'tf»\mb  o«xolotod#  »mA$   ;*04  «ol#Aiijw«BaO  «*aoonf9oV  mO  lo  I 


«Mt*»  aotlon  In  iiirr«<it  of  Judf^ont  ahould  hav*  b««n  »utt«iii«dt 
a«  the  dAclaratloii  f«il«  to   atAt«  r  onuve  of  Aotlon  undor 
Uio  Compensation  Aot«     wo  do  not  tt^mm  with  %hitt  oonton- 
tlon;   th«  doolart&tlon  autJcoo  no  x^t^^mno*  to  tho  Compcmsa- 
tion  Aot»  and  plaintiff  i«  not  «o«king  to  roooTor  exoopt 
in  tho  ooanon  l&w  notion  of  tort. 

Dofendeuit  aaaorto  tho  oporation  of  oootlon  29 
of  tho  Worki»«n*o  Componiwtion  Aot  of  X9X5,   whlob  proTidoo 
that  "tiAioro  an  Injury  or  daathi  for  larhioh  ooapmiaatlon  la 
pnyablo  by  th«  omployor  under  thlo  aot  is  not  proximatoly 
oauoad  by  tno  nogXlisonoo  of  tha  ^m^lctyer,*'  but  !»  onuaod 
by  a  tiilrd  p«rson«   oroating  liability  therofop  if  tho  third 
poraon  la  bound  by  tho  Goi«>p«»a»«tion  Act,   "tho  Pi«r)st  of  th« 
amployo  or  porsonal  ropraaontatlT-^  to  rooovor  a^:ainot  ouch 
othor  poraon  shall  bo  »ubrof<'iht«d  to  his  cBsployer,"     Wo  aro 
of  tho  ©pinion  t>iat  under  the  eridenoe  the  eraployer  of  the 
daoeaoed  ^*ao  not  under  the  Conspeneation  Aot;  h«no«  this 
oeotlon  i»  not  apip'lloable.       t>ea«a9ed*e  ert^plojer  #ae  Marah 
L.  Brown  &  Coit&j<any,   a  oorporatlon,  doing  a  brokera^re  bust- 
note  in  butter  and  egge;   It  had  off lee  rooms  on  the  second 
floor  of  a  building  on  south  '#ater  street,   employing  four 
or  five  JXL^n;   it  harjdled  eggs  in  carloads,  and  all  eggs  re« 
ecived  by  it  were  subjeet  to  inspeotion.     ifhen  a  oarload  of 
eggs  vas  planed  by  a  railroad  upon  a  teaai track,   this  oozq- 
;i^ftny*s  employes  would  exa^tiine  the  eggs  and  r«>port  th«tir 
oonditlon,     The  eg^a  were  usually  sold  to  out  of  town  ous* 
tociera,  and  after  inspect  ion  they  ^ere  either  rebllled  to 
out  of  town  oustoaers  or  switched  to  a  cold  storage  ware- 
hooae,  or  unloaded  and  ha;led  froie  the  teamtraok  to  suoh 
warehouse,  -^ere  they  were  stored  for  purohastrs.     Heitlier 
the  Brown  Ceapany  nor  deoeased  had  anything  to   do  with  the 
imloading  or  hauling  of  any  eicgs  at  any  tiae;   this  was  dona 


•>iif»^(f4»  kjjfd  Allv  Mnrsa  #Mi  ot  •£     «4»A  iNil#iitiei»q«i3  Ml 

tti  «eJ(iii«iMH  .-^'j  iUi^.u  .  tat  tiSM0b  T«  MUit/U  rui  vtMiHr*  tmtiS 
"><»i4np»  K  -  ...£ .  9xii  la  99tm9tl9»H  milt  x^-  bMMM 

•T«  at     ".n«T«X«»i  cAif  •#  *«#iQi««ilO«  vtf  ifM*  nos^^qf  *r*i(#o 

ftfittM*  •HI  «•  •*»#«  •ol%tu  hati  Si   i%w  ^t»  %»iitttl  9k  «••« 

-•1  a«^«  XXa  ba»  t«A«oXT«o  ni  •»!#  AftOint  ««  •vil  t» 

1^    64»«X%M   A    iMlCi       ««OXf««^«ai    O^    9Mt^«    «1  ^   b«Ti99 

cCstft  OJ  :Co«v^.Mi»«#  ^d$  min:  knluMii  bam  b«M«£mr  t9  «••««< 

9iiS  i^tf  o6  0^  laiJllxtui  b*d  h99t99t--        *  xm^mQ  MrmKT  9dt 
9n9b  •«»  M^f"^   t  r-is  is  taas  tn«  ic^  ^oiUMif  «•  laiAs^itflM- 


"by  oth«ra.     He  aotlen  )i»d  eTer  been  taken  by  the  Broim  Com- 
l>«Q)r  to«r»rd»  accept^in^:^  oi'  rtjeotise  th«  CoKpcnnefttloa  Act. 

The  kind*  of  «t»9Xoytire  vTi.ieh  under  the  tex^M  of 
the  Aet  «h«ll  be  oonoluslTely  presusi^d  to  Joatc  elected  to 
be  under  it  Are  enumerated  in  aecticn  3«     ^e  &re  of  tiie 
opinion  that  Brown  &  Qixaptmy  did  net  coaie  within  »,ny  of 
theee.       The  only  ooou|>ntion  wlilob  It  ems,  poeeibly  be 
el&lxBed  affected  Brown  4  Cosspnny  is  described  ae  "onrrla^* 
by  land  and  rrnter  and  loading  or  unloading  in  oanneetion 
therewith. **     ^*  do  not  see  how  this  eoald  poeeibly  apply 
to  Browi  4  Co:ap«myj   thfty  eertainly  -uerc  not  engaged  a* 
carritre*   and  the  proylalon  in  question  le  not  in  the  »!• 
ternstlve  but   !•  aeecrlbed  as  "QarTiage  *  ♦  and  loading  or 
unloading  in  connection  therewith,*       l!ir«8i  If  we  »]riould 
separate  these  ocoupationa,   it  o^innat  be  »ald  that  Brown  & 
CoBq>«ny  wee  engaged  in  the  4>u»in*tt»  of  "loading  or  vmlead* 
Ing  in  oonneotion"  vlth  oarrla^^e  by  l»JBd  or  mi,tvr*      ih«t» 
erer  loridlng  or  unlo»dln£  ime  done  In  their  bueineac  ««.• 
perfqraed  by  a  tewaing  or  tronafsr  eorapuey  and  not  by  de» 
eeaaed*a  «Qipleyera.     Ite  icaln  busineta  «aa  timt  cf  oo£iusl>- 
eion  brokerage,   and  we  do  net  »ee  ho^»  It  can  reaacnably  be 
aaid  that  any  teaKlng  wlxioi:.  it  hired  to  be  done  for  It 
coitXd  be  ita  "eooupatlon,   enterpriee  ar  bueineea"  within 
the  meaning  of  th^se  word*  aa  u^ad  in  the  etatute. 

This  is  the  only  point  which  we  are  called 
upon  to  dcoiae.     The  aotion  in  arre»t  waa  properly  denied, 
•The  Conpenoatien  Ao%  in  not  inTolved,     For  the  reaeontt  above 
indicated  th»!   judgaent  ia  affimed. 


*i*jlau  :;«  ^IIm^sX  baa  1^  '  htmi  Xf 
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VILLI A»  jr.  jjiuaon,  max  l,  ^^ojlff 
trading  tm  ^mg^liiiM  «!«Q»on  k.  Co., 
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OhVnA  K£LdOH. 


count*  COOK  comrpt. 
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pm.iy/mm  tm  camion  of  tui  couat, 

tlaintlfft  1>roui^t  uttit  to  r»ooYfir  for  n  balnnot 
olaiAOd  to  b«  du«  fxoai  dofondant,   inoludlng  %h«  omik  of  $300 
for  eOB»io»ioB»  «»  brolc«ro  for  negotiating  a  ecile  of  reaX 
••tatoi       Dofondant  d<ni«d  tbilt  otoXigation  for  brokers* 
eoiasiiiioiona,   and  filod  a  pXoa  of  8ot*off«     Upon  trial  by  a 
Jury  Jud^oat  on  dofendant's  a«t-off  was  ontored  In  hor  fa- 
vor for  4X34i.a9  from  mikoh  plamtlffo  appeal, 

t^«r«  i«  no  dioputo  as  to  t]b«  aoounto  due  to 
tho  dofendant;   thoy  ar«  inaludod  in  plaintiff**    stateaont 
of  olais)  as  orodita  to  which  oho  is  ontitlod.     Tkie  oontro* 
Torsy  eenters  around  %h9  aliogod  liability  for  oow»loaions, 

Wo  ar«  of  th«  opinion  that  undor  tho  ovidoneo 
tho  jury  oouXd  proporly  find  that  at  one  tiae  dofendant  iiad 
eivwi  plaintiffs  tho  oxoXuttiTO  ag(^oy  for  the  premises  oimsd 
by  ber,  for  a  period  of  three  month*  frea  Febrxmry  X,   X9Xd, 
at  the  prioe  of  $iXo,000  **or  at  suoh  a  Xess  price  as  «e  may 
eonolud*  to  aooept";    that  pXaintiffs  suooeeded  in  procuring 
a  oustoiaer  with  an  offer  of  Idt^C  whioh  was  oubiaitted  to  tti« 
defendant*  but  that  pXaintiffs  were  oXearXy  informed  that 
this  would  not  be  aoo opted.     Xt  is  true  that  a  oontraot  for 
this  anount  was  drawn  up  (und  given  to   «;4!ke  husband  of  defend* 
ant,   who  said  that  he  wouXd  Xooic  it  over  after  he  sot  home. 
There  was  evidenoe  that  the  defendant  did  not  underetand 


\ 
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I««t  td  «i!KR  «  ret  «t*>(«-xtf  %$y  •«^X«tlv 

d  X<f   ^«i  «  o*;»»ii  to  4<»l<i  «  i>«Xll  ham  ,«n»itiii-tMa 

'■«•  flip   6/  ««    ' 
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•  tKI9tlY»   9tAi   tat 
hi^m^t  t%Xm»^%  btH  TOT  \»tT(»94i  ftv  UlniA  t      :t->vi:B 

.o.-osi  #«)t  mA  yt0f\M  tmru  ii  xosi  *a  imtit  hlmm  oilv  ,^imi 

ha»sm%mbtuj  ima  blL  toMbamtmh  •m  smtii  •dmMtv  »•»  viM^T 


«BtXI  the  oontraot  wan  ttxau;;ixi«d  at  h«r  ho«ie  tlumt  it  w&»  for 
th«  prlee  of  $8t20C*       aubiit»qu«ntly,  upcm  inquiry  as  to  lAgr 
d«f«ndftat  dia  aot  niga  thft  contract  of  «al«,  plsintiffo  vi«r« 
infoxtaed  timt  oho  would  not  iiign  a  contraot  for  this  prl««« 
that  It  should  have  boon  $8«d90»  and  that  no  eontraot   ^vould 
b«  signed  until  ths  dofondant  hud  oloaod  up  another  doal  upoa 
anothor  pi«oe  of  property.     Under  tho  oirouttstanoaa  v«  a«o  no 
roasoa  to  dlsagroo  with  th«  conoluslon   that  plaintiffs  did 
not  proouro  «  oustcasor  whioh  ths  dofondant  was  obligsd  to  ao- 
oopt*  and  that  under  the  teruis  of  ths  written  oontraot  she 
Has  not  obliged  to  aooopt  miy  oustoKsr  except  ut  the  first 
figure  of  110,000* 

It  «ra9  not  prejudioiii.1  ti»rror  to  tMjuait  testimony 
by  the  defoBdant  ao  to   this  other  deal;  At  was  not  parol  erl* 
A«»ee  tending  to  ohange  th«  written  oontraot;   It  simply  ap» 
peared  as  n  reason  given  by  the  defendant  why  she  '«rao  not 
willing  to  aooept  the  offer  of  #6,ii00  produced  by  the  plain- 
tiffs.    The  written  oontraot  ia  eji^lioit  that  the  defendant 
Slight  or  aii^t  not  rejeot  any  offer  of  less  than  ^10,(>o<j,    and 
it  was  not  error  to  permit  it  to  appear  why  a  less  sua  was 
rejected. 

There  was  sobmi  Informality  In  oonneotion  with  the 
lBrin£;lng  in  of  the  verdiot.     The  first  verdlot  returned  was 
•Tldently  not  in  aeoord  with  the  evidenee  and  the  4ury*s  oon* 
elualon;    there  seans  to  have  been  some  oonfasion  on  6.ocotmt 
•f  the  forcaa  of  verdiot  submitted  to   the  Jury.     Aftorwarda, 
under  clrouis stances  whio/A  it  1»  unneoessary  to  narrate,   the 
Jury  brought  in  the  pxopitx  form  of  verdiot.     Jkivr^  was  an 
atteiipt  made  by  affidavits  to   show  that  the  seoonA  fons  of 
verdiot  was  induoed  by  liuproper  oonduot  on  the  part  of  the 
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Attorneys  for  th«  defendant »  Wt  no  impropriety  hat  bota 

7htt  T«rdict  is  in  aooord  with  thtt  w«ight  ol'  ti  • 
•▼id«no««  and  no  roT«rsibI«  «rrror  occurred  upon  the  trial, 
t%«  Judg;B«nt  is  RfflrmAd. 
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jmx  QGEULfZ,  for  u»«  ef 
R.  J.  WhlUook, 

TBI  mmz  XMmRAscii  cd^H'mi 

09  BXV  YDBX.  «  oorporiitioxi. 


!].«.   FKOU  MUSIC IJ^AL  COURT 
OP  CillCAGO. 
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mLivmxm  the  oimion  of  tes  couht. 

Plaintiff,  In  a  suit  on  a  flr«  inaur&nc«  poliey 
i«»ued  by  the  defendant »  upon  tri&l  by  tHe  eourt  had  Judg- 
laent  for  #798.00 •  irhloh  the  defWDdant  seek*  to  have  reversed* 

3ehuXts»  the  nonlnal  plaintiff*  made  a  oontraot 
with  Stanley  Anuoscmskas*  a  oontraetor,  for  the  construe tion 
of  a  buildias  on   a  lot  oi>med  by  :i0xmlt»»  for  the  mm   of 
#3«200»  to   proteot  hi&eeif  agalnet  loas  by  fire  durinc  ooo* 
ttruetioa«  this  ooatractor  insured  the  building  in  his  ovn 
aai&e  for  one  year  with  the  Oiens  Falls  Insoranoe  Cotspany. 
tiohults  also  took  out  fire  insurauDce  on  the  buildings  with 
the  defendant  compaKy;  this  policy  v/as  in  Schults*  liame  and 
eovered  -rirtually  the  »a«e  period  as  was  covered  by  the  con- 
tractor's  policy,  "^Shen  nearl?/  oojsipleted,  and  prior  to  de- 
llTery  to  Schults,  the  building  vas  dansiged  by  fire.  The 
appraiser  for  the  Olens  Falls  insurance  Company  exarained  the 
building  and  appraised  the  damage  at  #796.50 •  The  contractor* 
agreeing  to  tliis«  was  paid  this  amount  by  the  Glens  Palls 
Ceeu^any,  At  the  same  time  Ochulta  assifpned  to  H.  J,  ^it* 
lockt  who  was  the  anient  of  the  Clone  Falls  Company,  any 
claim  he  ml^ht  have  against  the  defendant  OQts^ptmy   for  loss 
by  this  fire.  Thereupon  Uie  contractor  proceeded  to  ooitt<- 
plete  the  building,  and  repaired  the  daoage  occasioned  by 
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th«  flr«,  ue^ing  therefor  nearly  all  th«  money   r«o«lY«d  froa 

th«  Olens  Falla  Coapany.  Aftttnmrda»  wh<»R  th«  building 

was  oompl«ted»  It  «aa  turned  over  to  S«hults  and  a«e«pt«A 

by  him,  mid   tho  full  aoiouat  of  th«  oontract  prioo,  $3,200, 

was  paid  to  th«  oontraotor*  Thoro  la  abundant  oridonoa 

tliat  at  t^ia  tiaa  Soiiulta,  both  verbal  ly  and  by  AffiaaTlt, 

•xpreaaed  :.ima«lf  a«  aatiafled  with  tha  buildlni^  and  vith 

tha  repair  of  tho  portiona  daiaagad  by  firo,  that  h«  had 

auff  erad  no  loaa  throujijh  the  fire  and  uada  no  claim  agaiaat 

the  def«mciant  on  ftooount  of  hla  policy  for  »ny   loaa* 

By  the  texi&a  of  Ita  polioy  the  defendant  oon* 

tracted  to  oo;^pen»ate  ^ohulta  for  any  *l08»  or  dausage  by 

fire***  Xa  he  entitled  to  oowpeneation  \ida,en  he  haa  auf- 

fi^red  no  loaa  or  dasiage?  We  are  of  the  opinion  that  he 

la  net.  The  oontraot  of  inauranoe  againat  Xoaa  by  fire  ia 

a  eontraot  of  inder^nlty;  it  ia  to  make  good  for  loaa,  to 

oompenaate  for  dnMmes.  Thla  rule  haa  been  stated  with 

great  frequency  in  the  text  booka  and  in  the  opinions. 

In  13  Affi.  &  2bs*  looy  of  Lav,  2nd  Ed.,  page  icO,  it  ist 

aaidt 

"Unlike  the  contract  of  life  inauranoe,  but 
like  tiiat  of  aurintj,    Ui^  contrnot  of  fli-e  in«surariOe  ia 
a  eontraet  of  indeuinlty;   and  tjuia  well  eatabllalxed  fact 
i«  the  source  of  eeveral   l&portant  dcctriaea  in  the  law 
of  fire  inauranoe. " 

Our  aupreue  court,   in  i/eopli^  ▼.  Bojjg,,  174  ill. 

SIO,   quoted  with  approTal   the  follo^ioig: 

the 
"Inauranoe  ia  a  oontraot  by  ^^lioh/one  pa.rty,   ia 
oonaideratioc  of  &  price  paid  tc  hiis  adequftTe  tc   the  ridk, 
beeottea  aurety  to  the  other  that  he  ohall  not  auffer  loaa, 
prejudice  or  diwarjge  by  the  happening  of  the  peril©   apeoi- 
fled,   to  certain  thinga  tihioh  m&y  be  ejciioaed  to  thesn.* 
l.uoine  ▼.  Crawford ,   Z  Boa.  ^  lul,   3<  0, 

^Insurance,   in  ita  xaoat  general   sense,   ia  a 
contract  wdiereby  one  party  a^reea  to  indemnify  another 
in  oaae  he   shall    auffer  loae   in   resfi^oi  of  a  specified 
aubject  by  a  speoified  peril."       11  Aa,  k  Sag.  Jilncy.  Law, 

280, 


fttlT^-*?*  ban  sllMilAb  u4  ftmv  b%ina$  tirr  ti   ^b9.f9tfpaf)9  •«» 
dilv  fcaw  yill»Xltitf  tr{9  .-111*   b»il»l4att   wi  ti*«alr.  tevt^t^pw 
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.A  •^OA  XXmU  »ii  ijuijr  taft^o  sdl  •#  ^ttiuf*  — <— 1 

».o  •  .«   nj.^  u«v(  ttitir  )o  yslti»<i»if  •dJ  x^  m^^mtmb  t;«  s^m  •»'>^'< 
*^mBsii  9i  bvMKiva  •<r  lex*  iloii*r  asfl^M^  <iiAJs«fi  o 

.'tXX   ,UA  A  .••$  a  Jt^ip^    •-•     .V   >. 


"Tnsur&no*  i»  «  ai;)iitr«ot  wh«r«by  oo«,   for  «  eon* 
•iderfttioei,  undertai;*^*  to   otejpenaate  &notj*«r  if  uc  »i)ia.lX 
»uff«r  Xoaai.     3ueh,   In  it*  i&o»%  gei3«ral   ters&a,   1«  tJi^ie 
definition  of  ^ix^  eontVB,ot  \xtiiah.  is  tc  o«a»tir,ut©  tlw 
•ubJeQt  of  tiie  following!;  ohapt«r».      It  i»  aubatttntially 
tiie  defirdtion  giv«n  long  at;©  by  Hoocus,   and  i©  reccjtf*- 
iB«ii<i«d  allk«  by  Its  brevity  and  its  eompr«hent»iirttnos8,   « 
vitalities  upon  which  subsequent  writers  have  ucarcely 
kssn  iibl«  to  iiaprovs,  «   •  4.  «      jt  had  its  ori^:in  in  tiio 
B««essitieje  of  ccixadroe,      11  has  k^pt  p&ce  witii  its 
progross.   sscpendsd  to  t&9«tt,  its  arising  wants  cmd  to  cov* 
ev  its  cvsr  widening  fields,  nnd,  limier  tiie  guidanoe  of 
ths  jipirit  of  modern  @»t«rpris«  tet^iporsd  by  «  prud«at 
forecast,   it  has.   frees.  tiKic   to  tijae,   vviuii  issfonderful 
facility  ad«pt«d  ita«lf   to   the  new  iwterests  of  im  ad» 
var^cing  cxTilisatiun,      It  is  applioable;  to  (svery  fara 
of  possible  loss,     ^'tier^Yer  danger  ia  apprehended  or 
proteetion  required  it  uclas  cut  itu  foai.erj.ng  hand  und 
prmsises  indemnity,"     kay  on  Insuranoe,    sees,   l<-«!. 

"A  ooatxraat  whereby,  for  a  satipuia&od  con»idera> 
tion,  one  party  undertnnkes  to  indetvinify  tho  otli»T  K^:.:ain0t 
eertain  risks,"     1  iMllips  on  insurance,   sec,   X* 

"The  act  of  insuring  &i;aiisst  loss  or  dai^^iice  by  » 
oontin(i«nt  eftmt;   r  contract  '4»Jiereby  one  party  undertakes 
to  indemnify  or  guarantee  the  other  agfdnat  loos  by  cer- 
tain arecified  riaka,*     Jebtst«r*s  rdotiomtry,   "ijieuranoe.* 

In  accord  ^ith  these  stat^enta  are  qarx^e|  v, 

i-M^M*  1^6  ill*  42»;  Ma|iM&  IMlJL  iM«  ^*  ^»  iiSHifiH*  1®1 
111.  57 5 »  and  sany  other  oases* 

?o  aXlo*#  tkiX»  indigent  to  stand  is  to  give  plain- 
tiff  a  clear  profit  to  that  aaount}   for  |i9>,*^00  he  would  get 
not  only  im  e(|ulvalent  of  fiil.n  amount  in  the  value  of  the 
building,  but  also  |i?96,&0.     If   this  tshouXd  be  deducted  frott 
tiae  eontraot  price  of  ^^,'400^  the  plaintiff  would  get  a 
#9,isS0O  house  for  ^12,4Q1.&0,     The  inauranoe  policy  <ims  not 
Intended  as  a  policy  of  profit  to  the  insured;   this  is  con- 
trary tc  its  genius  and  purpose. 

Jlny  euic^i^estion  mudv  in  argument   thut  the  aeeunt 
paid  the  eontraotor  by  the  Glens  Falls  Cooipany  xma  not  suf- 
ficient to  litake  good  the  dama^a  is  not  convincing  in  view  of 
th«  record, 

Plaintiff,  having  suffered  no  Xoes  or  daiaai^e,  is 
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not  entitled  to  r»oor«»  on  the  policy  i»»uttd  lay  th©  de- 
fendant; hunee  the  judpaent  io  rerereed  end  judfeyotnt  of 
ail  cariftt  will  be  entered  in  thle  court. 


/    V.4    t>n 

vwsjBom^  OCA  est 
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Appellimt, 
mtCAQO  RAlh^Alh  COlitXHY, 


MJ:uVi.   m^OU  ClJ^CUXt  C00S7, 
"}  COOK  COUKTY. 
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xaeixviREi)  THE  oifivion  or  ism  couet. 

Plaintiff*  la  a  suit  to  rttoover  daa«Mg««  for 
injuries  saotalned  in  a  oollision  b^twoftn  &n  mxtimohilti 
in  viiioii  h«  wftft  riding  and  on«  of  dofondaist^o  iitro«t  cars* 
And  a  verdict  and  Judfpaent  for  $2K/C.     Ho  lutv  appoalod,   al« 
l«e;inc;  t^o  inadaquaoy  of  tl%li»  aiekount, 

Wt  ar«  of  tl3«  opinio B  ti3At  %u9  pleadings  loefore 
vm  do  not  Justify  a  review  of  t);ie  rsoord.     Tine  abetraot 
fails  to  9U0V  that  the  bill  of   exoeptioss  oontalns  nay  no* 
tion  for  a  new  trial;   although  #«  are  not  rttftulred  to  do 
so«  we  havo  inspected  -^at  purports  to  be  thut  bill  of  ex* 
oopt ions,  and  no  motion  for  a  now  trial  appears  to  hare 
boon  B6«d««     3ono  twelve  exhibits  wers  introduood  by  the  de<* 
fandant;   the  abstraot  gives  no  information  whatever  as  to 
their  chnrncter;    they  are  sisply  described  as  "defendant's 
exhibit  l***  and  so  on  through  the  entire  number*     The  ab- 
stract gives  ««hat   is  desii^nated  «ftS  *an  abstract  of  testi* 
amay,*  but  how  this  testljo^ny  appears  in  the  reeordt   whether 
by  bill  of  exuoptions  or  not*   ia  not  stated,     the  abstraot 
gives  only  one  inatruotioa  of  ten  given  »t  the  requ^^st  of 
plaintiff •   and  tue  only  reference  to   defendant's  instruetioM 
are  tii&  words»   "twenty* three  instructions  given  on  behalf  of 
the  defendant  pertaining  to  tiie  question  of  liability." 
The  abstraot  fails  to  ahow  any  osrtificate  by  the  trial 
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judge  that  the  purported  bill  of  exceptions  wati  o«rtif  i«d 
id  )>y  the  judge;   it  appuxently  was  oertlfied  by  the  ol«rlc 
of  the  court,  ^^o   ie  vithout  autiiority  te  do  tlile;  thle  oaa 
Ifte  done  only  hy   the  trial  judge, 

"Xt  is  the  duty  of  parties  bringing  eaeea  here 
for  review  to  prepare  and  file  eoaplete  ahetraote  of  the 
z«cord  in  aooordanco  with  the  rulee,  and  euoh  abatracta  a« 
w«  can  ealey  rely  upon,"  Oibley  v.  City  pf  Mattocp.  167 
111.  16.   "Appellant  ie  in  no  joeitlon  to  raise  tuie  (^uee- 
tion,  Copiee  of  Uxeee  e3ihlblts  were  not  jsade  a  part  of 
appellant* e  abstraot.   Our  rulea  require  thaA  an  abatraot 
*«aat  be  euffloient  to  fully  preaent  every  error  and  ex- 
ception relied  upon,**  r^ehfuae  ▼.  Hil,l ,  243  111.  14G, 
"the  court  does  not  seareh  the  reoord  to  ascertain  the 
ieeuea  but  aeta  entirely  upon  the  abetraot,*  Vlllaise 
V,  Winklestan.  270  111.  149.   "The  abatrae^  of  the  reoord 
ia  the   pleading  of  the  party  seeking  to  have  euoh  record 
reviewed  upon  appeal  or  by  writ  of  error,*  ir-copie  v,  ihu:^,. 
let   111,  App,  657 J  ae®,  aleo.  City  v.  UoiicreTn,   J^o,  22420, 
opinion  of  thle  court,  filed  Koveiaber  27,  1916, 

"St   also  find  that  plaintiff  has  asaigned  ae 
error,  in  eeveral  aeeign&enta  of  error,  the  refusal  of  the 
trial  court  to  inetruet  the  jury  to  find  the  defendant  not 
guilty.  ?e  aaauue  theae  aeeignfiente  of  error  were  inad* 
vertently  included  in  plaintiff* a  aaeignfflonta,   it  haa  been 
iMXd  that  aeeignmenta  of  error  are  in  the  nature  of  a  decla- 
ration; and  plaintiff  ia  asserting  in  thiv  oourt  that  the 
trial  court  should  have  inetruo&ed  the  jury  to  Idm  bring 
in  a  verdict  of  not  guilty. 

Although  unnecessary,  in  view  of  the  apparent 
serious  injuries  of  the  plaintiff,  we  have  considered  the 
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««rlts  of  the  oocurr«no«.   Tht  oI««x  prepondoranoa  of  th« 
«vid«not  shows  that  tho  Mooident  was  causod  hy   the  rsoklsss 
drlTlni;  of  th»  automobllo  containing  the  party  of  whloh 
plaintiff  «raB  one,  at  nidnigtit,  at  a  high  rate  of  spoed,  froia 
a  oross  strost  directly  in  the  path  of  the  fiipproao>J.ng  street 
oar.  The  evidenoe  decionatrateo  that  the  negligent  driving 
of  the  autoosobile  1>y  its  driver  oaueed  the  aooident,  llain* 
tiff  ««t  At  the  side  of  the  driver ,  tms  nearest  to  the  street 
ear*  with  an  unohetruoted  view;  although  it  was  in  plain 
sight  as  he  approached*  he  z^rt   no  warning  and  did  nothing 
to  prevent  the  driver  of  the  autom4»bile  froa  go  ing  in  front 
of  the  street  oar.  Ilaintiff  testified  upon  the  trial  that 
he  reaeffibered  nothing  of  what  happened  Just  before  the  ac* 
•ident. 

Where  the  preponderanoe  of  the  evidence  is  in 
favor  of  the  deferjdant,  we  siiall  not  set  aside  a  verdlot  for 
the  plaintiff  si^Aply  upon  the  ground  of  the  inadequtnoy  of 
the  aaiount  awarded.   In  so  holding  we  are  in  accord  with 
Qftlalley  v.  £.  £,  ^.  ££.,  50  111.  App.  309;  33  111.  App. 
354;  HRCkett  v.  Irat.t.  §a  111.  App,  346;  s^cot^  v.  Slga^. 
18a  111.  App,  20;  Olejk  V.  yet^  Rook  WQi^ltit  IJLiJjBj.  180  Ved, 
U7, 

The  defendant  herein  does  not  asJc  that  the 
aase  be  reversed,  preferring  rather  to  submit  to  the  Judj^ent 
than  bear  the  bxirden  and  expense  of  another  trial. 

Vox   the  reasons  above  Indioated  the  Judgment  is 
afflnsed. 


■sunn  tJ^ot^  1«  9i9ri  ^kd  m  tm  ^iM^g^lahXm  »«  ,•00  tav  m«al«l« 
#«nr^«  nfliUftAoiq^ia  wot  lo  iil«9  9^^  nl  XJE^»««1I»  #••'(««  wlttTe  « 

->ni«il     «^a9i>i»0«  tuti  b—ua9  ir«Tl<t6  •#!  v.tf  •Xi(fa«»tif«  9if#  t« 

i«>rci^«  tMi^  •*  itwxmn,  «Mr  ««»Tl«i>  ^d[#  to  iMila  (mU  4a  i«»  t\U 

alMlti  fii  MTd^  '  *      ■  ■''dtXa  :v«iY  l^o4Mr«it#estf  ««  dikw^tMo 

aniAitoa  &Jt%  l»0t:   ^.... ,«!«'  on  ftT«»  Oil  «i^»ja»««Y«i|«  oii  «a  'iC»i« 

^.. ..'k  ai  saiDs  aor\  mtiifmBoiua  msU  lo  vorlUk  oiU  itnr%rq  •$ 

taixi  •Ai  n9<4fu  tmltlfi  ttltatmlH.     •«««  ioot^To  %M$  to 

*A9  <sxt>t^'i  J«>  ;    ^^Bot^Afii  trnUm  le  ^aij^icft  ftotoOo^Mri  oil 

«Jt  oi  ooooliliTO  4»i(4  to  ooa«TOimo90«;i  oxU  oioxitf 
%0t  iuJLbfr  M  nbl^A  f9  aofl  tUuit  ««   ,tfa«Jha»loi»  oxi#  lo   ^itv-:^ 
to  xtMuifMrJbaai  oii^  to  JMiifcxji  •lit  oo^  X^f^Uo  ttl#oii»Xqr  (ut^ 

«ai£:i:::  -■  ''.sm.  i**^.  .....  .,..  se  ,<t^"T^  v  uss^ifta  )»m 

9Mi  ituLt  }(«o  ^oa  ooofr  ciioTOi^  9miA/iota^  a'T/ 
iftooqiibift  *^  ^  tl*du9  oi  mdJonc  saJLivoto"  mron  o^  ooao 

,lmixi  t»ai9mm  to  ooiM^aBo  Ma  ^rc...    >'(.t  •YH'^-f  tiMxi^ 
«i  jfanmcJjUl  o*li   bAiudlAiii  •rod*  »itao;»*'):  odt  ^c% 


.••.-.i^v 


4X9  -  3885S 


atate  iroduoe  Cojupnny, 
Apprise, 

TO.  \ 

AppelXiiiQt. 


,  mm  umiciiAL  court 

Of  CHICAGO, 


\J   O 


I.A.  300 


IMBLIVRKEU  tHi:  Or'IMlOH  OV  TEE  COURT. 


Thlo   le  «   oontroveray  grovlnir  o»t  of  the  »l» 
tao^^ja^nt   avit  upon  which  w^  hnve  3ae<i»fl  in  ^o,  2:2215, 

iiaaft  &  llM£lSl  ▼•  IM  iPtte.rr.f^J&SH  l£PJH£«  ££••   opinion 
iiiig  day  filed.      In   th^t  attnc'uT^ent  suit  E.  H.  Mehengrven, 
th«  <i«fend&nt   in  th*  3»r«s«nt  oasfl,   «««  •am}}>on«d  as  garni* 
•h«««     A  fttatcttunt  waa  oada  by  hi*  ahowing  th«  aaouiit  in 
hi»  hands  duft  tha  Xnter^^tata  iroduoa  CoiapHny,   whioiii  waa 
turned  ovei*  axotpt  tha  sum  of  i&i897.6B  wiiioh  th«  gamiabaa 
vatain«d  to  oorar  tha  claim  of  Lapman  &  Eagsie  in  tha  at* 
taeiutant  suit.     Upon  tha  quAsMnK  af  the  attacnmsnt  an  or* 
dar  WR»  enterad  disol^argin^  tJaa  gamishaa.     A  a«irtlfied  copy 
of  such  ordar  was  served  upon  him  and  a  dajsriand  irmda  upon  hiat 
for  the  balance  of  the  zaoney,   which  he  refused  to  turn  over, 
tidkeraupon  this  suit  was  oomnencad  nikrainst  him,   «ind  plaintiff 
had  judgment  for  $9X1,60,  which  is  the  original   amount  owlni; 
to  the  plaintiff  with  interest.     i:;ef«ndaot  appeaXe  to   this 
court. 

After  the  defendant  refused  to   turn  over  this 
MMMy»   the  plaintiff  in  Bo.   2:(taX5  sued  out  a  writ  of  error 
la  that  ease  and  filed  the  swse  with  the  clerk  of  the  iuni* 
eipaX  Court  and  presented  a  stay  bond,   a^nd  an  order  approving 


eeott  -  ex» 


Tifcb'x. 


.  i. 


f.  ■■■<      ■    -^  ^  aV' 


V 


floinlq*    ,,.. 


V.f.AE^   A 


'lAt«;}  tm  bmm^tiaeu*  ««v  «••«»  ^imtfiivi  ...»  ^l  initiD^slvib  ndT 
mi  JfttNMMft  aK^  an^ftiCa  aiii  x€  mtmrn  %tm  $ima0JAJt9t  A  •••ite 
(UM  iioXii»   aTn«f«»d  ••MbMi  ttiAtSf'-^fial  aixil  »«ft  ttMiiUt  •lit 

•ftXteiaa«a  •ill  .tfllAl»  0^.^914  tm  mum  •iti  |q9«3i»  ic«vv   >-'>>'>>r  r^ 

v:   .-   :.  .;ii*i:»*  ..     ......... iiA^  Aii^r  joiji»*-..^-. .   .    s.«»  t»6 

aid  ncq^jif  *ib«M  liaju«»^  «  bm»  aid  (M^  a*^"*^'^  -'^-^  ^'**^bno  itftM**   "^f^ 

.Yern  jrcw#  At  »«»ift*Y  Mf  <iaJUftr  »xt««K  ;  r^cf  •if:' 

ttljnlA.W  ^(ui   *ittii1  tctftitaui  lwonMHaM»  «unr  tlut  mliif  slo/f^¥X90K 
i»itv.n   tnuoauB   iimX%irf  »M  ti  ctoiidr  ,^«,JCXtt' let  itmm-^hut  bmd 

.  J  '1-/30 

••\-.-     •:■.  ■•;.■-         79jrlA 

•  '  i .  '     .  -    ^  i  I-  ,  -  ;i  al  YHiMlmtx  #*<■*    * 

«iow4  •.li  to  xi*io  viii   d^lw  «jM«  ttiU  ^«lil  ftcM  tt'^M    i'>£{/  ni 


a 


the  •»«««  »n<l  etBying  ib«s  x>roe<»«dlng»   m  th.«  Sfunicipal  Court 
«&•  th«fi  <3nt«r«<U       i»oV9ral  «««lett  thftre«ft;«r,   on  «ppXio«tioa 
to  this  court.   In  Ko*  2a2X5«  the  writ  of  error  <am«  aadc  a 
gupcygedeajg.     Th«  effiiinylt   filo<i  by  ::iohonfrr««*n  in  tiiia 
o«««  dc«f9  not  t»h«tf  thfltt  h9  wa«  eTvr  mad9  a  p<ortv  to  th«  writ 
•f  error  or  tha%  ho  «v«r  r«c«iir«d  fonbal  notioo  of  the  an^* 
p»raeUg|^8f   or  tiiat   tiii«s  eypgragg^fta   wa*  t'ijad  -jrith  the  clerk 
of  the  iHuniolpul  Court* 

It  ie  oontendod  by  the  defendant  %i.at  isa  thie 
auit  aicrainat  Eloh«9igre«n  wa»  begun  after  the  writ  of  error 
was  eued  out  isi  the  oth«r  oaee,  «n<l  that  eueh  >^it  wae  saada 
a  8^perae4ea«.   tht  "^rrit  £s»y  be  pXeadefS  i»  nttatewent.      In 
certain  early  fieoiexoas  of  our  iiujsrerae  Court  will  b«*  found 
•tKt««et)te  e««rjl^  to  euppcrt  this  nsr  a  general  propoeltioa* 
Ve  hoXdi  hc^'OYsr,  th^t  they  are  not  appiloRble  to  the  pree- 
eat  «ltmiittt>fl  for  the  following  reaaonei      (1)     ^'e  thiidc  it  is 
net  iirit})out  iwportanoa  that  at  t)ie  time  desaead  tma  rs^de  upon 
the  garr^lohee  for  the  money  belonging  to  the  plaintiff  tha 
gsirniehee  had  been  di«iohar^ed(   of  ivhloh  he  had  foxssal  notioe. 
There  wne  no  .frround,   legally  or  otherwlee,  at  thie  time  why 
he  should  refuse  to   turn  ever  the  jsjoney  to  the  party  en- 
titled to  it.     ^e  ktww  of  no  rule  which  would  ptrrasit  a 
garnishee  tn  retain  funds  in  hie  hands,   in  the  expectation 
that  the  defeated  party  in  the  erif^inal  case  raay  sue  out  a 
writ  of  errcip,     Bigelonr  v,   ^^drees,   31   111,   32iJj    Jhinn  an 
Attaohzsent,    cd,   1890 »    sees*   S95  and  355,      [2^      Kvexi  if  this 
were  not  true,   the  present  aotion  against   the  defendant  mus 
aensanoed  before  the  ^rit  of  error  v**»8  iimde  a  sup'^rsedeas; 
this  suit  was  oGBffienoed  Januery  ^6,   19L6,   and  the  writ  of  er- 
rav  in  the  attaohment   euit  was  net  made  n  lauyerse-deaji,  until 
Kareh  13,  1916 •     We  know  of  no  rule  whieh  would  permit  hijo  to 


iiuc^   ItTiaiaMi  •-riJ  mi  •BA'tft««9«v<|  ^dt  Tunira^f   •'  rn    '   .ro  ixif 


j0d  ^idi  o# 
ami 

t<J10 

'fit  tmdt  10  loTi*  )• 


•an'CT  Alii   -»i   mti/motl 


^accAfvc. 


•San  e« 
>aal«A«  tnjLins  iaitftq  »^* 


r«t»ln  the  fund  <tuTlB|<'  tli«  pen4«noy  of  a  -sijtit  of  error  wher« 
no  «ui!¥rised«at  hae  Vc«n  a.liow«<l;    au<?Ji  a  rule  would  setn  un- 
rei&ici]A);l«»  Mt  pcrraittlog  a.  garrialice  to  retain  funds  not 
bolongln^r  to  hits,  without  vuxy  security  to  tJ&e  rigJ^itfuX  evnor 
pending;  the  diapcstition  of  litigation  to  ^hiQh  he  is  not  » 
party, 

f«  are  disposed  to  toe  in  stooord  with  the  rule  &• 
stated  by  Jud^e  I'arshall  i«  f^yo|^  v.  :^en,nytj^»  4  Ban*  5S8, 
^ere  he  says: 

"A  supersedeas  suspends  the  efficacy  of  a 

^ifcdgfsent,   i»ut  fio^s  not,   like  rfcTi&r>«il»   wi'iUl   the  judg- 
Bsent  itself.    *  *     The  JudgB(«&nt  of  one  tribunel  cannot 
be  derrived  of  ito  fax'Cf,   or  in  u/jy  nmaner  affected,  hy 
the  order  of  another,  until   there  be  aoxe  evidenoe  of 
th«  ox-der  riGiong  the  records  of  tiio  tritiutaal   in  "^t.ioh 
the  ju!  ji&ent  itself  rmt&ia&t  or   soae  notioe  of  It 
giy«n    wO   tiio  offioers  corjcerritd   In  exeoutint;  the  judg* 
Kent,   or  at  least  to  the  parties  to  be  benefitted  by  it.* 

?he  rile  is  applicable  to  tb.«  present  situa* 
ties*     The  def&ndant.   Eichengreen,    is  not  a  p^^rty  to  the 
prooeedings  in  this  oourt  in  the  writ  of  error  case,  and 
*^«  supersedeas  writ  was  never  filed  with  the  clerJt  of  the 
jteunicipai  court*   or  a«y  notice  of  its  issuanoe  served 
upon  jfionengreen. 

A9  the  jsatter  nov  stands  between  the  two  oases, 
the  present  contrcvers^  In  thie  oase  is  soentiwhat  of  a  eoot* 
^usstion»  for  by  the  opinion  delivered  in  the  other  ease  tha 
order  disoiiarging  tiio  gartiiahee  has  been  affirmed*   so  that  in 
any  evefnt  there  retnaina  no  reason  miy  thi?  defendant  herein 
Should  not  p4&y  over  the  mtiutry  Uo  tlto  plaintiff. 

For  the  reasons  above  indicated  the  Jud(i;:ment  la  af» 
finaed. 


4  .to.i  t      ?.-<; 


ou 
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4>#V>aKi    #Oa«va« 


482  •  2ae&« 


JOm  A.  XiGMmm^  tsmdlng  Ml 
itkrn  A«  Donahuo  k  Co., 

\App«lXaDt, 

▼••  \ 

lBl]a.UO  UOXJ>  and  JPO^HI^ 
00* •  ft  oorporatlon, 

App«^lt«, 


All'KAI  TROU  MUSIC IX'ia  C01IB7 
07  CHICAOO. 


\7    A    ''^    T     /I        o 

^^-  U  3    X  •  /i .    O  ^ 


IHKLIVIKBD  ms  O^IBIOH  07  Till  OOUBf  • 

I'lftintlff  brought  suit  on  a  oontraet  with  d«- 
ftndant.  At  th«  close  ot   plaintiff* a  oas«,  upon  iBOtion 
th*  court  found  th«  iaau«9  against  the  plaintiff  and  «a- 
tertd  Judg^ient  for  the  defendant  and  against  the  plaintiff 
for  ooetn.  fv&ict   thle  Jud^^^sieut  plaintiff  appeaile. 

Thie  la  an  aotion  of  the  fourth  olaea  in  the 
Munioipal  Court,  JBy  hie  atatenent  of  olaia  plaintiff  al- 
Xegea  a  contract  for  the  eaie  hx  him  to  the  defendant  of 
a  certain  "road  roller  bueineae"  for  the  »u»  of  |7»000» 
under  certain  oonditione*  llaintiff  aaaerted  that  he  had 
perfoxaed  his  part  of  the  oontraot  and  that  defendant  hod 
breached  it a  undertaking.   During  the  progreee  of  the 
trial  it  appeared  that  plaintiff  had  not  perfoxmed  hie 
undertaklnga  under  the  oontraot  is  certain  pi^xtiouliars. 
Mid  plaintiff  undertook  by  evidence  to  explain  thie  non- 
perforauinee.  ?he  trial  court  «aa  apparently  of  the  opin- 
ion that  beoauee  the  plaintiff  had  not  proven  performance  in 
every  detail,  that  regardlees  of  ^i^ether  such  nonp erf onusinoe 
nae  explainable  or  exoueable,  there  ime  a  variance  between 
the  allegations  of  the  statement  of  olaija  and  the  proof;  hesee 
he  found  against  plaintiff's  claim. 

Ve  have  net  been  favored  with  a  brief  froa  the 


,  i\. 

^r-  J.:",    s-u'?'  v.-i  i'iiTKI'iO  HJ?^  rvrfirvT  ,.» ,^ 

tli^nflnirt  9tu  ^ftHJUyi  bBM  tMMttmti^h  •M  vol  JH 

ntiU»m%»  1\i,SmiAt%  9tmtt^it\,  nttii  «o«t     .alfoa  ic 
eii4  nl  ••elQ  jl#Ctfol  •ii^  to  OOl^Mi  oa  ait  ulOX 

ten  911  9«CU   !>•<«•••«  1\l4aiSli.      •MIOi^iAAOO   «lAl<s*»   ««|w» 

l»«cl  $eunbc»\0b  8mdJ  hm»  itmrtme^  §iU  lo  itMi  9 id  bmut^lx^q 

■iil  AMKoli;*f  ion  ft«M  lli#al«X9  siaii  k^nm^q*  H  l»i%i 

t»tmliiiiki%*%  nlaitdts  tU  sinntif^  9sL9  "n^ui*  •a«iiiU««lMui 

'>4;>nt  fJtn^  nbB/(99C«  e#  moffhkw  x<f  TU^tfbuo  tltiaimlcf  htm 

'ttiqo  «.  ^tmtMq^tm  vmt  #yiim  SMiti  ttar    »9KiM«t9Xt»% 

ax  99tumnotrBq  tfroi%  fn  hmA  llii«l«iq  9A$  •«XM(M»tf  ^a^  ii«1 

••amjl  {loo^q  *^  biM  «l«l9  I9  io»ai>i«i«  vdi  lo  •aoi#«s*£X«  •xU 

•aiAfo  •*llilai«X«  #Mii4i«o  J»«ik»1  •/! 
•Jlj^  «»i;l   loiifi  a  i.)l.<   ifSttirii'l  o**^  *<ai' 


I 


appellc«;  heno«»  undtr  the  rul««  of  our  oourt,  w«  shall  ae» 
e«pt  a«  tru«  the  BtAt«u*nt  of  tJi«  oat«  a»  it  appears  in  th« 
briaf  of  the  appellant. 

It  hae  been  frequently  held  that  in  an  aotion 
•f  the  fourth  olaas  in  the  Municipal  Court  the  fom  of  ao- 
tiOB  is  auoh  a»  the  evldenea  makea  it«  Tp. »h<>y,  v.  Ta.^l^ej(r« 
1T4  ni,  AWP*  ^36;  Pari.e  Flouring  gjft*  ▼•  Xa^peria^.  Cott,ff 
Milling  Pp..  181  III,  App,  216;  aee,  ale©,  Kda^rton  ▼« 
£•  J£»  X»  &  t*   lX»  ££••  24C  III,  311,  and  Dehertx  ▼. 
Sohipper  &  Block.  Inc.,  IS7  111,  App,   413, 

Xf  nonperfortaanoe  of  aoae  of  the  detaile  of  his 
eontraotual  undertakings  was  exousable  or  agreed  upon  be* 
tween  the  parties,  plaintiff  would  still  be  entitled  to 
reeover  ^shateTtr  his  damages  umy   be.   ;te  hold  that  it 
was  error  for  the  trial  court  to  rule  against  pXaiatiff  on 
the  ground  of  rarianoe*  Henoe  the  ^judgaent  is  reversed  Mid 
the  cause  res^anded  for  »  new  trial, 

KEVEHSEB  ABU   ICi^iAHIXES), 


903  ai.  wtMi^q^  il  «.»  pmmm  •Ai  to  Jnsss^A^e  'irit  rant  s«  #«§• 

.  >  t»tu 

SiiSSiiiUMA  *^  ^9k MkauUS MJiM%  l»B»  •<iiA  .XXI  *?! 
•▼  ■p^«^^a  •<wXJi  ,•••  t«it  .9^  .xxz  xdi  -  ftf  mUMI 

•r  :L2SS^a^<t«  .ixe  .XXI  ot^  ,.j2^  .m  .^il  .j^  «4  .Jt 

.«!♦  .qc|A  .ixx  tax  *.«itt  «jteiS  5  ^<r?Ti<fe>C 
•111  1«  nLlaS^H  9Jii  Id  MB»«  to  9onAan;ol'i!>9[mui  tX 

oi  b«X^l/a»  »cr  XXl^a  bivev  YU9nia£%  ,«(Sll'«Af  •;(#  attwl 

.i^i:  ;tmtU  btoM.  •(^     .tiT  x>^  ••;iM»'M6  tlxf  ffttut^y   x»v»o*i 

ffo  ttliifiitXq  twatmfiii  •X«re  ot  Iv^oo  i»ft»   •atii  «6t  toty«  «Mr 

htm  bmmtmvi  c|  J'(t9»«aMrt  mU  •oiryH     ••eciil««v  to  6(^i.o-ig  <ixtJ 
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of  thtt  £o%at«  of  ihJLI^ifp  aurivlts, 
dftoaae«d,  ; 

App«2X«»» 

CnUCAOO  HAIL.VAYi2  COH^AvV* 
'^'^  Appellant. 


AJrllhEAl.  2TICH   CIRCUIT  OOimt, 
CGOK  eoUITTY. 


05I.A.  203 


MR.  I'llMIBISa  JUSTICE  ll«StJS^£LY 

DKLIVSRSS  THK  OFIUlOir  OF  TBS  COWt. 

:^'hillp  Gurivits,  of  the  Hgt  of  aim.  ytftx*.  was 
■truck  by  one  of  defendant's  street  cftre  and  klXXed.  Hie 
administratrix  brouglit  thie  suit,  and  upon  trial  before  a 
Jury  had  a  verdiet  and  Judgaent  for  #2»&0O* 

Aa  we  have  arriyed  at  the  oonolueion  uhat  tnere 
mtat  be  another  trial »  it  is  unneoea»ary  to  narrate  the  eTi* 
denoe  hs  to  the  feiota.  Th,e  general  outline  of  the  atory  is 
that  as  the  street  oar  ^mis  running  northeasterly  on  Blue 
Island  avenue*  in  Chioago,  the  deceased  and  two  other  boys 
wart  ohasing  a  dog,  and  started  to  eroso  the  street  in  front 
•f  the  oar;  the  two  boys  in  the  lead  oroased  in  safety,  but 
the  deoeased,  who  was  soisevi^int  in  the  rear*  was  struok  by 
the  oar. 

thte  question  as  to  the  exercise  of  reasonable 
eare,  under  the  oiroumstances,  by  the  aotorsaan  of  the  oar 
was  the  point  in  contrcyeriry,   Sfatters  of  fact  were  eharply 
in  dispute;  it  was  an  exoeedin^ly  close  ease  on  the  faots, 
and  therefore  nade  it  neoessary  tiiat  the  rulings  on  ewidenoe 
and  the  instructions  of  the  eourt  should  be  virtually  free 
fren  error. 

One  ef  the  witnesses  testifying  on  behalf  of 
plaintiff  was  asked  whether  he  had  heard  the  atotorBtan  say 
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Anything  right  »ft«r  the  nooidcnt,  and,  upon  th«  witness  an- 
swering yeS(  was  akaed  what  the  isotorman  h»d  to  say.   This 
was  objected  to  by  defendant's  oounsel  as  not  part  of  the 
ret  gesta(^  and  not  binding  upon  the  defendant.  The  objeo- 
tlon  was  overruled  and  the  wltnese  was  permitted  to  reply 
that  the  aotoraan  had  said  *he  was  too  nervous  to  stop  the 
ear  so  quick,**  the  {s^otloa  was  nade  to  strike  out  the  an- 
Bwr,   which  motion  was  overruled.   We  are  of  the  opinion 
that  this  statement  of  the  motortaan  was  not  part  of  the  yfg 
ffesta<^  and  that  It  was  Ineoapetent,   In  lennsylvanla  C£.  v. 
feoCaffery.  173  111,  169,  the  rule  Is  stated: 

"Tiiat  which  ooours  before,  or  after  the  act  is 
done,  l8  not  a  part  of  the  rtut  gfstaf,  although  the  In- 
terval of  separation  Is  very' orlM,  The  declaration  of 
a  person.  Injured  by  a  railway  train,  as  to  the  cause  of 
the  Injury,  stade  after  the  declarant  was  removed  frca 
the  place  of  injury.  Is  not  adfiiileslble  as  a  port  of  ths 
res  gestaji ;  it  is  a  atateoent  as  to  n  past  occurrence 
ain'd  aere  nearssy.    iM&BiS^  ^*  k£2kkS,»   ^^^  ^^^»  '^* 

^^  Baler  v,  ^elke.  211  111.  &12,  the  court  said: 

*A  dMtlaration  made  ccncurrently  with  the  act 
and  oonstituting  a  part  of  the  yes  ^<i>yta,f  is  admissible 
in  evidence,  but  ^here  it  la  a  acre  narration  in  regard 
to  a  transaction  Already  passed  it  does  not  bind  the 
principal  and  cannot  be  proved,* 

Testimony  of  a  conversation  with  the  driver  of  a  etCb   Just 
after  an  aooident,  in  an  action  against  the  owner  for  the  neg* 
XlKMsee  of  the  driver,  in  which  the  driver  said  it  was  all  his 
fault,  is  not  ad^nlsslble,   aprxnicfleld  Consol.  tiy,  Co.  v,  £un- 
tenney.  800  III,  9;  see,  also,  ^evy  v,  Morand  Broa.,  166  111, 
App,  866;  Chicago  ^est  Mvlaion  Ry,  C£,  v.  Becker .  12a  ill. 645. 
The  rule  Is  so  well  established  as  to  need  no  further  olta- 
tieaa.  The  stateiaent  said  to  have  been  aiade  by  the  ttetorman 
after  the  aooident  was  merely  a  ooooaeat  by  hia  as  to  a  past 
event,  -  an  es^presslon  of  opinion  by  hisn  as  to  what  had 
already  happened.   It  clearly  oomes  within  the  rule  as  stated 
ia  the  above  oasss,  and  its  introduction  was  prejudicial  error. 
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V«  think  it  waa  error  to  ^tlTC  on  b«half  of  ih« 
plaintiff  instruction  270*  6,  for  th*  reason  that  it  is  a 
peremptory  inatruetion  to  find  a  verdlot  for  tlae  plaintiff, 
without  any  reference  w]:^atever  to  the  oare  of  th.«  parent*  or 
next  of  kin  of  the  deeeaeed.  The  faot  that  the  Jury  &ay 
taunTe  heen  Justified  in  conoluding  frose.  the  eridenoe  that  the 
parents  were  in  the  exereiee  of  due  caire  for  the  deoeaaed 
dees  not  Juetify  a  perereptcry  inatruotion  for  the  pl&intiff 
sbolly  disregarding  this  element* 

It  was  also  error  to  give  inatruotion  lio.  9 
for  the  reason  that  it  contains  a  supposition  that  "the 
mother  wss  attending  to  her  usual  oooupation  in  their 
hone*  at  the  time  of  the  aooldent.  There  is  no  e-7ideno« 
«ai  this  point;  the  zaother  did  not  state  what  she  was  doing 
St  the  tiae  of  the  aocident«  and  the  only  OTidenoe  as  to 
ihere  she  was  at  the  ti»e  appear*  in  a  stateffisnt  hy  a  wit* 
neas  indicating  that  before  the  aeoldent  he  had  met  tha 
mother  and  the  daoeased  near  the  houae,  hut  whether  inside 
or  outside  the  witness  w»s  uDoertain.  This  instruction  is  ^ 
also  open  to  the  objeotion  that  it  aaounts  to  an  instruo* 
tion  that,  as  a  matter  of  law,  if  the  fati:ier  was  not  present 
•t  the  tiste  of  the  aooident  and  the  mother  was  attending 
to  her  usual  oooupation  in  her  noiee^  the  p^irents  were  not 
nsgligMftt,  we  do  not  understand  it  ie  the  law  that  whera 
fMsiilies  reside  upon  a  street  where  Uiere  are  street  oar 
tracks  no  attention  whatever  need  be  given  to  ohildrea 
playing  in  the  street.  W*  think  that  the  instruction  also 
is  in  error  in  its  assui><^ption  that  the  father  w«ts  away  at 
work;  txier*  was  no  proof  of  this. 

It  also  was  error  to  gire  on  behalf  of  plain* 
tiff  instruction  J^o.  11,  which  refers  to  the  interest  or 
lack  of  interest  in  the  result  of  the  onse  of  witnesses 
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ttatifylng,  Ko  vitnss*  hnYlng  any  intertst  in  the  rvsult 
of  th«  suit  gaT«  testisaony.  and  rt%  th^ivk  th9   iniiiitructlon 
mw  cloarly  dlr«ct«d  ftt  tii«  e£>ploy«»  of  the  defendant  >iiho 
did  teatify*  with  the  suggest ion  that  tney  had  an  interest 
la  the  result  of  the  suit,  iN^ereas  as  a  matter  of  law  they 
dic3  net.  ?ha  testimony  of  the  jnotorman  of  the  oar  was 
•f  courae  Tery  itaportant,  and  such  an  instruction  tended  to 
Minify  its  oredibillty,  Buen   an  instruotion  has  been  oon* 

defined  in  Koberts.  MbS,*»   ▼•  ii»  £•  M-  M**   ^^^  1^1«  ^'^®I 
;^-^wera  v,  C,,  £,  ^,   C^.,  les  111.  App.  I681  see,  also, 
yeitl.  Adm^. .  ▼.  £.  £.  ^.  C£.,  iill  111.  279.  and  U.  &  ^.  J,. 
Jl*  H*  i££o  ^*  Burridge.  ^11  111.  9.  Directing  the  attention 
of  the  jury,  as  dl«i  this  instruction,  in  a  oiuesiioning  way 
to  the  testimony  of  the  motoman  mfas  prejudicial  error. 

There  is  no  good  re^^soa  ^hy  the  court  should 
have  refused  to  give  on  behalf  of  defendant  instruction  Ho. 
2;  it  correctly  states  the  law.  Mar^oli.s  ▼.  £•  £.  j^.  Co.. 
XWf   ill,  App.  516j  Scanlao  v.  Chicai^cy  U.  X-  ^*»   1^^  -tli* 
J^p.  404, 

Ve  are  inelined  to  thiidc  that  defendant's  re- 
fused instruotlen  Ko.  3  was  perhaps  oovered  hy  other  in- 
structions; we  are  not  referred  to  any  partioulsir  element 
contained  in  this  instruotion  whioii  is  i^ot  faund  in  in- 
structions ^vos.  18  and  17. 

It  wtts  not  revtrsible  error  lor  the  oourt  to 
refuse  to  give  defendant* a  instruction  Ko.  6,  with  refer- 
enee  to  the  fenders,  it  might  have  heen  given  as  a  natter 
of  precaution,  hut  under  the  evidenoe  and  pleading  was  not 
ftsoeasary.  the  oount  charging  defective  equip»ent  had  been 
withdrawn,  and  we  do  not  think  there  *f»»   any  evidenoe  tend- 
ing to  show  any  defect  in  the  condition  of  the  fenders. 

For  the  errors  above  indicated  the  Jud;5»»nt  is 
rovoraod  and  the  cause  ia  reuianded  for  another  trial. 
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Appeflflie^ 


OF  coor  ooujmr. 

^^  ^OSI.A.  305 

Tkta  io  an  appeAl  frcn  a  deore»  of  Uitt  Circuit 
Court  in  flavor  of  Clarone*  ii.  aoist,   dcfonocmt*     Cn  October  17, 
1905,oomplalQaKit«C)iarlea  A.l^owftJc.  fil«!d  £ii»  bill  of  ooapIalnt« 
alleging  tberola  that  on  th«  first  day  of  j^<ay,19€'2,  he  had  «n« 
t«ro4  into  a  oopartnorahip  with  the  4«f«»)<iant,  for  the  pur- 
poee  of  eeourlng*   selling,   financing  and  disposing  of  public 
utility  franchises;    that  under  the  terns  of  the  partnership 
agreament  he  was  to  aasuae  one^half  of  the  losses  and  reoeive 
one*half  of  all  profits  of  the  budinesa; that   said  partnership 
was  to  eontiuue  for  a  p«riod  of  three  ynars}   tkimt  the  parties 
continued  to  transact  business  under  the  partnership  agreement 
until  tue  16th  day  of  February,   1903,   when  ooi»pXainant»*haYin« 
aaoh  reason  to  be  dissatisfied  with  Uie  conduct  of  the  defendant, 
called  upon  him  to  correct  the  oaae  and  iei&aediately  rectify  the 
aeoounts  of  said  oopartnership" ;    that  the  defendant  failed  to 
do  as  revested,  and  *  thereupon  each  of  the  viaid  copartners 
ooaeented   to  the  diattolution  of  th«ir  copartnership," 

It  is  further  alleged  in  the  bill    that  the  oostplainant 
had  oontributed  one*half  of  the  capital  and  of  the  expenses  of 
the  copartnership  bueinese;   that  during  its  oontinu«moe  gas  and 
electric  lighting  plants  and  franchises  were  acquired, bought 
and  sold;    that  eosplainant  has  repeatedly  requested  defendaat 
to   settle  and  adjust  the  partnership  affairs  s^ad  accounts,  but 
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tluftt  d«f«ndAnt  luta  wrongfully  refuvod  to  *ao  ««ttlo,  Kocaunt 
and  Adjust  the  said  buolnoao";   that  th«  dofcndant  has  refuood, 
on  dOBUund  mado  by  eojsiplaijtantt   and  that  ha  atllX  wrongfully 
and  fraudulently  rafuaaa,   to  aoootint  to  ooaplalnant. 

It  ia  alao  allegod  in  tha  bill   that  th«  oopartuer- 

iliip  had  aacurad  an  option  on  all  of  tha  atoek  of  the  Hatociond 

company 
Illuminating  Ceaipany,  vlxioib^auppliad  kiohigan  City,   in  tha 

Stftta  of  Xndianat  with  g&a;   that  tliaraaft«(r  tha  oopartnarahip 

had  aold  aaid  option  and  tha  defandant  reoeivad  the  prooeada 

of   sueh  aala,  emd  that  he  haa  never  acoountad  to  tha  oox&plainant 

therafor,  hut  fraudulently  and  wrongfully  rafuaad  aa  to  do. 

The  bill  praya  that  ti^e  dafanda^at  ba  raquirad  to 
anavar  tha  bill,   tha.t  nn  accounting  be  ordarad  of  tha  daalir<ga 
and  transraetJlona  of  tha  oopartnarahip,   and  that  tha  raapeotiva 
righta  of  tha  oamplainajst  and  tha  dafantitfint   therain  ba  aaoar- 
tainad. 

An  unixaportant  euaandjaiiant  waa  made  to  thia  bill  en 
February  4,  1910, 

In  hia  answer  the  defendant  denied  apeoifioally  the 

allegations  with  relation  to  the  forraation  of  the  partnership 

for  tha  purpoaea  oharged  in  the  bill,   and  alleged  ti^at  a  full 

and  ooxBplete  aattlmnent  waa  Made  between  the  parties  on  about 

Deocwber  1,  1902;   the  answer  ad^nitted  the  purohaaa  by  ooiaplain* 

ant  and  defendant  of  a  one<*half  interest  in  tha  iiasoHiond  Company, 

but  denied  that  they  together  aeoured  gas  franoiiisaa  fnna  tha 

eitiaa  of  isfhiting,  %:aat  Chicago  and  Indiana  Harbor,   in  tha 

State  of   Indiana,   or  from,  any  of  aaid  oitiea,   aa  allei^ad  in  the 

bill;   the  answer  alao  adstiitted  that  franohisea  were  taJtaa  in 

three 
theae^last  naned  oitiea  in  his,   defendant's,   nane,  but  denied 

that  nowak  had  any  interest  in  than;  he,  defendant,  further  de- 
nied that  the  option  on  the  HasK&ond  Company  stook  waa  «7ar  aold 
at  a  profit  to  hiia,   defendant;   that  h9  received  a  large  auua  of 
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a«n«y  or  oth«r  yropertjr  for  said  option  and  franohia«««  and  ttvaX 
)i«  WAS  In  no  imjT  lnd«bt«d  to  the  oompletlnant. 

On  «  hearing  on  th«  bill  and  anttivttr,  th«  ohAnoeller 
found  in  fAYor  of  th«  eempXainant  and  r«ferr«d  the  smtter  of 
tht  Aooountia^,  to  n   mnst^r  in  oheinoory  to  hear  «videno6  and 
roport  hie  findings  and  oonolueione  thereon  to  the  court*  AfteT 
the  aaeter  h«.d  heiurd  eoine  evidenoe  in  the  oauoe  he  appealed  to 
the  oourt  for  direetione  a»  to  Aether  the  r«f<?Tence  to  hin  ima 
to  include  nn  Recounting  of  the  pinrtnerehip  affaire  and  busineaa 
aa  of  February  1,  1903»  at  whieh  time  it  i®  coneedod  >>y  ewa- 
plalaant  the  partnerehip  waa  dieeolTeA*  or  ithether  he  should 
proceed  to  an  aeeounting  of  certain  tr^nsftotiona  had  hy  defend* 
unt   with  and  c»noerning  the  partnerahip  aas^ta  suhaequent  to 
that  date. 

In  a  report  filed  in  the  C8.u«te  the  ssaat^r  found  that 
on  February  X,   1903*  the  defendant  owed  the  oosupXnlnant  the 
Bu»  Of  ;^912,50;  that  the  defendant  hmd  in  hie  peaaeaaion  a.t 
aaid  tine  600  shares  of  the  oapital  stook  of  the  iMion  aas 
C«iBp&ny«  whieli  «hare»  of  etooic  ware  purchased  hy  defendant  for 
the  sue  of  tl4*552«  for  the  payaent  of  which  sua  the  defendant 
had  executed  and  delivered  hl»  personal  note;  that  said  note  vMta 
«tt1t»se(;uently  paid  by  defendant*  and  tltiat  the  600  shKres  of  stock 
reeeired  by  defendant  from  the  Union  Gas  Company  mere   not  worth 
store  than  the  said  mm  wt^ioh  he  had  paid  therefor* 

The  report  of  the  master,  tihieh  deals  nt  length  with 
ether  facts  InYol-red  in  the  oentroTersy  between  the  parties  in 
addition  to  those  referred  to,  was  confinaed  by  the  court,  and  a 
daoree  was  entered  ordering  and  directing  the  defendant  to  pay 
to  the  complainant  the  sun  of  |912t,&0. 

It  is  insisted  on  belmlf  of  the  complainant  that 
during  the  course  of  the  soiaevhat  intrioate  proceedings  had  in 
the  trial  of  the  eause  in  the  Circuit  Court  and  before  the 
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OJtG  no^nW  oa.*  lo  ioo^o  X«^i^«o  oHf  lo  ooijufo  000  •«!#  Al«« 
%oT  tnaiiim\9t>  xd  ttnvsi^ioxifii  tnww  '^ao^o  lo  oftruul*  /loJtxiv  «t"<<f> 
^aiii>aa*t<»!)  9x!7  MM  itoliriiv  lo  xii<f«v>»<(  •^  toi   •:^<}fi,»<|  lo  •««  mds 

wuivi  ofox)      I  (mU    ;oleA  i4Uto«<te«  oJut  JNrxtTlXot  A£W  b^tumiXMi  km. 

AOQ^ra  "^  sp-Miio  oed  od/  ^iuti  baa  tlMiboAlol}  x^  ^to^  xX^noAt^vfttfttc 

.-^  :''!<) -7m ;^  blM^  bmd  04  ifolilir  mm  ftlAir  ojO  njurlJ  oita* 
iJtv  dtiits^l  >b  ;{9jUfir   ,TOlaA«  oxftr  to  ^-fcr«iit  ^ilT 

■'1   aoiai/ifr  -•'^f   fH^wt^d  TO'xvro'X^aoo  oru  /CoT3l   »-a'^    M17'' 

«  w.iU   ,.'ik<*;  •-'nrl.trioo  «»«    ,«!  b#ttol«'X  ooc 

•  (X.SXirl  1w  iiu«  dAd:   ttfnlnl^JMa  w^tiS  04 
^  !.t.>  ^aaAl«r(|MO«  odd   to  lX«4od  no  boioiooi  al  41 
bX  b«tt  OAi«ib»»t«Yq  oiaoXicfoX  lauf«r»a»a  od#  !•  ooiuiob  •tJ  jnuituh 
•ixi  oY«t»tf  bus  tiuo'J  JXuoiiO  Ad^  nX  mk/mo  ojU  to  X«X«#  »d4 


tuk»t»T,   different  ohanooilortt  had  foimd  ia  fwvor  of  tti«  cieatcn* 
tioat  of  thQ  oociplain&nt,  a«  did  «lao«  it  it  ii»s«rt«d»  th*  mas- 
tor  to  who«  the   e«u8«  had  b««n  r«f«rT«d*  Bo  useful  purpose 
would  bo  serTod  \)y  disoussiae  the  different  orders  of  tMM  and 
tho  position  taken  upon  the  isaues  at  different  tiaes  by  the 
oourt  below.   It  is  true  that  at  least  one  of  the  ohanoeXloro 
1^0  had  passed  upon  the  questions  here  argued»  did  find  with 
the  oeatention  oade  by  the  eompla^inant.  On  request  of  tho 
sunstor  aboTe  referred  to,  the  court,  by  8uppl«iB«rntal  order,  \ 
dirooted  the  master  to  hear  testisaony  and  report  his  findings 
and  oonclusions  as  to  the  diapoaition  and  use  by  the  defendant 
of  the  partnership  assets  and  j^roperty  in  his  poesesaion  after 
February  1,  1903,  and  as  to  all  profits  derived  by  the  defend- 
ant, if  any,  from  suoh  use  by  hi«  of  tnese  as4«te,  after  tho 
dissolution  of  t^he  partnership,  the  chancellor  who  «<ntered  the 
deoree  stated,  at  the  end  of  the  oral  argument  in  the  eause, 
that  he  felt  bound  by  the  findings  and  oonclusions  of  the 
ohanoellor  who  had  entered  the  suppl*»Bt«Qtal  order  of  referenoe 
aboTO  referred  to.  On  dubsequent  oral  argiment,  however,  ho 
beo8{£e  convinoed  that  he  was  not  bound  by  the  finain^gs  and  oon- 
elusions  reaohed  by  another  oh^nncellor,  cuad  he  entered  a  final 
deoroo  in  the  suit  as  above  indicated* 

The  point  is  i&ado  that  the  bill  does  not  charge,  and 
that  the  OYidenoe  taken  by  the  sMister  does  not  ehow  that  a 
partnerslxip  existed  between  the  parties.   Is  Tiew  of  what  is 
said  hereinafter,  it  will  not  be  nooossary  to  disouss  tliis 
question,  further  than  to  say  wo  believe  that  tht  eTidenoo 
satisfaotorily  dhows  that  the  porties,  follo^sing  the  agreeiaent 
of  liSsy  1,  1902,  had  tranaaoted  a  partnershiy  business  as  al- 
leged in  the  bill, 

WhatoTor  may  be  said  of  the  eourse  of  the  prooeedings 
lo  the  oourt  below,  there  is  fairly  prtsitented  to  ua  for  dooioioa 


%4$  \fi  %mmli  ismivtlJUk  $a  %vu^mi  tc#  otqu  eA;(4iJ^  fltiix««q|  fttf^ 

•iti  fsllA  «i<i»»«ji  ••*4i  Its  ffx  u;u  <ioi^  teunt  «xnj  "^i   •la«' 

•ili  &tY*#a»   0in   -xoXr«9fM»d9  ^:JT      .7Jtft«t*nJ««t  'ja:   \o  a9ltttl9Bhi.i-> 

«9«»A9  94J^  aX  i»jiiii^  '''<'^  hn»  fttii  iff  «jb»#*^«  MnMi 

•81/  so  tttiitit  l^uBuBtX^/^m  mtii  hmrmsm  b*ui  ^ttm  flZ^ooMtko 

el  /Ally  !to  vir  ^l     ^t^i^ix^q  9d9  tftmf^  t»#«lx*  5[Xii«TftaMc«q 
Bids  8iftA/9  ^T»«#90«ri  94  ttM  XXXv  41   ^«»#l«ttX«t«ii  btJt» 

••o»tlTt<   ».lj    JAiiJ   •v»iX«(f  •v  f.««   oi  muli  tA^^Yvl   ,««X#««tf# 

.XXi  .    ib9;i*X 

KlM^lft^fftcxc  tA^  !•  ••  itfoa  Aiit  lo  AXa«  vtf  \iii»  t«v 
naUto^b  icet  •«  9«   b3|a»«rx<x  tCti«l  •!  »t«iii   ,w«X»tf  iTifoo  9iU  ai 


th«  two  prinoipal  questions  in  eontroTeray  b«twe«n  tu*  parti«o, 
Th«  first  is  «ii«tli«7  th«  oop«rtn«r«hip  «t|;re<«i«Rt  betwftsn  th* 
pftrtlca  )ia4  b«en  dis«olv«d  by  mutual  agirfl«iBOiit  in  Kov«jsb«r, 

%9Qii.^     tht?  •▼id«ne«  t«ic«n  before  tb,«  mattt«r  »how9  thftt  fol* 
lowing  tilt  organisation  of   the  partnorsltip  lio««tk  and  Goiot  had 
Kada  UQOuccooBful  efforts  to  aoquira  fretnohlso  ri^^hta  in  one  or 
two  looftXitioa  in  tho  <:nata  of  indituaa;   that  following  thi» 
failura  Howakt  doiat  and  on*  Wood,  an  attorn^,  on  KoTeii&bor  Z, 
1908«  had  enterad  into  a  6C  day  option  eontraot  for  the  pur- 
ehaaa  of  all  of   th«  »toek  of  th«  Bantsond  Xllumiiaating  Gosapany, 
and  thay  paid  th<9r«on  the;  ffua  of  #5«000*  of  wkioh  sub  Oeiat  and 
Kowak  paid  $1,250  oaoh  and  Woo*!lt  paid  $2«S00«     After  tlv«  exaou- 
tion  of  thi»  oontraet  Oeist  and  ilovak  did  coia^iderable  worJc  «UQd 
iaourrad  soase  expvnea  in  an  effort  to  »eoure  certain  fraiiohi»ea 
in  the  cities  of  Whiting,   £:a8t  Chieago  and  Indiana  Harbor,   in 
the  State  of  Indiana,     These  franchises  were  finally  seoured, 
and  they  were  taken  in  ti;ie  nana  ef  Oeist« 

ifueh  argument  was  had  as  to  i»hether  the  franohises 
referred  to  were  Inoluded  in  the  partneraiiip  agreement  of  the 
parties*   or  whether  they  were  to  be  re^iKrded  &&  the  individual 
property  of  the  defendant.     We  tliink  that  «toea  eonsideration  is 
giren  to  the  tine,  manner  and  cirtiuu&dtanoas  urtder  whioh  '&|its« 
frenohises  were  aoquired,  it  laay  reasonably  be  held  that  the 
acquirement  of  them  inured  to  the  be^nefit  of   the  eopa-rtuership. 

The  evidenoe  tends  to   show  that  Geist  and  KowaJc 
were  not  men  of  large  neans;    they  had  between  th«»  a  one-half 
interest  in  the  option  oontraet,  and  as  the  time  for  the  exer- 
cise of  the  option  ^tA9  about  to  expire  it  beoaue  necessary  to 
ittuediately  procure  acm^  person  or  persona  with   sufficient  oapi- 
tr'-X  to  take  over  the  option  contract  and  finance  the  operation*^ 
of  the  liamsooDd  Company.     The  firm  of  Crangexic  Harwell  ft  Co.,   of 


*a9(K»pt^ 


tOl    J^4>KiJfl[<>«; 


•<fts)n   r  .^^<;    »**•'>.    \»iiJ   &cuk 

u»% lii9not'f.  9'v  v»j    aiAi  i>iaji  e««  ivte 

•••idJ   Uuirfw  \«bn^-  eaor  ^uiTli 


;*aoXJAi.:;{|o  mti3  ouoJi'iTt  bam  i9Mtiii^:3  nQUqfi  9tu   xavo  «.iiu   of  1 
t«   . .  XI»vnA5L  jrt^natO  !•  anil  "  kammna  •<<#  1« 


Chieai^,  banJcAXit,   wan  »pp«aX»{|  to  "toy  Wood  to  aid  th«  owners 
Of  tho  option  oontraot  in  tho  eo»<iuBitt»tion  of  th«  puro^iaoo 
9t  tho  Hfiisisiond  Company  and  oteok  and  tb«  operotioao  n#o«»* 
saxy  tmd«r  th«  franchls«s  r«f«rr«d  to.     fhlo  fira  agxood  to 
•nt«r  th*  «ntorprl«o  and  to  txxminh  therofor   throe -fourtho  of 
All   tho  n«oooo»ry  oapitaiX,   th«  other  fourth  %&  too  aubooribod 
hy  tho  ownoro  of  the  option  eontraot,     &> lot  testified  that 
Vood  had  oocuredi  &  tentatiYO  pr()|>ooj.tlon  froa  FMrwoiX  St  Co, 
undor  vhloh  fiowttk  ond  Oolot  would  hmire  to  roioo  #83,000; 
Hhmt  ho,  Oeist,  wont  to  Hownk  «isd  his  fathor  and  toXd  them 
thot   tiilo  Aoiount  would  hifcve  to  he  ra.isod«  oed  thait  tho 
Sewaks  said  tli»t  th«y  would  not  ohligote  theweolTOS  to 
that  Amount*     Kowak  And  hio  fothor  doni«d  thot  thio  oonver- 
•ation  OTor  ooourrod,     Ooist  also  tostifiod  that  ho  and 
Vood,  about  Ootoher  lCth«  oall«d  on  Kowak  at  his  offioo  end 
rostatod  tho  farwoll  j?ropo»ition,   and  that  at  thot  tise  tho 
oomplainsnt,  Howfkk,    «»id;      *•* Q on t lesion   I  oannot  ohligato  av» 
•olf  to  thot  nssiount;    if  you  will  giro  mo  »y  monoy  Vwck  1  will 
got  out  of  tho  deal,*  and  X  oald,   *all  rigiit,  Ch«rl«t»,   I  will 
ilTO  you  your  money  h«RCk,»*     0«i9t»o  voraion  of  theso  two  cosh* 
Torsationo  i»  oorrohoroted  in  main  partioularo  by  tho  testi- 
fficony  of  Vood,       thon  en  tho  witnoos  $tand  h«ft:ro  tho 
ehanoollor.  Wood     testified     that  Soiot     <iibt  tho  lattor  oon* 
Torsation     said  to  Kowak,  "*Vory  wtll,  you  will  he  s&tiffiod  if 
you  got  your  i»onoy  baok  and  Wood  mn^  rayaelf  go  on  with  it,* 
and  Kowak  said  *that  h«  would*";    that  OOist  thoroapon  said  that 
ho  would  givo  Kowak  baok  hia  £ion«y.       Testifying  lotor  bo* 
foro  tho  tanster.   Wood     also  said  that     l^owak     at  tho  latter 
eonversatlon  turned  to  Goist  and  said,   " iou  oan  oount  sio  out"; 


BXtftno  (tiiJ  bin  Of  AooV  xiS  oi  b«Xa»q<i4l  %jm  ,«it»3UnM  •oqMMl^- 

iaf<$  kmlVLtm9i  ibk*0     ,^»M%tno9  iwXS%»  •JtU   to  •'V9«w«  ^d$  Xd 

••ijr¥  0^  •▼Ml  blMom  #tl«0  Jk«x«  ]iJ»voV  . 

»t:i/  t>foi  Mw  74»iUa1  aid  &fui  atev«K  •#  totv  «oJl9J   ,»il  i«ii3 

0.^  aerXoftAiiJf  %ta:^ild9  ^a«  Mirow  v*iil«  ittili  btMU  ntmm^- 

o-^Tiroa  eixii  isiii  b»ln9t  t^dJAt  nid  bna  dft^^M     .^oMoan  '    :^ 

i  .^q  aK  in.  J  amlM  iaiof)     ,b»ttUittoo  iftv*  aoktMc 

•ii#  «a.<.  ia  $Adi  bnm  ^moliitti  jL:   .b»#Ai'ft«n 

^i  9talutt  lifts  almm  ai  b^tmtoiwn^o  t;i  •a«i#«9ii#\ 

bami9  •••aiJtw  •^'U  ao  n«iflP       •&••¥  Id  t*4Mi 
-ifoti   i«v*.*i  ;  idi     b9i'Mf*i     b9oV  ,xoH'>oa»do. 

,  •  i    .u        tr*  »t  tX«»T,«i  ban  bQOV  i^«»  M»»4  Y*a4»«  ii/«t  #•!  HVV 

•>»o'  T*#iil  sMix')^^**^        •x*<i«a  •ill  ^•'tcf  jCimtO'I  at^  .  ^Xatov  •£ 
7*i  jj   j>l.MI   ••£*  'lU   s-xol 


-?• 


that   ther«unfln  h*,    .7ooci,    udTitsotd  a«ist»   nr*  his  l.jwyar,    that 
Xowak  '.ff'"    r.n  of  Xht  KiincionS  (i«al. 

fheee  cenv- roations  STcnrruA   In   the   oariy   ?.vrt   of 

Act?  ^€in<t   in  dlnputn,    the  rfafend/^nt,   Golst,    called  at  the 
offlc«  cf  ro^.>  r7jjc*  hla  fn.thfer,    uv]   he-vr  to  Ihu  father  the 
sure  of   "fl.iSTS,    '*V,'. e^i  lu:    -sker:  bin,  to  clellTcir  to  thu   "^orflplalnant. 
At   this   ti'-e   thfi   C(;>npl!ilr.unt  ■-t»i;    nut    ©f   tosii   Tin   a  -^ed  iirig ttrlp, 
fre>»  r/hlch  h;i.  t-jt-in;?"!  to  C'-.ic->GO  In  th>-:(  '--i^rly  p-'irt  of  ?J«C€;t»ber, 
IOC'S. 

flrwisfwf  l^Ajr-yell   r.l'-'^  t«- itlfl^vi   ;,.•    !>    fitnea::   In   the 
ccve,    pjsff  hi*  tostlwrtny  trnrJs   tr>  f:or^n'Wor»to   in  ooita  r.llght 
4«5r««o  tVu.   testimony  nf  Gslet  ''nd  Tood .     :ro'*»k  U-'-r^iiefl   B^«oi» 
fl«filly  '..hi  i  >i«  «»v?.r  hr?.-^   cny  niJoh   convflrn?.liM^     'Ith  Celat, 
Ht  toKiif*. r-t   th  ^  '■■i~  return   f;rORi  hi;;  veycirtii  trip  h« 

taliccu  with  QeiRt   -.Jiznx   the  .•Att*-?;-,    mw'   Ih' t  Gf;i6t  hr.d   .r«2peat« 
«dl.y  pro-rlfjed   to  xonrS'^r  ftn  M'  >  our.t  to     him     ci    hi':   dt.aixnf5«   1r 
thf;-   ;■  -:-tnerchif   asncts.      it    ;/<rr/n.s<   t'--    (>•    r-onccio-l   th,it   th« 
|l,r>7^  t:  .<i   pr.id   to  thv  «8lti€;i'  liowtk  "cy   :.i;i.iL.t,   an  i,    oo  fr»r  aa 
this   record   f.'liowa,    t>40  <nmey  v^s!;  r.^ii:*riTi£d  and  ."otftiaen  bjr  thit 
coirplcinpnt . 

Th«  FMr-will  Coisi;  ny  ct-i-.l  w -;v  n-it  o<Ji\tturDr*fttftil,   and 
Oolat  s\p.v<5C.led  to  or.'-    r^nfuii  1 ,  ■uii-   to  ?>.ii  id,*    in  f imui<;i.ng 
the  linjricond  clet.1.     JJuwaa  and  ot-Uir^  t»>ok  cuiir   tru;  Oi,i.icr.  coo- 
trnct. 

'ihathws'   W'.-.    r.f-.;:  i.l  of  >ir-.«;%)c  tc   oor.vri^iutc  fuxthar 
fundi?   to  th»i  ^'nrtrtorBhliJ  "bv.ainesia  tirxfr'iX;^   ..uyuiteu,    in 
Octcbf?^   or  x\\f    e-'-ly  p«-j,%  of  iitsru:tib«sr,    in  a  di6i>(»lutioxi   of 
the  parta^risi-JLp,    -Jtw-   &  T^ry  'flfich  disputed  queati^n  ^f  fairt 
bftfor*  tlia  jKiot^.r  aiid,  tiia  trial  cr>urt»     iha  p^iO-tidiH  ohiirply 
eantr&dict   ttaeh  othor  Tilth  rttf  srenea  to  tho  holding  f»f  theoo 
««niY6r»atidne  and  Mlh.^t  was  said  thereia,     Xheire  was  evideno0 


-r- 


yAt^l'.    mVOtr    lit    (■>^•T^«f^^•^*^ 

mi 


oil.'    '1 

fcru    , 

"OOO 


.i> 


•8< 


Imard  SotrXy  u\xni,iskinin;i  thn  contention  of  elthtir  party 
with  rt;f*>r«*na9  to  tiiia  qu«aticn.     It  th«  teutlaony  of  Oelwt, 
wooU  oud  yj»r%  j11  Is  to  b«  b«llav«d»   ^ig  think  th«»rr^?  la 
«urflci«ut  evid4n««   la  tht*  re.j«rti  to  wajrrwnt  tho  conalu«l<ro 
thftt  th*  PA  tn<urshlp   In  <j^Giatifm  «» t@  ia  t&oX  diasolvcd  by 
flutual  u^rd(»ra«nt  of  vii.'9  pi  vti«s&  at  the)  txioe  thut  Hotfi^  is  »aid 
i«  hav«  iiijr<i»tt<l  to  r«ceiv«  fa^ow  £^«i»t  all  th^  laoaey  th:-.t  Slovak 
hud  paid  into  tho  p ^icrt^ioris^hlp  hu^int^eu* 

l^iOWi-Jfe'a  eont($noton  la  tjpL^x  «von  if  tbts  teatiirony 
Of  Otiictt  and    Vood  )»•  riocepted   ii»  true,    i%  uhnvt  on  Its  fao9 
thiit.   tho  |><*rtlop  had   Ik  win 45  ocl/  the  F©jr*©ll  dfitil.     the 
farvtlX  de«kl  nsfer  wrx  c««BviTm-«ted»     *e  think  It  ia  more 
roeconahie  to  concludo,  from  wtect  wao  Bfrid  )!>y  tl^e  pcivtioo 
aaA  ttat  ooaduet  of  Uoir»]c  in  t*ic.niri%$  tha  caionoy  t»&d  r«t£»i&«» 
ing  it  a^  tu«f  tiJ&o  ia  qu-jsatlon,   tfe^t  it  »i?.»  their  lateuttftu 
to  diasoiro  tho  pt^jrtaarfhip,   »jn<i  th*t  fHiot  ^'J^'s   to  ^c  sjer-* 
Kitted  to  oio«ul  with  the  option  aon tract  fre9  Of  th«  lnt«roftt 
of  iTowsJt.     *hij;  oourt  hao  h^^d  no  opportunity  to  3««  ih«  wlt«» 
neosoo  imd  to  h^ar  th«ir  t»»atiir,ony  sad  hcme«,   antJer  tho  ol»» 
oujoatjiinceo,    «r«  oannoV   >f«y  that  th«  pisartnerahip  itao  not 
dis>ioXv«d  »t  tho  tiffo  in  ^u<»otiaii« 

The  matotor  in  hlo  jfoport  f  s  md  t.hjut  »ix  yoaro  af  tor 
tho  partnorahip  h^u  bo«n  diooolvad,   tho  dofondant  ohtalnod 
iar^o  proflta  by  tho  orgitmisation  of  a  company  knovm  ub   tho 
Morth«»rn  Itedltma  Hhu  4  »i<iotric  Cmspmiy,  whloh  cojj^any  took 
OT«r  cortain  oth^fr  coBR}Jt:ii«a»   oKonjj  t.^ioas  tho  S<iiuth  ahops  ftao  4 
JXoctrie  CoB^ainy,   of  whojio  «a?itf»l  otoek  th^  dofiindant  hold 
3^428     -Jhtt-roa,   for  whioh  h«  h-*d  glyon  tho  #(^0  ohairoy  sif  atock 
roforrod  to,    of  tho  naa»8rtn4  IllusBelnnting;  Cofl^pimy.     Tho  jnastor 
found  tiiut  tho  Ho-ath  nhoro  0»o  Ar  i51»jotrio  Company  wao  a  r^~ 
orfianiXiitioa  of  tho  iijssttond  -^oa^May  in    Joceiabor,   1903. 

Conplainant  conoedoo  vh<;it   th«  diooolutlon  of  tha 


iL©^3.;  .1    'U  ^noca  -Ai.  .ii»i»  «ot>  •»*«•  »vAd  ti 

OJ'  ■    •■("'•  or-.  .,:it   '6»^qi»0OA  •¥  iw»v  . 


»di  iktUrii 


Mr 


lo  ^tftjv9  tiit  ba» 


'VXoaftil 


,'..':      j.i.    .  J      '  .1     *;    .  »'0 
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o«p;*rtuuf«hiyj  tiii  teJce  pl.ioo  FeV.vi»ary  1,   19Q9;     at  thnt  tla« 
UiM  larx^^ittijftt  hud  ■b»i4iii^«»aiQii  <»f   -ynly  %lm  dOO  iihi%r««  of  ftook 
r«o«iiTa4  by  hi»  la  Jieemi&b^r  fttm   tufua  D*ir«»*     At  tho  tieifi  f>f 
till?  iLiur«u  -iAn,!  Qalati  ifr»a  ^^14  in  oanh  th9  aattHxnt  9f  tsnnAy 
♦x|>end«ct  In  pr»aurin  j  t;i3i«  aj^lew  coat  mot.   and  out   ?f  thia 
flttin  h«  iml*!  to  lio'EKftk  the  ll,87ft  r«f<»rr!>«l  to,     Thi«  itastfiir 
t9ixn6.  thatnrth'i  600  aharos  of  utook  w«r«i  aXI  of  ihd  partn«93rtihlp 
ft9i««t»  In  e:xiat«ncft  nt  thi»  t&iM  of  tho  diasoXutlon  on  Ftf^ruajry 
l«t,   and  thmt  thitt  iitock  '«<%a  not  worth  jtor-.i  Xiuin  tha  iiu.'s  that 
Cr«let  had  ipald  for  it,   |14,352.     Xho  waotijir  fiirtH«?r  fnnnd  timt 
•»idt  from.  tl3iis  th^re  ii&«  due  tlii  ffoa^l^jJjiajit  ^91?. SO  froR 
tli^  J«rf  «ma  lut,   jropreatmting*   hm  w«  uad aret,i&zid  the  f  »eis.  tho 
MMnint  paid  iato  ti}>«  oop«»rt:i;(«rahip  ^y  tho  aej»::>lai»t*nt  is  «3e» 
o«»it^  df  Uu-i    -1,575  4eliver®'J  tc  hi:a  l»y  t^e  'Jyfendurtt . 

In  the   aupp*fl;r:iail»l  ardajr  of  r*f i?r«ttOtj/fefesTred  t?s 
th«  bouit  rdsorved  »XX  rulls-^s  upcm  accept iono  c^nd  <}^J<»«tioa3 
to  the  vkBHUir*»  ruport  until  tho  aoming  In  of  tuo  eo!>!;i>Xat«>d 
iroport  to  hi»  flX#d  in  tlia  e.uui»«.     -.hatevur  noy  have  bee^n  In  the 
nlcd  of  \,h*$  Judij^o  ^0  »atdr«d  thla  ord^r,  ut  the  tliKe  it  vtko 
«iater«d,    it  !«•  oXear  t«  u^  that  undsr  the  pX«J^dln£;8  in  thd  eatiao 
«»  ucemmting;  «ihottXd  hayo  he  on  dljr<iie:t<»d  &s  of  Via  d&ta  whon  tho 
jtortnttrohly  m^M  fOMA  td  h«tv«  bo<3r«  dio&oXTnd*     ii^o  ;ii;&  iuoXXnod, 
SM  »tatv»d,   t©  boXiavfe  titfit  thfiifo  w^r-  Cttfficiar..t  fividtiice  to 
vn^rrnnt  the  fla<Iiiii$  ihiit  thtr  partnership  in  queetien  vnta  in  f&ot 
Aia»slv«d  in  i»ovtt.i3fc«y,   f^XXowinu  the  QisXlaii&e,  of  ths.  Orfinger 
JPr^rweiX  ^j:  Co.  d«»X;     l>ui  t^^xutltcr  ^«  ha  oe^rroet  in  thizt  fiadlag 
or  aot,    it  JsotJBis*  ptttfiststly  «l«ter  timt   th«t  neccuntljig  8htn?Xd  »ot 
have  heeu  ay.iond^d  b«yi»iid  ~'«rWu>«ry  X»   X0O3,   at  <;?tu.ch  tl&io  tho 
pX«lntix'r  iaeii»t»  ttu«  ^4krt»ttr<»hip  ttsro<t»miaBt  betouxtb  dio'auXTOd 
sty  Dtutuui,   eoutx^it  9f  tho  pa}t*ti«i». 

tho  1»iXX  f iX«d  hy  <i^m^liUr>mi,%  is  o>»o  vt»hich  4&&kB 
A  i>art«ar»hlp  accounting  caiiy;      It  in  aot  predicui&d 
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upa-T;  frc.udul«!iit  er  Jeocitful   conduct  u^oa  th&  ^lixt   "jff  tli« 
'ior«adant;     no  r-^c*?  are  Allj^'^td  frofl  u'^ic:^.   it   cj'.ii  \t»  pr9* 
•uufitd  Un&t   vl3.£  da.r<:iai£ait  r^ii  guiXtjp  of  «»y  fraud   In   sonn«etlon 
Aiti.  U.«  j^ttrtnei-slUs  d^alinii;*   /.'h&tBCfTer .     Tfeo  fict   tliat  It  is 
all«j^i'J   i«.   U.c  ail.^   tit^t   tae   cc):::|j;Xi»ii3<i'k$t  Ijccjurs  dlstsiitlsf iod 
witli  tlkc  cmiiiuttt   of  d<;2jrca-l<.-nt  ca  »  partn«T«   -ulll.  nni  b«  urged, 
of  cottx**,   4rw3  tt.  jufiicl<iiit  i-ilefiutlon  of  fxriui.l   t'"   c5iijfg«  th« 
ik<i£xin<ii:^\,  <.*  ii  trui-teu  ^  f.'''&^sSASilS.'     ■^'^'^^  only  ovi:.."  ohcurg* 
Xa   Liktj  bill  i<«;r^^.inir;<.*   to  fr^ud,    in,    ihnt  t)i«  4««f«mdi4it  hi^d 

would  tiMMwifj,SL%  Uiii  <uA<.i  of  uaouvii«tiai$  .^ouj{/;t    in   t]..I<)   tmit  bjr 

l»dt**t4*  j|fiir1»i^urft,    Uun  6ach  p^^^tner  b^'&4f{ie4ei  »  a^rbter  to  the 
oiii«i'8  to  Uid  e^-^'^tt  at    «x.c  pRrttsurulii^  prnpux'ty   ir.  his 
pdubvtiftion  or  >ia(2v.x  i.id  cuuirel  i-.i  Xhi,  tXtao  of  Xh*t  di&solutioa 
•f  til*  p*a'tu>.'r6hlp.     Uc:i™.t,    in  tiiis   CciiiO,    in 'tL«  Vcoence  of 
liUfriiiitfKt  aXlet^fitlona   oi   li'uu^,   jsnuvv  bs  h&ld    1.0  hs.ve  bean  a 
d9l»tor  to  t>i#  pft.'tnoraisip   to  tiir;  ^>wt'»r.ti   of   the  v-nlue   of   it« 
(u»««tM  wi.ioii  ho  biiu  in  i;ii>  pt»»«»n  ilor*  aithx^r   Iri     ctober  or 

tii«  r*;*«to   of    uiio   ©<;:.-«,    i t    ia  nil    i-ag^ort'cit   ii'i>«i.hir   It  to*  held 
Uit-x,  liie  y«t!rtn»r:jixip   >»;»   ui  fuu^  4xujolT9d   on   Ui«  <kx«  date  ecr 
tite  o&aur*     If  lb  ^ts  'i«!;ar}tr<.ti'3a  Uiat  t^e  p<;iijrin47i|}iip  voe 
dtaeoJ.f«*ii  ad  pf  zhti  dat'i   ■«"*  •^ha  0o«OHiX«4  "C'W-mt  »«  ouf*   c<»» 
versatlon,    tnaa  all   that  oaarpiAliumt  «P').Ud  b«   sntitlnd  to 
wouia  oa  tii«t  aaa^ali,   »f  xon^jy  )i<  had  «Xi>end9<l   In  the  partner- 
ship touainestt.     00,    alao.    If  it  b^  held  that  the  partnership 
dissolution  took  place  as  of  feliruaiy  1,    19r3,    the  save  rs* 
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Bttlt  in  «i;ffeot  ffiw«t  follow,   for  the  re>iiaoa  that  the  «00 
ahfi^rfttt  of  »toelc  actulred  isy  Ooint  botwaen  th«»o«  two  <}at«o 
VVT&  of  no  i^roator  vaaao  thwi  th«  ©iii'nmt  nftiXoh  h«  paid  for 
tbi^&i.      I'/  C«i«t  did  a(>nc«al  hia   f!«isi«lin<?»  t^ith  Dewes,   he  nad 
*A  right  to  do  80  If  th«  w-ijrtnwrshi^  in  fRct  hed  "boon  dicisolTad 
bttfcr«  these  d^allnga  ba-1  l>«<*n  'b^Kjim* 

J^o  f  idttolary  r^O^ticmahip  «xi9t<!^  'butt'wmen  the  p»/;t»l«ti 
aft«x  tho  diaatolutlcm  of  tfc«  pvrtn^ipshlt?.     Itaoh  ^co»»a«  n  debtor 
t*  th«  othor  to  th<0  «xt«nt  thc>it  oach  h^ld  partnership  aatiots* 
i^raii^  w«»A  not  t^tifflei^ntXy  rille,t*«<i  la  tbi?  bill  to   ^^.r^a  tho 
dei'endisaoit  ».a  o  truntoo  ox  ML^lii^  ^^^'^  ivauo  tm»  not  i^rosontod 
'hj  the  pleading;*;     his  sere  rofuonl  to  aoootiat  aftar  diasoiutien 
i»  to  bo  ;  ?genl<id  merolj  ««  a  PotuoAX  to  pay  m  debt;      it  wfiu  not 
a  r«fU9al  on  hi»  part  tf»  porforM  a  duty  l»po5  1  u;on  fciis  by  a 
fiduciary  obli|Efitl<5U .     '^n  thi^  ot»jo«tifm  oranael  for  <?ois|»laiiiimt 
8tat«td  in   opoa  ov^rt,   ref^rrlnai;  to  th®  flat's  of  ?«bninry  1»   1903^, 
that  ho  wado  nr»  minimi  for  ssnythins  aftor  that  tliso. 

i^other  or  not  thia  atatmeflnt  r>f  ec^sna^l  iren^  ba 
taken  as  un  aiml»«ion  of  r.<jor'l  biridinj':  upc>n  hi»   C!li»mt»    it 
is  clostr  that  ill.   'Jts^tsa  the   -rsn?./  thfljory  urpmi  wh.tah  th«   eauoo 
ohouXd  havo  bo-w   tri^d  uad«»r  th«»  pXoadinj:;^* 

•^*  -^<i«y  "*•  ■■^^'gfy.   ^-^4  II*- •  '-^'^»   *■*«»■  o'mrt  a.-ildj 

*Th-«  merif  r-'^futtfld  ef  a.  truatos  tn  oot«eut©  »m  sr.oro»o 
truat,   or  dcnl.vj,  e:*  wxiatsnct  o;*  the  trust  by  U'.o   tniux^e^ 
dooB  ttOt   con^titmto  ftucfti  fraud  fis   taJrao  the  nuse  out  of  tho 

there  w«  -.t  b»  an  ol«MB«it  of  poaltiva  f^aud  In  th«  trnnoao- 
tioa." 

i^nd   .In  ..■>a7j,.-B!  ^.   w^J.;^^b;j^;gh.   IC'5  111,,   on  pPt''?  :"''i4, 

th2  CvT^ri  »;dd; 

"In    irdir  to   tii.i-«  th:r    iruirc   "ut   ol*   \Hv  '.st^-^t/vJto  sirid 
•stabXish  a  trust  j^m  iBaXofioio  tho  tranuaotlon  by  mesno 

cf   -i^hio^.    Vhc   :ivnx^Ti:..:ii]^   <}"  j;r-:---crty   J.y    oJ;tc:ined  liwr,!  lt»c,    in 
fact,    a  e7h9ir.«  of  actuaX  di^a«lt,    •*  in  oth«r  vordo,    Ih&ra 
wi:^t  >ia  a^i  e.leinw.ut    •  ^i"  vcijitlve  Ct['j<i  f:.c'c<r:«>ar;y: '•,■■;  th<: 
promiko  and  by  ja«ano  of  w'Ueb  the  aac^uit^itien  of  thu  logaX 
tii'-l^   1«  ••"rcG,'j;f'JlXy  ccnR'-ts-j^iftlyd.'* 
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In  Llndlay  on  imrtnershlp,  2n<l  Ed.,  ••o,  326, 

tta«  fliutbor  say 8  2 

"As  r«£(A.rdt  property  acquired  aftftr  a  dissolu- 
tion, but  before  the  affaire  of  a  diesolTed  partnership 
have  been  wound  up,  auoh  property  ie  not  neoeeearily  to 
be  eoneidered  as  partnership  property,  even  though  the 
partner  acquiring  it  hatt   continued  to  carry  on  the 
business  of  the  dissolved  firm  without  the  consent  9t 
his  late  partners.* 

Xn  Ligare  v,  t^eacock,  109  111.  94,  tlie  court, 

in  dealing  witli  the  duty  ishioh  the  law  imposes  upon  a  part* 

n«r  to  account,  says: 

"He  must  be  charged  with  and  account  for  the 
goods  and  stores,  the  logs,  and  all  other  personal 
property  at  the  Kills  at  U;e  time  of  the  dissolution 
of  ti-iS  partnership,  and  all  noney  due  the  first  and 
collected  by  hiia,  with  interest  on  these  several  sums 
from  tliie  time  of  the  dissolution.  He  will  be  credited 
with  any  sum  he  may  have  paid  on  debts  owing^  by  the 
firm." 

Wt  are  inclined  to  the  view  that  the  authori- 
ties auatain  the  contention  of  the  defendant  that  the  ac- 
•ounting  should  have  been  had  as  of  the  date  of  the  dissc- 
Xtttloa  of  the  copartnership  in  question.  There  is  evidence 
in  the  record  which  sustains  the  contention  that  this  dis- 
solution took  plaot  in  October,  and  before  (ieiet,  the  de- 
fendant, obtained  possession  of  the  600  shares  of  stock 
Jll  the  Kai^ond  Illuminating  Oooipany;  even  if  it  be  held 
i;bat  the  dissolution  took  placs  as  of  February  1,  1903, 
the  decree  of  the  Circuit  Court  is  correct,  in  tiriat  the 
evidence  heard  by  the  master  does  not  prove  Uiat  the  600 
siMffies  of  stock,  the  then  only  assets  of  the  copartnership. 
Were  worth  more  than  the  defendant  had  in  fact  paid  for 
than. 

The  decree  of  the  Circuit  Court  will  be  af- 
flnsed. 

AVFXBHBD, 
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VKLLH  BR0THBR3  Cd|il>AKY, 
a  corporation. 


COOK  coimtY, 


Appe\xant.      i  205l,A*307 


K»«  JV3TI0B  IJKVIR  DKLlVlRieQ  THE  OIIHIO)!  Of  THIS  CcaTFT. 

Jflalntlff  brought  suit  in  ttf   Superior  Court 
•salnst  th«  defondant  in  an  notion  of  trospasa  on  the 
eaao;  a  vordiot  and  Judgxawnt  w«r«  entered  in  favor  of  the 
plaintiff  for  the  eun  of  #3,000»  and  defendant  bring*  the 
ease  here  by  appeal  for  roTiew. 

The  declaration  oonsiats  of  tvc  counts;  the 
first  oharg««  that  the  plaintiff  was  in  the  ewploy  of  de* 
fendant  a^a  a  oomt&on  laborer  in  th«  construotion  of  a 
building  in  Chicago;  that  in  doing  his  work  plaintiff  wae 
required  to  go  upon  a  scaffold  situated  about  15  feet 
above  the  ground,  and  that  the  defendant  negligently  per- 
Bitted  planks  of  the  platform  in  the  soAffold  to  resiain 
insufficiently  fastened,  aa  the  result  of  which  one  of 
such  planks  fell  upon  the  plaintiff  w^iile  ho  was  working 
under  the  scaffold,   thereby  injuring  him.   The  second 
eount  of  the  declaration  is  essentially  the  same  as  the 
first,  except  thnt  it  charges  that  It  beom^e  the  duty  of 
the  defendant,  under  the  statute  of  the  atate  of  Illinois, 
to  ereot  "such  scaffold  in  a  safe,  suitable  wad   proper 
sumner," 

?he  defendant  filed  a  plea  of  the  general 
issue,  and  also  special  pleaa  setting  up  the  <vorkraen*s 
Conpensation  Act  in  force  May  1,  1912,  and  It  alleged  in 
said  pleas  that  the  defendant  had  elected  to  pay  oorapen- 
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action  under  thn  act*     tha  e«sttiitial  part  of  th«  roply  (tf 

pl&intiff  to  tha  ep«oi«tl  ploas  la  «ia  folxova: 

"that  th«  d'jf (swdiait  did  not,    aw  by  mtid    'orlCrtmi'B 
Co«j»».«iiiuivtii)n  .vci  r<i  :uire«.i,  f  o- or .;  ih-  Ju  iiA^'tiint;  of 
th«  injury  to  th«  plaintiff,   fumi»h  to  thti  plsin- 
tiff  iv.'raonally  t..t   the  tiiflo   vX  iUrinti  tht-  pXfiintiff 
as  nn  •wploye  of  tlio  cl^!«f  sntlint  <  u     foreaaid,    fsr  nny 
oth>r    iii.0,    or  pout  bt.for-,:   the  hHi>i  en:  he  nf   th*    in-iA 
injury  to  the  plaintiff  in  a  oonopiouou*  plnoe  at 
tlife   t-uiU  plaiit,    rc'JBi   o^-  pi   o«5    -'lier'^   tliu  ijlivint-trf 
was  to  b«  oraployed  and  wua  4»rapley«id  ao  nforoaaid,   • 
xt'iiibl>i>  ut.-i.oi'iejit  of   uho   co/qjuni-'C^i .:5n  px'ovl»jionc  of 
U3i«  «uid  WorkoMm's  C«aip«na;^iition  Aet  in  d<»f «:udant*s 
«;-ui«l  pX««  mouliotied."* 

It  i»  aont««ndo  i  od  bt^alf  of  the  defendftnt 
th?tt  the  eii^loywont  of  pluintiff  by  dafnndijat  was  iwlth- 
In  tb«  «Bipio>jRO«tii  «jnu»nrat»<i  i»  the   torkmen*»  Cocigptsn- 
set  ion   -  ot   of  l®li,    and  that   the  only  rdUJftdy  of  the 
plaintiff  for  tho   injuries  coK)j;lAiK»;a  of  i«3  th.t  proTided 
lny  thi  Cot»a?onitjution  >>ot*     It   ie  u-gc'   th^t   n  judgment  for 
th«  plaintiff  «i^hOt  b«   i^mi/tainu     s'ht^r'i   thtrtj  witi  no  avwr» 
a«int  in   ihe    u>6lfa*v'tlm  t)i  <t  the  purtiee   /^er*  not  \m&f)r 
tho  A«t*     la  both  count 8  of  the  dttelnr«^.tic>n  the  lylalti' 
%Att  ftllogi?<d  ihwt  ho  Wi  ')   ftt  tV\«'  timQ  of  thii    (ficlcUjnt  en 
wjfiploytt  of  th«  'iefandtjit. 

In  bringing  hio  auit  pl&intlff  rali<«  upon  hlo 
common  Inw  rl^jht  of  action  toi:  tha  injurlee  h«  r^  oivodj 
h©  ae  aot  u  cijing  in  hi  a  aan  baJialf  .ir»y  »p»iai*il  right  or 
priYil«ge  greint'jJ  to  hire  a©  on  on^loyo  un^^er  tho  Gon- 
penuation  Act  of  1911*     2<i  iaoiote   that  n«lth«r  h*  nor 
hi«  «i^loyer,    the  def.jnd.int,    wtro  under  tho  CouEp inflation 
!^ct  bee^uao  of  tho  failure  of  the  employer  to  poot 
tho  notices  required     by  tho  ••■ctj     but     dofondnnt     eon- 
tonda  thu^t  it  V'in  thf?  duty  of  the  plaintiff  to  rillogo 
in  hl»  deelnrtttion  facto  whidh  would  take  both  plain- 
tiff oad  defendsBt  o-it  of  tho  op^^ratlon  of  tho  Coupon* 

sation  Act.     Under  tho  ple&din,:^8   in  the  o  ae,    it   io  not 
necoary  to   conaider  this  aueetion.      If  the  A«<»Ri?.-r,^t.-!  nn 


bt. 


-ato/. 


f. 


:  >.'/.'■ 


ne^ 


Ion  «1  11    ,»«!'  o   :>i(^  ai    1"  iq  #ifl  ^*i>a(7     .19A  n'^iiits* 


filed  by  the  plaintiff  were  insufficient,  in  that  it 
■howcd  upon  its  face  that  the  plaintiff  was  an  exaploye 
of  defendant  in  one  of  the  oeoupations  eniuaerated  in  the 
Aet,  and,  hence,  was  preei-uaably  under  the  Act,  and  if  the 
declaration  contained  no  allegJitiona  that  defendant  vaa 
sot  liable  under  «bie  Act,  defendant  could  hare  preeented 
thie  question  for  decieion  in  the  trial  court  by  filing  a 
deaurrer  to  the  declaration.  This  it  failed  to  do;  it 
filed  the  plea  of  the  general  iseue  and  also  two  special 
pleae,  to  which  a  replication  was  filed  by  plaintiff. 
Under  this  state  of  the  pleadings  it  aust  be  held  that 
the  defendant  waived  its  right  to  present  the  question  at 
this  ti««  ia  thia  court,  the  Usue  of  whether  the  par- 
ties were  or  were  not  under  the  Act  was  presented  under 
the  pler.dings  adopted  by  the  parties  without  the  objec- 
tion of  either  or  a  ruling  thereon  by  the  trial  court; 
this  puts  an  end  to  the  matter  so  far  as  we  are  conoerned. 
In  Von-Boeckiaano  v.  Corn  Products  Co.,  274  III, 
605,  the  Supreme  Court  held  that  where  a  defendant  relied 
upon  the  Coapensatlon  Aot  a»  a  defense  to  an  action  under 
the  factory  Act,  such  defense  need  not  be  specially  pleaded 
by  the  defendant,  ond  that  it  could  be  made  under  the  ple« 
•f  the  general  issue. 

It  is  also  urged  by  counsel  for  the  defendant  that 
plaintiff  Should  hare  alleged  in  his  declaration  that  the 
failure  on  the  part  of  the  defiendant  to  comply  with  the 
proTiaions  of  the  Compensation  Aot  relied  on  in  the  second 
count,  was  an  aot  of  oasission  by  im  elective  officer  of  de- 
fendant. There  is  no  merit  in  this  contention;  this  suit 
is  not  brought  under  the  Compensation  Act.   The  theory 
of  plaintiff  is  that  the  defendant  has  never  brought  itself 
under  the  Act  because  of  ita  failure  to  post  notices,  etc.. 
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&•  required  by  the  Act,  And  It  !•  not  oontended  tiiat  the 
Cempenaation  Act  does  not  apply  to  the  fact*  of  the  ease  for 
any  ether  reason. 

It  io  eh own  by  the  evidence  that  the  defendant 
is  a  contractor  and  that  it  haa  built  several  large  building* 
in  the  city  of  Chicago,   The  plaintiff  was  c»ploy*d  at  dif- 
ferent tiaea  by  the  defendant,  and  on  different  buildinga. 
It  is  inaiated  by  the  plaintiff  that  when  hia  work  ceaaed 
upon  a  particular  building  in  the  courae  of  conatruction  by 
the  defendant,  hia  relatione  to  the  defendant  aa  arj  eaiploye 
eeased,  and  that  it  waa  incuiabent  upon  hi«  in  each  instance 
thereafter  to  seek  a  new  employment  witn  defendant,  ilain- 
tlff  teatified  that  ho  caiats  to  thla  country  from  Ireland  in 
IMC,  and  that  the  accident  in  which  he  sustained  the  inju- 
riea  complained  of  occurred  Jeccii»ber  lo,  191*i;  tliat  he  oaae  to 
Chicago  in  the  year  1911;  that  hia  first  work  in  Ciiicago  waa 
with  the  defendant,  '.^•lla  Bro there  Company;  that  he  was  thf^re- 
after  «»ployftd  by  the  Thompaon-Sitarrett  Company,  ttlao  by 
Oriffitha  &  ijon,  and  by  a  man  named  iietterj  tfcat  he  had 
worked  more  than  once  with  theee  different  contractors; 
that  he  would  work  on  one  Job  for  three  or  four  weeks  and 
would  then  be  laid  off,  and  that  he  would  look  for  another 
Job  with  any  contractor  who  aiight  be  in  need  of  help, 
i lain tiff  waa  a  laborer,  and  in  teatifying  he  related  at 
length  hia  different  employmenta  for     different  contractors 
and  upon  the  aeveral  buildings  during  hia  real dance  in 
Chicaf:5©  prior  to  the  time  of  the  accident. 

It  aeeaa  to  be  undiaputed  that  plaintiff  waa 
eaployed  by  the  defendant  in  the  early  part  of  fovember, 
1912.   Thereafter  ho  waa  employed  by  defendant  for  three 
days  on  the  sutler  3toa,   building.  On  Kovember  26,  1912, 
and  until  the  date  of  tive  accident,  ho  worked  for  the  de- 
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f  endMrtt  on  Vhe  Hoaenwuld  &  mil  tnillding* 

In  aupj^ort  af   t/ia  ali«£<&tl<«iu  of  iiia  rapliea- 
tidn  the  j^lAUiviri*   iMi.roduc>^i  %  nuistior  of   nitnanQtB  -^ho  t«s* 
tlfi«d  ih-)i  no  notioaeof  miy   0O.rt  i9er«  posted  lij  thtt  d«» 
f«»daiti  in  or  upon  thtt  HDAenwald  k  .40x1  building  i»Meh  it 
««•  eoaatruotiiii^*     fXain:iff    leai^d  that  h«  hiid  oTor  sa«n 
aotiees  u  >cai   this  ouildin^  durin^ig   who  tlse  ho  «a«  employ «»d 
th«ir«;      cm   Urx<9  other  h«nd  &  nuaiber  of  vitiie03«a  to^tif iod 
f«r  def«ncl(jiot  th&t  «uuii  notices  UmX  boon  poutod  on  the 
Wilding  by  Ui«  dttjr^ndjuit*     Vhore  is  lauch  OTidmico  in  tliio 
record  t  >uehin^  thla  suittcr  of  po/^line  noticoa{     oiglit 
«itQos'3«»  teritifiod  en  b^a^ialf  of  tiio  pio^iatiff  «md  six  on 
'b«3utlf  of  th«  iiof «iuti.'«nt  in  cana^atlon  tlioravith.       'u  ixtirsi 
ejutraincu  th«  tOMtiuony  isiven  by  tha3«f  witnosaQS,   mxA,   ^vhilo 
it  iu  dir>.'Otly  contradiotory,   ^e  SkTo  of   th«   opiaisoi  that 
tAor-j  was  suffioii^nt  ovidi^co  haard  to  w  rraat  tho  Jury  in 
finding,   as  it  ovid«nuly  did,    th.t  tho  noticaa  had  not   in 
futti  boon  poiitol  u^on  the  building  in  eoeplianoo  with  tho 
statute* 

It   is  urged,   howover,   by  oyunael  for  defendcnt 
that  even  if  it  be  ooricoded  that  such  notlcos  acre  ziot 
post<id  on  the  Rosonw^d  4   <^oil  building,    thu  pluintiff  is  in 
no  poi«ivion  to  i&rail  hjU^ell'  of  Uiia  tua%  for  tho  ronson 
that  notices  hud  boon  poiatocL  upm*  tiie  Butl«tr  Bros,  build* 
in€,   wnioh  deifondfmt  w  u  also  oon«*tr%ictin.i,  during  liov^ber, 
191:^,    ;^d  -sh^roou,    it  v^iU  contcuded  by  doftmdant    ;>h;it 
plaintiff  vas  also  employed.  It  ^•mai  to  bu   conceded 

that  plaintiff  wus  eaployed  upcm  the  Butlar  Broo.  building 
fro«  SoTewbor  19,   1913  to  KoroKJb^  22,   1912.     A  sharp  cantro- 
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▼•rsy  ooours  at  to  iiii«ther  the  plaintiff  «a«  transferred 
from  the  Butler  Broe,   building  by  an  autnorised  a^ent  of 
tlie  defendant  to   the  noeenwald  St  Weil  Ijullding,   or  whether 
he  wae  disonnrged  from  worte  ao  an  e»ploy«  for  defendant  on 
the  Butler  iiroe,   building «   and  thereafter  sought  and  ob- 
tained «uploymeat  for  the  defendant  upon  the  Hosenvald  & 
Weil  building  on  November  26th,     ilaintlff  testified   that 
he  «a«  discharged.     A  witness  for  the  plaintiff,   an  employe 
•f  the  defendant,   testified:        "There  is  no   euoh  thing  as 
transferring  us  with  *ells  Brothers;   when  we  were  laid  off 
a  Job  we  had  to  go  and  hunt  up  soaethlng  else,"         Another 
witness  testified:      "When  1  worked  for  aells  i>ro there  I 
would  work  on  a  Job  for  three  or  four  weeks;   then  they 
would  lay  us  off  and  we  would  look  for  another  job  with 
any  other  contractor  where  we  oould  get  work."      ieatifying 
in  his  own  behalf   the  plaintiff   said:      •'When   i   worked  for 
Veils  Brothers  on  the  S ears-Bo ebuok  job  and  on  different 
buildings  for  wells  Brothers   i  was  laid  off  each  tiae  and 
I  would  go  to  sone  other  place  and  ask  for  a  job,      1  would 
work  for  whatever  contractor  I  could  get  a  day»i3  work.     On 
this  particular  job  s^have  the  plank  fell   on  «e  1  was  hired 
right  there  on  the  job.* 

Hyan,    superintendent  and  witness  for  defend- 
ant,  testified  tnat.   "The  foreinan  on  the  iioeenwald  t    ieiX 
job  wanted  a  few  good  aen,   handy  laborers;   so  i  went   down 
to  the  iiutler  aroa,  job  and  told  the  foreman  to  pick  out 
a  couple  of  good  laborers  and  send  then  up  there,     lie 
pointed  out  Curran   (the  plaintiff)   to  «e  and  said  he  was 
the  only  one  he  could  spare.      1   told  Curran  to  coae  along 
and  go  to  the  Hosenwald  &  Weil   job.*      It  appears  that  the 
witness  Ryan  was  general   superintendent  for  the  defendant 
•f  all   its  construction  wortc   in  Chicago;    that  he  had  super- 
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vision  of  mor«  than  X.COC  a#n,  smd  that   &00  9T  600  aen  w«r« 
omployftd  cm  th«  »utlor  Bros,  buildinif.  alon*;  and  it  also 
Appwir*  from  hia  teeiifflony  that  iiis  aitMition  had  aot  beoa 
«all«d  to  the  inoldont  of  his  transferrlaft  Cux-r«n  to  the 
RoBonwald  o  ^<»il  building  until  the  night  before  the  day 
h«  testified  at  the  trial.  Ourran  in  fMtt  did  not  go  to  tJie 
HoetnwaXd  <^  utiil   job  until  novnAbiir   2;>th. 

In  contradiction  of  A>an*o  teati^ony*  iieJ^tuuara, 
the  labor  foreiaan  on  the  Hos»onvald  i^   ieil  Job«  testified: 
*I  hired  1/ art  in  Uurran  on  the  .oaenwald  It  weil  jab;  he  nsked 
ae  for  a  job  and  X   put  hia  to  work.  Kr*  Hyan  novor  tcXd  aae 
tliAt  he  vae  tramsf erring  or  would  tran«f«ir  or  had  transferred 
s^artin  uurran  from  the  Butler  i^roa,  building.  "*  *     I   did 
not  talk  to  Hyan  about  needing  £een  because  ^  did  not  hare 
to.* 

we  are  of  the  opinion  that  there  waa  sufficient 
•Tidenee  heard  on  the  trial  to  euutain  the  ooatention  of 
plaintiff  that  he  h&d  been  disenarged  frooi  hio  eaploynent 
<m   the  l^utler  Bros,  building  and  that  n«  had  been  rt» 
employed  by  the  defendant  three  days  thereafter  on  the 
Hesenwald  i.   v;eil  builoing.  tijee  eheets  were  introauoed  in 
eridenee  by  the  defendant  in  support  of  its  olaia  that  the 
OMployment  of  pXa-Lhtiff  was  continuous,  but  «e  do  not  think 
they  were  by  any  a>eans  oonclusive  of  the  oueation. 

Xhe  alleged  failure  of  the  defenuant  to  fur- 
nish the  plaintiff  with  a  ataifsment  and  to  post  notices 
aa  provided  by  the  Act,  see.  1,  suboeeo.  3,  par.   "o",  is 
set  forth  in  plBlntiff »8  replication  above  referred  to.   It 
is  ineisted,  however,  that  thie  proviso  requires  notice  to 
be  posted  only  in  eases  shore  an  employe  shall  file  a  no- 
tioe  with  the  seer<9tary  of  the  ^tnte  Imreau  of  Ijtbor 
statistics  that  he  does  not  intend  to  be  bound  by  the  Act, 
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the  vhdle  of  paragraph  *ft"  1»  as  follows: 

■o.      in  the  Avent  any  employer  elects   to  pro- 
Ylde  and  pny  coKpeneation  provided  ir.   laia  .'tct,    then 
•Ttry  eioployt  of   said   ««ployer»   na  a  prrt  of  hio  con- 
tract  of  hiring,    or  who  .iiftv   be   er.pl oyed  nt   thti   time  of 
tha  takint^   effect  of  thia  »ct,    vend  tu«»  accer  tanoe  of  Its 
proYleions   by  the   er.ploycir,    aiialX  be  deemed   to  hfi.V6  ac- 
cepted all.    the  provisions  of   this  act  and  ahull  be  bound 
thereby  \ujles3   within   thirty   days  after  ouch  hirin^^  and 
aftor  the  taking  eft' set  of   this  act  he  shall   file  a  no- 
tice  to   the  contrary   flltl-.   the  secretary  of   the  ...tote 
Bureau  of  I,abor  Utatistios,    T7hC3e  duty  it   aLall  be   to 
lra.T>edi».t«ly  notify   th*   eaiplojrer,   end   if   ao   notified, 
the   employer   shall  not  be  deprived  of  fti  y  of   hi a  com- 
mon law  or    rjt-^tutory  defe-iiA^a,    and  until    such  notict 
to  the  contrary  is  plven  tc   thp  eciploycr  the  ncasura 
of  liHbilit.v  of    the   e'^ployer   for  pny  injury  shall  be 
deterjiiin®d  eocorflinp   tc   th<»  co»pftnB8tion  provisions  of 
this  Bctj   I^rovided.   hpwfeve^ ,    that  before  any   such  em- 
ploye shall  be  bound  \iy  the  provisions  of   this  act,  his 
eoployer   ahall   cither  fuiniioli   to   yuci>   <su;ploye  personally 
at   the  tizne  of  his  nire,   or  post   in  a  conspicuous  plaoa 
at    the  I'lnnt   or   rooiia  or   plsAce  wjiere   auch  eaiploye   la   to 
be   employed,    a  legible  stwtrnent  of   tii©  coBipensation 
provisions  of  this  act," 

under  this   tara^raph  an   ojBploye  may   ohooue  net 
to  be   bound  by  the  Act,   but  ii   is  provided  that   3uch  em- 
ploy* will   br»  bound  by  the  Act  unless  within  thirty  daya 
after  "such  hiring  and  after  the  taking  effect  of   this  Aot 
he  shall   file  a  notice  to  th*-  contrary,"   nto,,   and  it  la 
insisted  that   the  words,   "bofore  aay  such  employe  shall  !>• 
bound  by  the  provisions  of   this  Act,"   relate  only  to   &uoh 
employes  as  may  elect  not  to  bf  bound  by  the  Act  by  filing  a 
notice  ns  provided  by  the  Act  with  the  State  iiureau  of  i«abor 
.itatistios.      'He  do  not  agree  9/ith  this  contention.      If   tha 
ar^uxfient  of   counsel  be  corKeot,    then   there  ^ould  be  no  reason 
at  all  for  adding  the  proviso  to  the  paragrafh  of   the  Aot  re- 
ferred to;    that  pruvisc,    in   Its  nature,  must  have  refcrenoo 
to   employes  generally,   and  partioularly  those  who  would 
otherwise  be  bound  by  the  Aot.     Nothing    votxld  bo  saved,   and 
Bo  benefit  would  accrue  to  any  ampleyo  by  the  proviso  In 
question,   who  by  his  own  act  had  elected  not    to  be  bound  by 
the  Aot.     The  proviso  is  a  limitation  upon  the  right  and 
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liability  of   the   (impleyer,   and  for  th«  benefit  &t  employvft 
\iAit  might  othcrwisft  cuja«  undur  the  ^et,      it   !•  clr»ar  that 
It  was  th«  purpose  of   tlx«  Icgialature  not   to  permit  aa 
employer  to  oXala  any  benefit  umder  the  Aat  In  «  »uit 
broupht  by  an  employe,    whnrtt  he»    the  eiaployer,  hati  not 

•ojapli^d  wltn   ita   provislone,      '£an  beneficial   purpose  of 

/aragraph 
v.:;     >m.B  to  notify  nnploy**  tkafc   tiie  eiuployer 


operating  under  the  Aet,   and  that  employee  oould«   if 

th«y  Jiaw  fit  to  do  eo,   protect  their  iiiteroets  by  filing  a 

notice  vith  the  bureau  »«ntion«d*   in  oa»«   ^v^ch  ^mfloyttm 
•hould  ejeet  net   to  vrerk  under   the  Act. 

"A  cr^reful   »xafi3ination  of  all    ta«oe  cftaes  will 
•how   tiiwt    shere   the  oonatruotion  given  to   the   «orda  of 
a  stj»tute  ia  variant  frow   their  i^trlot  nnd  lit«»ral  laean- 
ingi    sucn  oonstxuGtion  ia  only  Jastified  upon   the  ground 
thai  it   effeotuntes  the  intGrii;ion  of  the  hegialature  at 
manifestly    Ueclos^d  by  a  contiJeration  of   the   ^ole  con> 
taart.« 

The  I  gopl^e  •?,   lioae.   174    111,   310,   S17, 

It  is  true,   in  subetance,   as  argued  by  eounsel, 
that  the  words  ^aforettaid,"    '*said,'*    « their*"   and  "stuoh*   will 
generally  be   roferrea   to   the  laut  axiteccdcnt,   but   there  lib 
anpla  authority  for  the  /.olding  that   ^Lis  rule  ?/ill  not  ba 
strictly  ap|/lied  where   such  application  would  reeult  in 
destroying  or  laaterially  altering  the  intention  of  the 
legittlatura  as  oppressed  in  the  vi^oXe  ountext  of  the  Ian- 
guago  under  cuusidoration.     i  arograx'^  "c"   oootc  quoted  oon* 
sista  of  one  aentenco,    and  itn  are  inclined  to  XX\^-  ^tvw 
that   the  words  *suoh  eriploya''    relate   to  and  laodlfy  tho 
words  ^ every  exaploye  of  said  cr^ployer,"   aiid  that  ?/hon  the 
proviso  in  question   la  oonatruod  with  the  viriulc  context  of 
tlio  paragraph  of   .mioh  it  ia  a  part,    it   ia  clearly  apparent 
that  the  legislature  laeant  that  no  ej^loye  would  be  bound 
by  the  Aot   in  oases  whnre  the  employer  had  not  fumlehed  a 
stateaent  or  posted  notices  ae  required  by  the  proviso. 
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in  l'^-<-'T,l9  V,   Ivttl.  urrny.   147  App,   246,    reiitd 

upon  by  defendant,    th«  court  said; 

"It  is  a  gciieral   rale  of  law  that  n  iroviuion  or 
•xoaptlon  in  a  law  relataa  only  to   tlit  paragrurh  or  din- 
tinot  portion  of   tjde  ennotaierit  whioh  imr:irtdiHtely  pr«oedea 
it,  imles*  a  diffdront  ccnatxuctlon  iae  n«oesaary  to  carry 
into    effi-iot    Uie  avidant   intention  of   the  lrgi«l-^.tur«   in 
pa»3inp,  it,   «6   such  intention  oppeare  froiE    the  whol«  act.* 

"A  word  ssny  be  referred  to  the  only  antecedent 
wiiioh  can  aake  aena*  of  it.*         ii»  ^«    .f -jght.   1  A.  &  E. 
448. 

■Every  interpretJ=ition  th<it  leada   to  un  absurdity 
oajfJit   to   t*«  rejected,"        Vaitclis'   Rule*. 

to  iicld  th«t  the  proviso   in  question  Applies 

enly  to   bucJa  ©atyloyce  a«,   for  oUitr  reaaona  end  by  their  own 

•leotioa*   xs/oulti  not.  coaie  untiei-   the  Act,    v?ould  be  to  render 

the  proviso  aeaningleae.     Aa   to   such  ec&ploy^B,  pnreirtiX'Yi  *«• 

ef  the  Act  g©ve   them  the  prlvil«?ge  of  r«fuslntr  to  coae  under 

a 
the  Act.     i.ow,   then,   in/cs»e     vAiere  this  risJit  -tfsa   exercised 

by  an  employe,   could  the  proviso  hs-ve  any  posjalble  relation 

to  hia?        Jhere  an  employe  takes  his self  out  of  the  operation 

•f  the  i«ct,    there  cstn  reiitain  no  reason  for  provisos  in  the 

Act  which  would  hBve  aserely  the  same   offset  upon  the  rights 

of  sueh  esiployt  as  would  result  from  his  o^im  voluntary  con* 

duct. 

voaplstint  ie  msdp  of  the  rulinge  of  the  trial 

eourt  or.   the  ndi^iission  of  evitience,   as  te  wtiicli  we  do  not 

think  such  error  occurred  sa  would  werrrnt  a  reversal   of  the 

Jud^^er.t. 

It  ia  also  insisted  the.t  the  court  erred  in  tho 

giving  and  refusing  to  give  tc   the  Jury  certain  inetruotions. 

Wo  do  not  think  any  rev«5f sible  error  wfig  committed  by  the 

triel  court  in   this  pArtloultir. 

The  Judfiraent  of  the  Superior  Court  will  be  affirmed. 

AVynOfSS. 
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;,:,.,A]3  J.  PKTTEHSCK,   a  minor,        )^^  ■-:■■  ^-^    X»rl«    CP  Vf  ^ 

by  .I'.cula  I^,  3;-ott5riSoa,  hia  '< 

AppelXv;c.  ■          )      '  <* 

v-«  i        ,  ,.. 

Avr  ell:  lilt.       ,     i 


t-u  Ju^>■^2Ci^  i;svt;K  DfcLii/tas-;^  t;:^:  curies:  07  n:-;  coLnir, 

1:nis  ia  an  appeal  frca  a  judlt:,;zcnt  c*    tJ;:;i2  ::u;- 
aicipfnl  Ccurt  in  favor  of   the  pl^intifr  snti  c.:iainot  tiicv  dsi- 
fcndnint  for  t.Uo  ^-uii  of  #4^<^. 

jMftlntiff,   Sdv/ard  J»   ^/Ctt-crsori,   a  boy  aix 
ycara  of  tJivOJ,    ouatained  injuriea  caujiicsd  by  a  fall,  frc-a,   who 
rear  poroh  at  tiie  occond  floor  of  a  uulldiui};  c^mc^d  'oy  <i<3- 
:fendr.nt,   loco.ted  at  >.o.   2  507   Uetil  Chicago  avenue,      'iha 
buildin,',^  v.'Gs  a  tiirec-atoi'j  bricl;  uailuin;;,,   cOiitviiiiirig 
thrci-!  siiz  racsi  a];;3rt!u;,oata,  or  vi'}:iojA  the  r::laintirf 'a  f^Kily 
occupied  the  uprt^-   or  third  aj.-n.rt:.ciit,    Uio  coftinaas^'Ji 
■fa;r;<ily  occuided  tlic  firi^t,  ;i!i.d  zhc  seconck  rir:c!,rtiacnt  was 
occupied  by  a  fr=...ily  apz-ieU  Luppo.     'Xlin  l/uildins;  faced 
Jiortii,   srsd  frai^jfi  poxcliea  TJcrc  at.t:.. ched  to  its  ::-o:;.r  or 
sotith,  end*     Tiidu^j  ^^oichkn  r^^.^ro  «:ircla  i>l){;at;  lb  fc«;t  long 
;.and  10  fv^^Jit  M16.&  t-iid  noTO  connected  by  a  ytKilrvj&y  x-unain^T 
I'ru-Vi  tiic  .cround  5  ea^-ei    to   Uie  porcu  at  tike  third  floor.      TLc 
fl  c-ora  of   tlifs  p':!vroh<s9  were  abcut  l<:r/©l  ^ffith   wixe  i'loory  of 
tlis  yevoTai  «pftrt....!''nta,   arid  tho  otJenir;.:.'-  to  ''^*i5i>  utaiis-wrvy 
■wore  ■:■.<,    /■;■'::  ..  ;.   «i;jiu»   Of   tlift  porch^sa, 

:. :,   i;'   ccnccdcd   that  tiie  rlJ),.intif::'  fell  frou 
;tiio  acccnd  perch,' rn-i   that  hX^  fall  w;?» -Gftui^^ad  '•  ivin^ 

[ycy  of  .''.  bcsra  of'  ;,lanlc  v/hich  with  otl 
^.Vi  .rallirjs  iil'tixa  Qcaond  porcii  n^ji^r 


Cn   thf;  Co.y  of  tho  ncoiaent  plnintiff ,    v;ith  t^jp 
or  tiireo  other  Kinll  cliilUren,   r-nQ  picking  .nt)ont   t'ac  accent?. 
perch;   lie  ler.ncd  p^tninot  the  bcu^.rd  in  q-u«stior)  vml  it 
CavR  wr'.y  end  ho  fsll    to   the  ^rountt,   a,  distnncs:  of  Jihcut 
t'.7elve  fftf^t.        'iitnoo:;eo  tOGtiflod  that  icvini^difjtft'ly 
after  tiio  irccident   they  cxrox-incd  tho  TjC0  3Pd,''i'h.lch  fell 
v.'ith  the  plr.lntiff;    that  th^y  found  it  v.sa  rsttiin  end 
eaten  av:ay  at-  the  ends,   and  thr-t  th?»  nailc  'v:hich     hold 
it  r/oro  ruoty,     The  evidence  on  the  whole  fairly  tcndccl 
to  prove  thrxt  the  c.ocid(2nt  v/'.-.o  ca-uscd  hy  r'sa:3cn  cf  the 
defective  and  ovvt-of-rcpair  condition  of  the  !:5ou.th  aido 
of  the  porch  on  the  socoud  floor,  nc-ar  ita  e''c;-t  emi,     I'or 
cor.c  tiriie  prior  tc    tlio  acciclGnt  a  -iivaodcn  bcr^ch  hs..d  fesosi 
;:l??.ccd  af^aii-jot  this  p.-rt  of  the  railinr,  hut  fcr  scsc 
rcaocn  it  had,  bc-::i  re;.<iOved  a  dr;''  or  tv70  hoforo   the  oc- 
curronoc  in  question. 

it  i-j  IriOiatC'd  "by  counocl  for  the  dGfcndcmt 
thrit  the  ('cf ciidcint  is   not  Ic^Rlly  rsaporjsihlc  for  tho  in- 
jui"ic3  v/hichf  the-  p?.ri.Liitiff  sustrlned;    tih.at  the  part  of   the 
second  porch  fro;n  v;hich  plair.tifr  foil  ^wr^.a  not   in   tho  poac:- 
c::-oion  of  or  under  the  cor.trDX  of  tlio  defend?jr-t;    that  it  T/as 
pr.rt  of  the  preniiica  dc;::icod  to  the  tenant  who  occupied  the 
second  floor,   and  that  no  Ic^n.l   duty  v/as  imposed  "by  the  lav/ 
upon  the  defendant   to  koep  this  part  of  thcj  ■j;.:orch  in  repair. 

It  i3  eliOT,!!  by  tho  evidcriOo  in  \.he  record  that 
on£'  n.ppr caching  either  of  tho  floora  of   the  huildintj  frc.a 
the  {-rouKo  level  by  usinij  the  rear  etair,r:!-y,   '.Tould  not  or- 
dinarily he  rcq-aired  to  uso  the  part  cf  the  poroh  frcs:  vfhi    . 
/plaintiff  fell.      Koti^ithctMidiai'    this  fact,  v;;o  nvc  inolinc:' . 
under  tihc  cirQumstanoes  of  thia  Cr^sc,   to  hold  thr.t  tiic-  fir... 
and  second  porchea  ntt ached  to  tho  rear  of   thia  "buiX 
ahould  bo  regrtrded  as  a  cca.'-on  v.:;:;  r.hic-h  it  -vn.a   the  drity  of 


Ov3 


tho  c-iier  cf  tke  I^uilci-;!  to  keep  i:i  a'  rv^^oonauly  ,jnfe  con- 
dition for  ouoh  persai'is  aa  iur.ht  iiave  a  Xe-.-:l  r^.-'-^   r^j  >-^„- 
t>ic  aarso.     iio  inc^Gzo  or  ci::rc;iy  coul^i  ba  hud  to  t:io  rc^-r 

of  the  t.>:ird  or  um-v;t  floor  or  the  builcJiK^*'.  -  ..^ 

J.  -    J  _^. .,<.  ,.ji.w,  :^  ^^y  a  u.'^e  cl   limits 

lc«ot  in  j:,-,rt,   a  com:;\on  vRy  v^iiich  was  provided  for  the  U3s 
of  tlio  tciirntG  in  po^jsession  of  the  third  and  eeocad  aprirt- 
Jsonto  of   tho  t^uildins:.    the  cv-^icr   carmot  c£-capo  liability 
on  tho  ground  Umt  that  pf:.rt  of  the  second  porch  fron  ^viU^-h 
plaintiff  fell,    vvhich  way  only  a  fm  foet  avvay  frc^  the 
^  otnir  opcnin^jo.  v/aa  in  the  c^clii«xve  central  «ml  poc;2ca;;ion 
^  of  the  ten^^Rt  of  th^  second  floor,      Ja  thii^  the  cvidtnco 
fairly  tteds   to   uhov;  that  the  cvrrii^r  of   the  buildii^s  ^^i&c^ 
With  rpr,j3cn  i^i^pect  J.uj3t  such  en  svccidcnt  to  occur  az  :aia 
ii^,ppcn,   froe  the  darcerouo  condition  in  v^hich  the  sc. 
porch  i-aa  loft.       The  buildii.:;  in  c^ueDtioa  was  vjhat  &i£ht    • 
bo  called  a  tenement  houses,   and  the  duty  ia^posed  by  l.v 
yj;cn  -^he  o.ner  :f  .3uch  buildiKs  to  k^cs^  the  cecoM  por<2h 
in  a  reasv^a^^ly  <jafo  condition  i;;  quite  aa 'definite  ^t>  thn 
duty  i£:pooed  upon  hin  to  }:cc|i  tho  ccK:vio:i  vaj  fj?c2i  tho  ^:.. 
front  to  th*i  roajC"  of  uuch  huildine  ^s-ce  frca  defects  and 
trax^o  v;]:ich  sii^ht  lure  rmd  onda>\-er  childro,-!  iivins  ixj 
tha  huilc;ini.% 

Ccuncol  fur  the  parties  have  oailea  our  p.t- 
tcintion  to  anny  author! tlo3  tcuchi«s  the  litJbiaity  of  th^ 
cv7ncr  cf  a  buil.'iir:  for  fniluro  to  keop  in  rea^nably  c^- . 
condition  isfays  ur:^ca  in  cc:u^n  hy  scv:cr-al  tcnn.nta  of  ..     .,. 
buildin:;. 


The  rl^;ht  of  plaintiff' 0  fa.T.iiy  ta  utse  tlio 
occond  porcli  mio  j^ppurtenant  to  thoir  rlgiit  to-uao  dnd 
CCCUP7  '«iiio  tiUrd  floor  of  the  builaiu-;.     'ilis  plrvintirf 
hb-d'  a  right  to  use  the  second  .ttiz'ch  in  oOiiis  to  and  frca 
his  hcr^c,   e.nc  -wc  are  inclined  tcv  tlio  view  tha.t  tho  o?;nor, 
vdicEc  duty  it  r:ro  to  l:eep  thi-s  csavrc^n  v.:-y  isi  rcp:xir,   could 
rcc-orsr-bly  havo  anticipatod  that  n  child  of  six  yeara  of 
VQO  ni?:ht,  T.'itn  thct  inattentiveneos  charge teri otic  of 
children  of  thsit  ^^.re,    atop  tc  play  s.oout  tlio  ccccnd 
iji^orch  Gt  the  second  floor. 

The  e?^oe  of 'Ben  y  if  v.  I.'rr.^^mr,   151  vi.ll»  icp, 
536,   relied  upon  by  defcndJir:!.    -.aicn  cloBoly  cr.craiijcd  is, 
^e  tiiinir,   nr*  authority  in  f^xvor  of  the;  plaintiff,      it 
elioula  \}e  borns  in  rdnd.  thv.t  hijro  v;c  .-^rc?  dealim:;  v^'ith 
a  defect  in  the  yc'cor4d  porch,' turd  that  there  io  no  qutiu- 
ticn  but   that  tha  pin. i-ntifx"  hud  a  ri^i^ht  to  uae  thia,  j^orch 
iri  £ciri|^  to  mid  i'Tcn  his;  place  cf 'rGaidcwco,     In  the  itcnry 
<^'"^3^»  iJiilini*   -^^    ■■^■^>^  held  on  the  Tacts  of  that  cane  that 
no  ether  tenr'.nt  hnd  the  i-icht  to  use  tha  platfor::;;  v.rA 
stnirs  inyolvcd  rtfp.ir.at  the  '.rill  ox  objccticn  of  the  ten- 
a:-it  of   the  third  ilcor  of  the  huiiding,   and  this  cn.2G 
held  that  v/ith  reference  to  the  uppes'  porticri  of  tho 
stciirn'ay,   that  ia*    thnt  portion  v/hich  led  frc:ii  tho  oeccnd 
to   thf?!  tliird  floor,   it  not  bein--;  a  co^-aaon  v/ay  liUt  tiaeci 
e:tGlucively  'by  th<^  tcisr-t  of  tho  thir;J  floo^,   thu.t  the  de- 
fcnurMnt.  's.vao  under  :  ..   lci::al   Ohlij^Aticn  to  hccp  it   i:-   rcpftir, 

i^  11;:::.::.::  *^«   ^iXli-"-;,    is?    lll.   Aj>p,   10 »    the 

court   zr:.yB', 

*»Ai5  applied  to  fi  stPin^cy  or  lt>n.:i:-  -;:• 

cf  the  huildini?:;  tvhich  werej^idcr  the  ch«.r  •  • 
of  appellant  ati  ov/n^ir,   anH^oro  u«e4  '«>y  '^h 
fficRnij  cf  i/:-:rr:;i;j  or  egrests  to  or  frcra  tlic  pr^ 
rented  by.  i.hc;a  rjs  rr/crrc-i  in  the  decl^^.r^tiori, 


the  duty  of  appellant  as  o-:>n'$r   to  Iccep  thr/.i  0:-fo  and 
free  frcn  hrxsrrd  ar.d  danger  is  plain  end  beyond  cjues- 
ticxj," 

i.t  la  v^lsa  uri'^ed  on  b'cur'.lf  of   tlio  ar;}!  ell  ant 
tiaat   she  had  no  ntrv,ice  of  tiiO  cut«t)f"»r<-:-r;ir  wid  rotten 
con;;:ition  of  x,he  pln-rik  in  tjucation.     'j;Lo  tviuerjcc  e*:o";i; 
that  tiiG  dofendtuit  reoided  on  the  pvcsxl->i^.     One  v7itness» 
a  tt?ri.n,ut  of  the  snccnd  floor »   t'^itifica.that  "before  the 
i^ccidcnt  in  rU(^;Dtion  '^'he,    tho  v^itziess,  had  ccaplalcod  to 
tile  defer.dJiiit  of  the  condition  of  the  porch;   this  is  do- 
Kled  "by  the  dcf enchant..     There  r.-aa   suifieierst  evidesice 
introGUCGd  ;Cn  the  trir-1  to  xmrmnt  tn.e  j  112-7  *«  finding 
thrit  tha  dc;ferid:nit  hnd  notice  cf   the  cor-cition  of  the 
plrxnk,   or  thct  by  the  exercise:  of  reasonable  care  aueli 
notice  ccuiA  hfive  "been  had  by  lacsr, 

"he  ;|iid£*!Kent  of  the  imnicip"-!  Court  vrill  be 
affirucd. 
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A.  B.   ilBOLA  9t  &I,\  ) 


COOK  CaUMTY, 


\;      /2  0  5I.A.  310 


!nii»  is  a»  ttj?p«».l  fron  a  d«or«ft  of  th«  Superior 
0ettrt  dlsaisslng  complainant »•  l>in  for  wmt  of  oquity. 
^/  tho  biXI  alleged  that  on  May  2,   1^14 ,   ttio  co«* 

plainant  had  rooovored  a  Juii«ai«nt  a^ainat  tha  Ciiicago  Bail- 
aayo  Company  an j  th«  A.  B.   Ilrola  Coapany  for  th«  aum  of 
16,000;   that  tho  Chicago  Hallwayo  Coiapany  proaaouted  an 
appeal  from  thia  ^udipaent  to  this  eourt;    that  while  the 
appoal  wao  pending,   on  April  ic,   1915.   the  C0£iplaln»at  and 
the  Chicago  Railwayo  Company  entered  into  an  agrewsent, 
«ftiich  vme   entitled  "GoYonant  not  to  eue,"     thie  agreesaant 
proTidee  in  autoatance  ilxat  in  oonsideratioo  of  the  payment 
^  the  Chicago  Railwayo  COwpany  to  the  coaplainant  of  tho 
aum  of  13,000,   the  coaplRinant  agreed  to  take  no  aotion, 
either  in  law  or  equity,   or  to  prooecute  any  writ  of  exe» 
out  ion  to  obtain  eatief  aotion  of  eaid  Judigaont  froia  the 
Chioago  Railwayi  Company,   in  any  forsa  or  laminer  ^shateoevar; 
and  in  thie  inatrusent  the  oomplninaot  agreed  to  toe  forever 
precluded  "frow  aaaerting  any  right  againet  the  aaid  Chi- 
cago Railwaya  Cozapnny  he  say  hare  heretofore  had  to  proee- 
cute  and  colleot  hio  said  clai«  for  pereonal  injuries  to 
the  under eigned  n^ainat  it."      It  ia  alleged  in  the  hill  that 
the  ^13,000  referred  to  waa  received  by  the  complainant; 
that  an  execution  trae  isaued  upon  the  jud^ent  and  a  detuand 
Made  by  the  eherlff  upon  the  A.  B.  i'irola  Go»pany  for 
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M  b*#*i»MOM  Vi«q-«0  •TMriiaJI  tiapl^O  .d$  ttU    ]000,«# 
.^ii.«.#,ft«  n«  o*«l  |>.,«,«  ^atwrB  •t«rXl«ii  .uttiuo  ^ 

•iU  lo  tu^ittuu^a  .sU   oi  yimmo  •Tai^XjUiH  ^.uiO  .sU  xt 
'*•"••  •■  •'^  •*  ^♦^^  io-ni.Xa-op  *^   .^o,«t  1.  M 

It^f^M^  Unsuu.  ,•  «.t  xmM  lU   ,v-^i»0  .tii.XXa«  •.^no 

.1  •.itMim  i«io.«<,  m  MUX.  *i«  ,1^  ^^a#,  *«.  .♦^ 

xm  T«^pO  •x«,ii  .8  .A  s/w  M4tt  wi,»^  .la  x4  Bhrnm 


for  the  wsount  of  th«  jud^^^nt;    that  th«  •x«oution  ««• 
returned  "ao  pmrt  eatisfled'*;    that  there  la  atiXl  due 
til*  •«n|ilalnMi%  on  ««4,d  jud«;s3ient  the  euu  of  |t2,000;   that 
the  Judgment  wae  the  result  of  an  aotioA  brou^t  by  the 
•ompleinAnt  againet  the  defen4a»ta  beoauee  of  an  nooldent 
vhioh  resulted  in  Injuries  to  him  en  January  XI,  191^.     the 
Mil  further  alleged  that   the  A.  B,  I'irola  Coiapany  had  at- 
ttt&pted  to  wind  up  Ite  affairs  and  business  before  the  an- 
tty  of  the  Judgment  in  question  in  order  to  defraud  the 
OQffiplainnnt;   that  the  def endv^V  A,  B.  llroXa  was  one  of 
the  Btockholdero  of  the  PiroXa  Cosjpany;   -  but  it  does  not 
a|»pear   in  the  abstract  of  record  filed  herein  that  I^irola 
was  an  officer  of  or  that  he  had  any  ofehfii  interest  in  the 
oocipany  than  that  of  a  stockholder.        It  is  further  alleged 
In  the  bill  that  iiroXa.   and  several  otbar  persons  ^o 
vore  tsAde  defendants,   vere  in  possession  of  property  or 
Moneys  which  equitably  belonged  to  the  A.   B,  } Irola  Qom» 
pany,  which  property  «nd  moneys  should  be  applied  in  satis- 
faction of  the  |a,000  which  coaplainant  alleges  is  the 
balance  due  uj^on  his  Judjtpent. 

Dftaurrers  were  filed  by  the  defendants  to  the 
bill  as  asaended,   «hich  denairrero  were  suetained  by  the 
oourt  and  the  bill  was  diercissed  for  want  of  equity. 

SeTeral  questions  are  arrued  by  counsel  for 
the  complainant.     The  determinetion  of  one  of  these  ques- 
tions is,   in  our  opinion,   decisive  of  the  right  of  coa- 
plainant  to  the  relief  he  prays  for.     It  is  our  opinion 
that  it  appears  on  the  face  of  the  bill   that  the  Jud^r^ent 
la  question  has  been  satisfied  and  paid  in  full. 

There  can  be  no  controversy  about  the  right 
of  one  joint  tort  feasor  to  purchase  ixls  peace  from 
threatened  or  pending  litigation.     'JThere  a  olaiiaant  has  m 


•Mr  uml$u9wmm  mdt  $mta$  limmkmi  uU  to  i$utmm  «4i  t«t 

•Mb  XX1#«  •!  •iMiLI  #Mi#   :*k*l\^ifm  ttMq.  o«*  ••trtu/^Y 

#««a  sOOO,i«  !•  JMM  •«»  i«»«Q|fctfi  klM  mp  immaXMlmmtt  •M^ 

»iU  \4  tattk«i4  a»i»9M  am  \m  #JUi«n  oiU  ••»  lovMStoit  "^ 

fflWAXao«  iM  !•  ••<<•••#  •#•»*«•  t»^  •tit  l«Ai4i«  #«Mii«Xfa«« 

Mlt     »llXVii  ,XI  rMtfiM^  <M  ou^  d#  ••XxvtiU  ai  ••lXiM*i  MdXAt 

•ts  kMti  xcMMiflioO  aX^sli  .4  ,ti  ndt  ^mOS  bmmlJ^  «*iU^urt  XXitf 

•«•  •Hi  •volod  ««i»ai*Ai<ir  !>«•  •«i«ll«  t.:  bsl^att 

•41^  Ak«j>«l»l>  OS  imhi9  nl  aoX#««ui>  «i  it»m^9l  •tU  to  t^ 

to  t«o  •«•  ^o«il  ,C  *i.ita«bii»tttA  fdl  /A^   {iMfti«£4p«M 

#••  OftoA  JX  #u<:f  *    IYn»fn»!>  jiX<Mt^t  M^  to  •««*Xo£(?C9«#t  •lit 

»loTXi<  §ftfi$  taifV^A  A»lXt  *«#••«  1#  tmnf^m  •ii#  «l  v«t4V» 

•fU  ill  im»x*$nk-^n-ic  v»  ftMi  ti<  tmit  «i  t%  «»aitt#  «•  viw 

A«»*XX«  «0iC4^Xtft  c  .T»I^XM(i:90»t  «  !•  #«(£#  OM&tf  xiu»fH» 

•4ir  «n««<>94  x»iUo  Xaivvo*  biui   4*X*«i^  #Aiif  XXXtf  mU  Si 

«•  X#in»«oT^  to  ool«tto«t97  nX  •«•»  ««fwii)C»to*  •J^im  vtov 

-•Xl«i  al  b»iX«<i»  •#  ktu9dM  •XVIM*  ik«i  \twx««9  AcXiiip   .tmv 
•«(#   feX   ••i^XXs  #ii«cX«X4EiWO  ^Xite   X>0»iit  •((#   to  noi^Mt 

•  tMOS^&it    Ailf    «•<!•   Oild    •9«4lX«tf 

•i''  .i«t«l>  •0$  xtf  4#iXt  •«•«  •«OTxmaoC 

•H^  Xi  i>«i>iA4«u«  •«•«  ««»««iH»x»  itoXjiM'   «t«^a»Mi  ••  XXitf 

>v  Tot  ••••tooxi*  tJNr  xxx^  •Jl#  &••  ixmm 

Tot  ji.t»4UM>t>»  ^4tf  if«   -     ".  BnoX^c»tfp  X« 

-•oap  •••«(*  to   niM  \:^  a^^XlttnlAVftioX:  jiu)ai«Xv(Q^  M(t 

««••  to  IMi'^  -^•l»pJ^    ,fVOiaA<ti>  7U0  «ri    ««X  •'YS>Xi 

nOX4TX««  VMO   k  .  £0t  •T«TV  e  t   tvlf^^    ntki  mi   tlUMlAXqr 

#B»milMri  IMM    «4UU        '  )  ci^    to   ••«)    ftdi    «•    •tM»«9^  Ml    SM0f 

.  <  liA  mX  b  inq  ^nm  i^oXt^itA«  iio»tf  •sM  mmii—itp  d 
#4^11   oa/  luod«  x*'**v*^"tt*  ^'  ^  <^*<>  oY» 

•  •«{!  tnwbUX*  «  otoifV      .«oXi*gXlXi  yaX^Mi?  to  Mt«*i»9i<li 


T»Ud  •xistlng  olala  agtiiost  eevttraX  Jciat  tort  fenvorf, 
•Bjr  oat  of  «uoh  joint  feanors  may,  by  i&grt«a«nt  with  suoh 
oX&iffinnt,  purehasc  his  pe«o«  wiUxout  affsoting  the  riglit 
of  8UQh  olaijii«Rt  to  hring,   an  aotioa  against  all  th«  others 
against  vnom  such  aotioa  may  lis,  ths  thc^ory  tt^pon  whiok 
"oovenants  not  to  sus*  oontracts  havs  bssn  tisld  ralidfia 
that  thsrs  Is  sxisting  a  olaim  the  assertion  of  which 
Bight  oause  annoyanes  or  expense  to  one  of  several  against 
iri&«K  suoh  olttiffi  is  nade.  Ho  suoh  f«)>ots  are  shoim  hy  ths 
hiXl  to  exist  in  the  Instant  oase*  Mo   aoeertion  i» 
suids  in  the  bill  of  oomplalnt  that  the  ooaiplalnant  has  any 
olaitt  against  either  the  Chioago  Ralisays  Company  or  the 
A*  B.  firola  Company  tdiioh  would  furnish  the  hnsis  for 
legal  aetlon.  Suoh  olaltt  as  the  eoiaplalnant  has  had 
•gainst  these  defendants  has  been  merged  in  a  judgment* 
upon  which  ooisplalnant  had  the  right  to  have  exeoutioa 
Issus  and  his  Judgement  satisfied  out  of  the  property  and 
assets  of  the  defendants.  This,  as  shown  by  the  billt 
was  the  legal  status  of  the  ooapXalnant  and  the  two  oor« 
poratlons  in  question  at  the  time  the  bill  herein  was 
filed,  except  that  the  eosiplainant  iiad  seen  fit  to  aoeept 
the  mm   of  $3,000  In  consideration  of  his  promise  not  to 
prosecute  an  execution  on  said  Judgement  as  against  ona  of 
the  Judipaent  debtors. 

Clearly  the  agreement  all«»ged  in  the  bill  oaa 
not  be  regarded  as  a  ooYsnant  not  to  sue,  within  the  mean- 
in€;  of  that  tera  as  used  in  agreements  wiiich  have  been  held 
waUd  by  the  oourts  of  review  of  this  state.  The  bill 
shows  that  there  was  in  fact,  wiiatever  the  parties  may 
have  seen  fit  to  entitle  the  agreement,  a  promise  entered 
into  by  the  ooeiplalnant  not  to  proeeouto  his  existing 
rii^t,  as  exeiuplifled  by  the  Judgment,  to  have  execution 


mtmtUm  9dt  lis  s^Mlaj^  m»U»m  mm  i^nXid  ^4  tammlmlo  dwM  !• 

•i«*XMv  Alsii  JiMtf  •rai(  u^9m%$u99  *—»  «#  ^m  •^om»^o" 

dollar  to  ii4U4-SM«4i  »4t  «la|»  «  9fiU$ubt%  •!  •«*xi^   :^4dl 

tsAiajl*  X««»Y9t  to  •«•  ai  ••M«i»  «•  •ooaxcpvo  mimio  ^.i:tl4i 

Mil  ttf  m96m  •tm  ^Im)  tf^uc  #9     »»A4a  <■  j^om  ««(fti 

90^  Y«   UMN-^''   •^««i^«fl  0|kJlOi43  04^    IBMMlS   #t4i«»«   tUrl'Ji 
AJM   con    ^i1«JlX#X«B0O    (MU    •«   a^XO    itMrtt       .BOi#»«    iit)t»X 

4iaXi«««uw  i»Tiii(  «i  JilBi^  •tU  bajL  tlUMOJi Xa*^««  itoiitv  n>3i^ 
*«•  -J  pdt  \m  0MO  b9i\*lim9  ttt^mttbtii  BiA  bam  •ju««i 

%i^AM  •At  1^0  oiPOiip  ««  .  . ai««t>a»ltiA  »at  lo  ■l»««» 

•iMi  mrt  »Mi  hmfi  i«»Biml%^^  ««a  lo  aviAlo  Xii;^'  *<!'   uAr 

#<t«««  0tf  >i)  a9««  b«it  #a«0Xffiq^o  oiU  44uU  l^ooKt   ,^111 

.«rto#itoh  ttmmaiikul  •M 

-oMdi  mU  nJUl^iif  «»ii  a  4tum*r9Q  a  «•  botiumn  otf  imti 

Mod  W04  OVOd  Jtoldtr  (ic:i-:si;i39't^  au  *0««<  ••  ««•!  todi   >A  ftoX 

iXl#  odr     •otf««o  tXi'.-  to  %«ir9t:  la  oiYitoo  oii#  \4  AX(«r 

1|Mi  oolnai^  »4*   lo?»/A4*    «*'"^    ■'    -■"    •^'»jr4^   4mit$  oro^a 

i>o«oliio  o«XiW»»>4  »  siiiOAoaX]^  :•-.  4X1  aooo  •t«A 

:tflii»Jai»  oXii  oiiMooo'i^  o4  #«#(  fmniUMiqfMH*  o«ii  x^  •'<U 


ismted  and  levitd  agmin«t  property  or  a«i«tt  of  boUi  do- 
fondants.  Thoro  ottO  not  at  tho  tl»«  thlo  inotrunont  mui 
auhdo  and  enterod  into  any  mat  tor  In  oontroveroy  betwoon 
tho  parties  thereto;  the  oauae  of  notion  had  been  merged 
la  a  judgaent,  whioh  Jjudgi&ont  «e  ti^lnk  was  satiofied  by 
tho  aeoeptaneo  by  oomplainant  of  the  ovta  of  #3,000*  and 
that  tho  instruttont  in  queotion  muot  be  regarded  as  a 
roXeaoo  and  payment  of  the  judgment,   as  against  hoth   tho 
A.  B.  jtlrola  Company  and  the  Chioago  Hallways  Company* 
It  1«  clear  that  this  wup^'pot  t')©  intent  of  tho  parties, 
as  expressed  by  the  Inatruzaent,  but  notwithstanding  this 
a  *ooTonant  not  to  sue**  can  haye  no  applioatlon  to  a 
oase  v^ore  auit  has  la  faet  been  brought  and  jud^^ent 
entertd  against  one  of  the  parties  to  auoh  agreement. 

?he  bill  diaoloseo  that  tho  ooffiiplAinant,  at 
^0  time  he  entered  into  the  af.reentont  with  the  Chieaee 
Railways  Oofflpany,  did  not  have  or  pretend  to  hare  any 
oaKisting  olala  upon  vhioh  he  «ould  have  a  right  to  bring 
suit;  his  olaia  a^ninst  tho  Chicago  Kailvays  aosipnny  had 
boon  reduced  to  a  Judpaent.  Complainant  had  not  prayed  an 
appeal  from  this  Jud^Bent;  he  had  not  sued  out  a  writ  of 
error  to  procure  a  reversal  of  It;  »nd  it  is  fairly  in- 
ferable froxB  the  bill  itself  that  eomplainant  had 
ohosen  to  be  satisfied  with  the  entry  of  the  jud^ent  in 
question  in  his  fa-ror. 

the  general  rule  is  that  there  oan  be  no  con- 
tribution between  Joint  tort  feasors,  and  that  a  release  of 
the  liability  of  one  of  thea  will  inure  to  the  benefit  of 
the  others;  and  this  rule  is  applicable  before  o-ait  is 
brought,  after  suit  ia  brought  and  p<;nding  jud^ent,  and 
after  Judgnent  has  been  entered,  in  oases  «^era  tortious 
eonduot  is  i&ade  the  basis  of  a  elaiji>  or  aotion. 


t8-<:   -  .):«    l>l»ii»k   >>«^J  ■     \  'X09JU    vi    il 

•iw*     ^l'•  ■:•■» 

^A  •VAit  o  ■  »tf  »•  sTAXi  SO!  e\xiwiiail 

Mxi  taA««BO  »%««Xi.AS  o:^Mij]io  Mli^vjiJt^^A  aulaXo  9JUI  liltm 

mm  i^x««^  ^fn  i^«jl  iwutia^^mciO     ^Snim^Uui  m  oi  ^99ub9t  apM 

tm  titm  m  iVA  *«im  iao  ibAU  •»>!  i«aA«g»«4  «JUttf  ostI  X«*l(fii 

-rti   t^«Jt«t   al    ;fi    fc.T         *       *te    iM-XAV^H    A  9i%Mp<^q    s*    «OT«A 

•  lATAl  •X/i  Bi  noii»A«9 

*-    *    '-rtA<f  ,    .;         Atvi&Jt  !'    »     --     ^-    ■tilitSmiimdi 

•  Lun  A«ol»tf  •Xcfaaii....^.  .^^  w^.  ;««a4#a  Aif^ 

.A^i^lwi  t«  mJtmlo  m  \m  AiAAo  Atfi  mtm.  si  #«iifr«A« 


Vt  «r«  Inellncd  to  think  that  thcxHi  la  muah 
a«irii  in  th«  oontention  of  eounseX  for  the  defendants  that 
the  Chloago  Hallways  CoMpany  atiouid  have  been  made  a  party 
defendant  to  the  bill*     The  bill  i»  baaed  on  a  olaist  of 
a  Talid  Jud^ent  against  both  defecdante  in  the  conmon  law 
prooeedinga.     It  i»  true  the  biil  aeserta   that  by  agree- 
meat  the  oomplainant  haA  pramieed  not  to  endeaTor  to  oollett 
asgr  part  of  the  judgment  af;&inAt  one  of  the  defendants. 
The  Judj^'^ent  i»  a  unit;    ^*   i»  valid  and  euforolble  agaxnet 
all  or  nose  of  the  def'^    Mnt&t    aA,  whilt)  the  question  i» 
not  v<iti»out  diffieulty,  we  are  ioolined  to  the  view,   in 
tiiat  by  hi»  bill   the  oomplain^iint  io  tandeavorlng  to   enforoe 
the  Jud^^ent  agi!»inat  on«  of  the  parties   thereto,   and  that 
ke  seeks  by  i»hat  we  regard  as  a  creditor* 3  bill   the  dis* 
oo-rery  of  assets  of  one  of  suoh  defendants  with    dtiioh  to 
satiefy  the  Judgfitent,   that  h@  i^  oompelled  to  show  affirma- 
tively in  his  bill  why  ^Us  jud£!^ent  was  not  or  is  not  en- 
forcible  against  both  defendimts  in  the  eoamon  law  aotion. 
Creditors*   bill»  are  baaed  upon  tli«  tiieory  that  a  judjjiwent 
ereditor  has  made  a  bot^a  fide  atteospt   to  have  hi  a  Judgment 
satisfied  OB  execution  against  all  of  the  Jud^psent  debtors; 
we  prefer,  however,   to  r«9%  our  deoiaion  upon  the  determina- 
tion reaohed  by  u»  tliat  the  »ll<9^>«d  coTenant  not  to  aue 
esMuftted  to  a  release  of  both  Judgment  debtors. 

The  decree  of  the  aup«rior  Court  will  be  af- 
firmed. 


iMdi  •^oJifecMttb  BSii   10*1  X»«imo»  to  avxJuftiao*  nct^  ni  #!«•« 

X#1»q  «  •*«■  0#»tf  »rjui  Miiaxht  v>'9[««9  W^ffnllMd  •B*3lilC  •:!# 

10  wUMi9  «  HO  !>••«¥  al  lti4  rndt     «XX1«  •ill  ol  iin«bcwl«* 

«*X  muMMv  mU  aJt  Mtamha^^mb  xi^otf  tenl^  .i^   ^o'^xiAvt  t>XX«T  • 

-•rtia  X'  "^   i.?*Zi.?s«A  ltl4  •di  tun  ,myaiJkB%%mvi 

»     '     v* 
'£«  9*  \y:tXjir0ll'ixl;    ijU' 

••loltt*   »i   yii7&viR» 

taAt  bix*   ,ul«Y«iCi  ««l^««i(  Htlt  ^*  »a«  :^ial«t«a  ^a?,fi«^l>at  *dS 

"•tb  •<l:^  XXXeT  o^5toii^»l6   n  r;«  l>ie;;'si   •«  l«ii'r  ^o   «3fil»t  MC 

oi  itoXifrt    JtiJhr  vlcukin^toi^  ii»iA.   lo  -  JAVtit  to  vmyo* 

««•  ton  at  «•  j«iT  axlv  #qynflf|i»lit  *^  V'^   -^Xl;!  c^  al  y;tBrlS 
.aaitii»  «ai  ««a«>o  9^  ai  aiaaftnolali  i<#otf  #«ai/(JtA  aXrflatat 

#iiaaKT.l>Ai  t  iw  r.vMu  c-.j   .rv-N^:*     t»i^  jifK^  11  aiMk*  SJUf  nra*jtjyf»i» 
:«iioi»«»i>  ia«»ii.jca  «>^^^  ^«   ^       <^.-  .    '•  9»i^ir9a«#  oa  ftallaX#«» 

^•^  i«if««a7  «oli 

,      ..  '«>   9a«.»ivx  ,9   oi  ^niAi/aaii 

-l«    ^u    *i.,^    ;  :Mo'J  iQl-xaiJffi  a^fi  Tc   satoab  a*CT 

.  :  .s  r-  n 
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CfNcapletlnant* 
CHICAGO  STOCK   ^ARm  <t  TRABSIT 


Crtt*ft<-Cowplainttiit , 

1 
CHICAftO  iifOCK  YA^Xi  ft  TRAKSIT 


IJHSAV  A.   LAVSHT, 

'1^1,  4llt«*  I 


.  \-i, 


▼». 


C.   a.   B£LLAl&y» 


(Btfendawt)  / 


A|ff>«lX»nt,^- 


CIRCUIT  COURT, 


205  I.A.  313 


^au^.«Mi»* 


im.  jrusfioB  xanrai  tm,irmiB  rim  o^imov  or  tm  couht. 


fhia  is  «n  ftppenl  frost  a  dcorte  of  th,«  circuit 
Court  of  Cook  County,  Complainant  fii«id  a  loilX  in  aqulty 
to  for«olo0«  a  trust  dood  gl'tron  to  »«our«r  ih«t   paymoot  of 
-|[»  QotM  of  tho  faoo  valuo  of  $26,000.  Jolm  S,  LovoX  filed 
a  erooa»blll  in  th«  proooeding,  in  vrtiieh  h«  sat  up  title 
and  o«nerahip  of  on«  of  aaid  notoa.  A  final  decree  xms  eo> 
tared  in  tke  oauae  en  Februttry  S,  191$ »  titiUoh  decree  found, 
inter  alif».  tiiat  Level  Uad  a  lien  upon  tixe  property  des* 
eri1»ed  in  the  truat  deed  for  the  eun  of  $1,QC0,   and  a  de* 
oree  eaa  entered  in  Ma  ftKrwt   in  the   cause  for  the  sun  of 
#I«213.6@.   In  pursuanoe  of  the  deoree  the  property  in 
queation  was  sold  hy  a  naster,  «ho  in  hia  report  found 

i-  7  i  o ,  <7  / 
that  Lerel  «ms  entitled  to  the  sua  of  f^i20,9l   out  of  the 

money  reoeived  from  suoh  sale*  and  to  a  deficiency  deoree 
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for  th*  Bvm  ot  ;|^50S.41. 

7oIlowiui£  th«  «rntry  of  ihla  d»er««  imA  th9 
•ftlf  Qf  %h9  propftrty.  Urban  A,  l«-v«ry  filed  «n  InterTeniitg 
petition  ia  vhioh  h«  set  up  that  h«  was  entitlttd  to  $625 
of  th»  money  in  the  hands  of  the  ta^ater  whloh  under  the  do- 
erot  In  the  cauee  would  otherwise  be  the  ssoney  of  Level . 
The  ftppellant,  C,   U,  BellRmy,   fxled  An  answer   to  this  pe- 
tition in  whioh  ft£ie  alleged  that  on  February  7,   1916*   she 
purchased  all  the  right*   title  e:ad  interest  of  Le-rel  in  the 
deoree  for  a  good  and  *-- liuib'*     \o on fi deration,  without  any 
netioe  of  any  equities    txistiag  In  faror  of  lavery  or  aj:^ 
Mie  else;   that  on  ^aid  date  level*   by  aesignaent  la  writ* 
iag»   transferred  all  Jiis  rigett,   title  and  interest  in  the 
deoree  to  heri   whioh  assigriaent  was  filed  in  tite  Cirouit 
Court  on  the  30 th  day  of  ^aroh«  1916 • 

The  pleadings  and  reoord  disolose  that  ea 

Keveiaber  2i2,   iyi5.  Level  assigned  his  interest  in  the  sub^ 

Jeet-natter  of  the  foreclosure  suit  to  lavery;    ihla  as»igc» 

aent  is  in  writing  and  is  in  the  forai  of  a  letter  to  Carl 

Tour^e*  his,  level's  attorney,   the  isRteriaX  part  of  which 

letter  is  as  follows: 

**!  hereby  direot  and  authorise  you  to  retain 
out  of  any  jsorteye  that  oiay  come  to  &«  in  the  foreclosure  \ 
suit,  known  as  Franske  vs.  Chicago  i>took  Yards  &  Transit 
Company  now  {>&nding  in   the  Cirouit  Court  of  this  County, 
the  sum  of  iix  Hundred  and  twenty-five   (#625)   Dollar b, 
being  the  amount  of  Judgment  and  costs  in  the  suit  of 
U,  h,  Bohreer  again »t  myself  in   the  i:unioi|>al   Court  of 
Chicago* 

''     *ln  furtherance  of   ti.ia  agreeaont  I  hitrv^iiy 
set  over,    sell  and  assign  unto   the  said  urban  Lavery, 
as  attorney  for  tn^  said^.  H.  gohreer,   all  my  right, 
title  and  interest  in  and  to  my  claim  in  the  said  suit 
of  ITran&ke  vs,   vJtiioago  iliitook  Yards  &  Transit  Cojitpany 
up  to   the  «waount  of  fiiix  Hundred  and  Twenty-five   (^635) 
Dollars  aforesaidi    it  being  my  understanding  and  agroe- 
jsent   that  the  said  sum  of  lilx  Hundred  and  Twenty-five 
(4^625^   Ijollars  shall  be  paid  to   the  said  urban  Lavery,         / 
as  attorney  for  the  said  U,  K.  Sohreer,   immediately  upon  / 


.X».«oe«  te  mtf  mM^  it«l 

"•h  tU  vmlHtae  a»lii9  %%9fn\9i  edi  !•  ■Hfuut  t4t  oi  x**MMi  »iil  >• 
iffWAiTti  ^i  «xiuiix»d  .  uixr*^s  MCT 

'^;rM  tv  Y«t  vi.a'zLjit   »*iiiup*  tan  to  •ollM 

-Jiixv  nx  wN  ..r^i,  hlMa  an  indi    {weX*  Ml* 

•  tfiM   tfit^  ^i  i»9Vtat  aid  br^n^lmma  i»T»a   •dX€lX  itt  1»4laM>iV 
J4I  aX«Lt    ix«*T«i.i  •!  /Xus  »iifi[«oXo«tal  vil^  lo  «»lliij>-^M( 

XiLfiiU  c-  at  ti  iin»  ^Xtttm  at  9i.  ^owi 


ti  imt^^l 

1o  •oajiT*ii««a^  oX* 

s«  oiXeaA  Mm    iXM    .iftvo    J** 

X>aii  at  jf 

ftX«a  e. 

■  tali 

thft  •Aid  mouwy  htaiag  p»id  td  you  a«  my  cittortiBy,   Mid        ^  ^ 
for  this  ]>urpc«»«  i  Xi^rt  tanainvec  Um  MUd  9vu&  a»  afort* 
•aid,   it  btfinp.  my  intention  t<»  traxitfttar  and  giv«  at  tlila 
tiffi«  H,  oofflpl,«ta  and  praeent   titla  to  the  said  4uit  of 
Vxmn*k*  rm,  CMoaKO  t^toek  Yarda  ^it--  Tranait  Oompwny  to  tha 
liard"Hlr!>an  L»Y«ry,   a»  attorney,   up  to   tint  ai&ount  of   the 
elaijxi  of  the  aaid  U,  H,  Bohr  ear,   aa  above   set  out. 

•*Thl»  letter  ie  made  in  duplicate  and   I   requeat 
that  you  ifiark  one  ooi^y  with  your  approval  and  return  to 
the  said  Urban  layery.* 

Tha  record  diaeloaea  thtifi  on  February  7,   1916* 

Larel  a^ain  aaaifned  all  of     hie  interest  in  the  daoraa, 

v^ieh  vmn  rendered  on  Februai"  N&,  1916*    to   tlie  defendant, 

C»   A,  Ballajay,      Vhlle  the  r  ^o<^rd  aiAO'^'^s  tnat  the  aaeignment 

to  Larery  waa  firat  in  pint  of  tiisif,   it  doea  not  dieoloee 

any 
that  C,   A,  Bellaay  had/notiaa  of   euoh  aaeijfcnment  until  after 

the  7th  day  of  Fet»ruary,   when  ahc  also  r<»eelved  an  aaelgru&ent 
fro»  LeTO)   of  hi a  interest  in  the  decree. 

1%  ie  urged  on  beiialf  of  the  aprpt^nant  that  tha 
9«aijrcn«ent  to  tavary  did  not  oonvey  level *»  title  to  the 
deoree  in  question  ae  ai^ainst  her  asaignsient  of  February  7, 
1916,   for  tha  raaaon  that  at  the  ti«e  of  tha  Lavery  aesign* 
aant  the  note  which  fomad  the  basis  of  Level's  interest 
in  the  8uboe<iiuent  deoree  had  net  been  isx^rged  ^n  the  decree, 
and  that  tha  asaignisent  to  lavery  was  invalid  beoause  it  de- 
pended upon  the  happening  of  a  future  event.      We  do  not 
think  there  la  merit  in  either  oontentioa*     There  was  no  at- 
tes!}|>t  made  by  I.evel   to  assign  the  note;    it   arae  then  over 
due,   and  oonetituted  in  part   the  eubjeet-tsatter  of  the  ferw- 
olosure  proeeedinge.     The  aaaigrjusent  very  epecifioally  re- 
fers to  ^mtever  interest  ^^evel  might   then  have   In  any  de- 
oree  that  i&iight  b«  «»»t«red  in  the  foreclosure  proceedinga. 
It  waa  an  aasignaiant  not  of   the  note  but  of  the  clai;ii  of 
Level  in  vhatever  deoree  (sLi^t  be  entered  in  the  cause,   to 
the  extent  of  $6:^5.     Froju  a  reading  of   this  assigiment  it 
is  oleair  that  Levsl  intended  to  transfer  to  Lavery  a  present 
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•quitablf)  int«r«tt  In  ^iftt«v«r  d^oree  might  b«  rendered  la 
th«  o»u0t»  in  Irtr*l*«  f»vor«     H«id  no  <tMir«ift  l>«€>n  m,t6TeA  in 
the  «Auoe  Laveryvi'ould  hmv«  taken  nothing  by  his  as»i£na:.ent, 
not  1dc««u9«  of  ft  Xt^-o^  of  cbn)«i4«r»tioii  «t  the  tiase  of  the 

•xtoution  of  the  iL«isignm«);itt,  but  b««»use  of  »  failure  of  oon* 
•idtrAtion  occurring  th#r«aft«r.     It   io  obvious  that  ti^ere  wtm 
no  intent  to  irniii»f«r  the  nt^i^"  to  Iji'vety,   or  any  int«reBt 
therein.      It  wne  in  faot  «  lei^al.  trariefer  of  n  part  of   the 
ft8eignor*M  right  &n^  title  tc        ^iicse  in  acttont  unii,   as  9Ai4 
■in  Indifetm  »fita,|^,  ^o.  v.  Kiyj..  .   ilfe  111,   App.  IG2|^*  \  *l.ROh  »u«- 
eesoiye  Assignee  of  n,  uhoeie  in  aetioa  t£v:<f»s  it  9ui>jeot  to  the 
existing  e>4uiti«s  between  t^«  original  &i»<j)lgjaor  &n&  tiia  loime-* 
diitte  cietiignee,* 

The  Appellant  »ust  be  l^keld   to  hmw  Aooepted  the 
ti,s»ifjns?.«snt  to  her  ©f  level's  interest  iij  the  decree  in  ques- 
tion^ subject  to  ell  the  equities  imd  ri^its  then  exi&%ing 
in  prior  aaeignees  of  the  s«aie  fund* 

There  is  aoaie  contrariety  of  opinion  expressed 
in  the  Authorities  on  this  question,  but  there?  unn  be  little 
doubt  that   the  question  has  been  s^ttlt^d  by  the  Suprotiie  Court 
of  this  /Rotate  in  fRvor  of  the  oontention  that :<*f here  is  no 
pXaoe  for  the  doctrine  of  ^o^j^  XM£  puroriuae  for  value  with- 
out notice »   in  the  tranafer  of  sueli  a  ohoae  in  action,     ^ot 
only  does  any  purohaeer  of  i«.  aho»e  in  action  of  this  ohurae|iey 
take  it  tiubjeot  to  all  equities  of  the  orii^lnal  p^rtien  to 
the  chose  in  aotion*  but  a  second  or  subsequent  niidlgnne  takes 


it  subject  to  all  equities  existing  between  any  prlwp  asaii^nor 
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-fM  assignee,*       ^utherXaad  v.  Keete.  151  Xll,  864;   CotaiaeroiaX     ^ 
iiaife^^aSlt  V,  BurcXi.   141  111.   619;   Cftrr  t,    ^<i.u^i.  26  ill.   4ia, 
We  do  not  think  that  the  filing  by  appellant  of  i.0r 
aseiffnwent  in  the  Circuit  Court  aided  in  any  wny  4n  giving  tc 
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•ufih  «ie«lgnaent  a  priority  ovar  that  of  L»Tery.      if  hi» 
a»«ignBs«nt  wa»  otlierwi»«  Talld  as  ngalnat   9uti8«cuent  «Lt>^ 
Bignfteo,   we  ar*  unable  to   »««  how  hl»  vifht  mxd  titl«  to 
tlio  fund  in  question  oould  be  affsctod/toy  the  filing  io 
«OBrt  of  tho  ftsslgmaont  to  Rpp«Xlant,     Iiadinmi^  Hntoh  Co,  ▼» 

uT  10:1 

jyjac.    118  111.   API*.   1G3, 

Tli«  deer**  of  thr  Circuit  Court   la  affinaied. 
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Of  CKICAOO. 

05  I.A.  314 


MB.  /uaTicx  zavm  nffiLmmsD  ?ki  oi^mos  or  rm  ooubt. 

diait  Wit  brought  by  tht  plaiatlff  in  the  M\juai> 
•1]>aX  oourt  agttiiist  th*  d«f«ndcmt  tc  r«ooT«r  (m  a  prottl9»&xy 
not*  aatod  Jun«  10,   X9I4>   for  the  auis  of  ^1  «&?:>»  due  four 
months  aftor  datct.   benrinc  6>  int«r««t,   sl|£nttd  by  th«  d««> 
fondant.  Anna  ^,  Kondall,  wado  payabl«  to  heraoXf  and  by  hor 
ondorood.     tho  dofendant.  In  an  affldaTit  of  ci«rlta  to  tho 
elaiisi  of  plaintiff,  aot  u^  that  tho  note  in  queation  wa«  ob- 
tained froa  her  by  one  Henry  H«  Thooae,  without  ooneideratloa; 
that  the  plaintiff  in  the  euit  rooeiTOd  the  note  froa  Thoisaa 
without  oonstderation,   and  that  he,   the  plaintiff,  well  knev 
that  ThcMnaa  tranirforrod  the  note  to  hi«  to  avoid  a  ftefenao  of 
fraud;    that  plaintiff  took  the  note  a«reXy  to  colleot,  and  to 
avoid,  a  defenee  of  fraud;    that  Thoaas  represented  to  the  do* 
fondant  that,  he  would  depoait  the  note  in  queetion  vith  the 
Robineon  springe  Company  for  the  eoXo  purpoee  of  holding  eaid 
note  on  dcpoeit  and  that  it  vould  not  be  aasigned;  »nd  taat 
he,  Thottao,  traneferrod  said  note  in  violation  of  an  a^jreoKent 
not  to  do  so,  and  without  the  ooneent  or  authority  of  the  dO' 
fondant.       Later,  by  leave  of  oourt,   the  defendant  filed  an 
attended  affidavit  of  aerita  nhioh  set  up,   in  subatanoo,   that 
oho  denied  the  oxooution  and  endoroomeot  of  tho  note  aued  upon. 
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Mud  «htt  d«ni«d  that  ahe  tifinedt   endLor»«d  or  dclivervd  «aid 
note  to  ih«  Kobinaon  3x>ring;s  Coaimiiy. 

At  th«  qXovo  of  all  ih«  •ridcnoo  th«  trial 
court  directed  a  vordiot  for  the  plaintiff  for  the  aun  of 
tl«7S7«49,   which  the  Jury  retvmed  aooordingly;   the  de» 
fendant  bring*  the  o%»e  here  by  appeal  t&r  reriev. 

It  waa  disoloeed  by  the  eyidenoe  heard  upon 
the  trial  that  before  the  exeoution  of  the  note  in  queotion 
the  defendant  had  executed  ftnd  dellTered  four  other  notes 
for  different  «unount^  to  thOAeis;    that  two  of  theee  notes 
were  for  the  mm.  of  ^1«OOC  each,   ^.nd  two  were  for  C'1>*&00 
easht   that  these  notes  were  given  to  thosas  for  the  purposs 
•f  ensbling  hlsa  in   scaie  leftAnner  to  use  them  in  the  trazisac* 
tions  and  bueint^sa  of  the  Bobinscn  Springs  Company.       the  de- 
fendant testified  that  Thoi&as  hod  paid  different  amounts 
upon  these  notes,  although  she  adnltted  that  she  h»d  paid 
Interest  thereon  to  th«  Robinson  Springs  CcKapany,     Tselfcsoe, 
the  plaintiff,   testified  that  he  had  procured  by  purchase  one 
of  the  tl,ftCC  notee,   for  a  Tftluable  eonei deration,    <fl|:ht 
stonths  before  the  exeoution  of  the  note  in  Quit;    that  the 
oriffinal  note  for  1^1,600  ran  for  four  mcnthe,  and    as  renewed 
tvice;   that  he  had  had  another  note  for  |1I2,50C,   executed  by 
the  defendant,   which  was  paid;   that  iB^xen  the  $1,&CC  note  vhidb, 
he  had,  and  which  he  had  received  by  endcrsesnent  frow  ThOKAS, 
oase  due,  Thom«is  delivered  to  hint  the  |1,57&  note  on  idiich  ths 
suit  is  based,  for  the  $1,&C0  note  then  held  by  the  plaintiff. 

Ott  the  trial   the  defendant  sou^it  to   xhow  that 
at   the  time  ehe  signed  the  fl,&75  note  fteomas  had,  by  triclc- 
eiy  and  fraud,  led  her  to  believe  that  ehe  was  in  fact  executing 
a  note  for  $»0C,     An  objection  to  thi»  proof  was  sustained  by 
the  oourt,     Uv*   Gtewart,   counsel  for  dhe  defendant,   offered 
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to  t>roT«  *thfkt  nh*  lnt«nd«d  to   »igja  m  $500  oot«  nnd  tt«   (Tiioans) 
Mhowed  it  to  in$r  and  »be  remd  it,   and  h.e  took  ftdTanta^t  of 
li«r  «tt«»ntion  )}ttlng  on  hor  ohtok  luid  subatituted  Ui«  note 
•u«d  upon  hero  and  »he  oigjaod  boIieTing  tahe  ^9^9  signing  « 
$500  not«  »h*  had  x«mAm*  tho  oourt  rofuood  to  lot  in 

thio  ovideneo,  on  th«  ground  thnt  no  ouoh  isout  ««»•  m«d« 
u,>  by  th«  plOAdingo  in  th«  aa»o«  and  the  eorroetnoaa  of 
tho  oourt* »  ruling  in  thi«  partloular  1«  tho  quootion  wiaioii 
«t  nro  callod  upon  to  dotermino* 

7ho  mffidnvit  of  merits  And  the  axetondod  affi* 
dUTit  of  merita  filed  hy  tixo  dofendant  in   the  onuao  do  not 
aat  up  any  such  dofonaa.      If  it  l>a  trua,   aa  all  egad  by  da* 
fandant,   thAt  aha  algnad  the  note  in  tiuaation  hali^sving  it 
to  ba  a  note  for  $QOQt   it  ia  atranga  that  it  did  not  ooouf 
to  bar  or  to  bar  eounaal  to  aat  up  thia  Uafan^sa  in  either 
the  ori#!lnal  or  amended  affidavit  of  aierita.     CI  early*   when 
auit  v»9  brought  it  muat  have  bean  ayident  to  defendant,   if 
her  atRtement  with  refarenoa  to  the  eiroum»t{«noaa  under  which 
aha  aignad  the  note  be     trua«   that  an  effort  tvaa  being  &a4a 
to  aoXlaot  from  her  on  a  note  vhloh  aha  never  intended  to 
algn,     This  ie  net  the  defense,  however,   ahioh  she  relied 
upon  or  attempted  to  make  until  the  oHae  wfna  aotually  on 
trial.     The  original  affidavit  of  merits  char^Ksa  that  the 
note  was  without  oonai deration;    that  plaintiff  reoeived 
it  without  oon^ideratlcn;    that  he  took   it  to  avoid  a  de* 
fenae  of  fraud  whioh  aight  have  been  nade  to  an  aotion  by 
thosaaa;   and  that  'fhoaas  had  rapreaented  to  her  at  the  tiaa 
aha  aigned  the  note  that  it  aould  be  deposited  with  the 
Robinson  Springe  Company  aolely  for  the  purpose  of  holding 
it  on  depoait  and  timt  it  would  not  be  aaaignad*     ?hia  ia 
the  dafenaa  aha  suUcaa  in  her  original  affidavit  of  merita. 
and  in  the  attended  affidavit  she  does  not  set  up  that  she 


:■:■  oi^tiJK^tkm  Tf^oi  ftif  x>fT«<   ,<J:  JJMiV:^  •4a  li>aa  t»d  <M  #i  t^swOioMl 
o^0U9  Mis   bvj:  :09'id  Wil  «•  ^Xc<S  ttOUomttm  -SMC 

A  -^eii^i^   p-^     «»rt»i   M  'jR'jic  «»rf«  faa*  •!««(  ROi»  b»»» 

ils;.  -  XusK^xft^  aitill  ui.  .^uu  ^tU 

^maljaxpiwM  •$  Motm  Jt>»IX#f  9%»  wm 

-tytti  *..^.t  /.fm  ejnif.a  to  liTA^i. Hui  itil? 

i»ft(i4oa  i»i(  «v 
;i-»N£  1  .         .    .:t1«  j)ii4iv»M«  ta  Inc.  .-,...■  n.tj 
i»A»l»i>  o^  ftmbly  fm94  inuuL  iitum  $k  $tkttm»i»4  v^v  iXum 

f>-  fid  H^on  tttit  kf^astln  Ml*. 

•1  niitZ     .baojltjiMi  fttf  4o«  bill  '4U  btm  #l«o<|' 

Mte  JAdi  <tf  i»»  JOS  •••*  site  tiT«<iit%i  t^lktmtm  nUi  nl  bsvt 


wa9  ln1uc«d  to  9l£n  tiia  i?cte  ^y  fraud  or  trickery,  \>ut  »ii« 
&a:3«rti»  t)h«    114  n«t   exfout«  the  net«  at  nil  »nd  t^.at  9h« 
Jsttd  nat  <i«liT«r«dl   it  ta  th«  ^ioTdintisn  ::$priog»  Caii:pan.y«     cn 
Us*  -vlta««»  staftd  ati«  «tii>t*4  t&»t   «lif  4iA  sign  land  !»adors« 
lli«  uet*.     thftr«  Is  »«  «vl4«»«i«  la  the  reeord  vhlch  tend* 
tv:  ecntrauliot  tJa«  »t«t«mrnt  (3f  ^ItkioliTt  tlifit  h«  r«<s«lT«d 
U3t«  m>t«  fciur  BMnt^a  %«forc  it  b*e»  »  dut  and  th«t  ]3«  had 

Th«  d«f«;ftdftnt»   »T«^i{  if  %ht  »T«rr*«»nt»  Irs  hear 
orif,lR«il  ftffidJiTit  x-tfarr^d  te>  be  trmt,  vould  not  >•  p«r- 
:«ltt«$d  tt>  mnktii  the  defen««  tJBtftt  tUdcae  hed  ir$.» inferred  tin* 
not*  1«  flgilMtltty!  ©f  hisi  sigr««»«nt,    tr.  ms.   notion  on  feJio 
n<7tic  by  C)n»  who  produrod  it  for  «  vulunbl «  ooaaidoratioiif 
b«f«ijr«  BAtUTity  «n.i  without  notioe  ©f  this  4«fenoe, 

It   i»  nrsa^^  hj  cow«B«1   fer  tJao  dofendiitit  that 
tte«  »T«r«««t  in   th»  ew?«wscl«<*  ^iffidwvit  of  E<«vrito  tJi»t  tho 
dfrftftvUant  fe«d  not  ff^c.ci?t??d  cr  cs<lor»«d  the  noto»   i»  »  ouf- 
fioiont  «ll«iif'tlais  to  p«rjr.lt  tfeft  irtrof*uctlcn  of  oYirfonco 

tiftidin*;    to    .t)i0v/    lAftt    sl^J*«  )i»*d  iu   fftCt   slgn«d  •.P.<5   «ad(?.T»Od 

Uie  J2et«  in  i^uojctio^!,  ifewt  tiie^t  shin  did  so  a«  tlic  r«8'-jlt  of 

frjMiduitat  ocrvduct  on   tii«  v>fi»t  of  TtiOciao.      ';?r  dc-  net  eon- 

in 
aider  thiii  e©r4to»it,ieja  well  fouiid#d,     in  any  «v«pnt,/her 

tosti&e&y  oho  »t&t«»  that  ahiO  did  In  fact  »iflptt  rnd  endoro* 
tho  Bot«,  l»ut   thai  iciho  dia  «o  un>ie7  the  belief  ths^t   it  imo 
a  no  to  for  ^5t)0,     The  %rUtl  o^urt  wota^i  nc:t  vtfTuit  htKt  to 
deisorib^  thi»  aiTO'tUAttHuv^^u  U{i4«r  «iiiieh  xixt  nQt&  **tk»  signod 
«ad  fflndoraed  by  h«T«     The  rvalue  of  ^li^  cou5*t  in  Uxi»  pajp- 
ticuln*  -aao  oorrfjot,     ?h<9  fruwd  ^(^jioh  3h«  rolled  upon  to 
▼itiate  tho  instruttmit  was  not   sot  up  1»y  h«r  in  h«r  affi- 
davit of  iserito,   and  honoo  this  dofonso  oould  not  1»«  nado 
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by  h«r  to  th«  aotlon  brought  by  the  plaintiff, 

During  th<i  ooura«  of  tlia  trial   th«  d«f«n(i«nt 
Rsktd  loRTc   to  file  a  furth«r  affiiiaTit  of  aiorita.     Thi« 
InRT*  -wfts  d«nl«d  by  tb«  eourt,      #•  do  not   taink  this  ruling 
of  thn  oourt  onn  under   th«  oire^i!s»t(mc«a  be  aaid  to  haT« 
bttn  auoh  abuat  of  Judioinl   diaoretlon  ao  '*ould  tmrrant  a 
reveraal   of  th«  jud|pa«nt, 

?ho  defendant  aXao  saovod  to  VR0»ta  the  Judg» 
»«nt  <mt«r9d  in  tho  e^uoe.   and  in  eupport  of  mia'tx  gtotion 
filed  an  affldayit.     This  aff idevit  in   ntubstance  dett  up 
that  n«Tt  fwct»  had  been  discovered  by  ooun«el .   -arhc   oig-ned 
the  affilaTit,  whloh  if  introduced  upon  Anot>2<»r  trial  vould 
t«nd  to  contradict   the  «tate»ent  of  th«  plaintiff  that  he 
had  elTcn  two  ch«ck9,   aocie  days  ^part*   in  payiaent  for  the 
note  sifrned  by  th«  defendant,   and  that  the  latter  one  of 
these  cheoke  wet  glTon   eit  a  later  dato  then  th«  firet  for 
the  reason  that  he,    the  plaintiff,   did  not  l^aTe  sufficient 
Money  on  det^oelt  in  the  bank  to  p^^y  ^er  the  note  at  the 
ti«e  the  first  check  'tme  drawn  and  delivered.     !^o  suff iciezA 
reason  ese  s>»e«n  in  the  affi davit  ^y  this  eYldeece  ««•  net 
rrccurable  at  the  tiae  of  trlRl  or  at  »oae  tiae  before 
final  Judi^ent  wae  entered  in  the  cauu^;   but   in  any  event 
ve  do  net  think  this  evidence,   if  offered  at  another  trial, 
would  have  aided  mmterially  in  deterajining  plaintiff* » 
right  to  recover. 

The  Judgment  of  the  Municipal  Court  will  be 
affirmed. 
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Th«  action  by  ih«  plaintiff  In  th«  iiunioipal 
Court  wa9  bas«dl  upon  two  pru«&i»aory  notaftt  on«  da  tod  Juna 
1,   1914»  for  tJse  sua  of  #1*000,   the  other  dntod  Juno  27. 
1914 •   for  tho  oun  of  ;&5C0;  both  notto  w«r«  signod  by  tho 
dofendant,  Anna  B.  KondalX,  and  w@r«  aad«  payitble  to  her 
order  nnd  ondortod  by  h«r  and  dolivorod  to  ono  U^nty  H* 
fJlo&as,     At  tiie  tijfto  of  «ueh  delivery  of  the  notes  Thoaaa 
«as  pr eai dent  of  the  Hobineon  Springs  Coapany.  and  the 
notes  were  eAeouted  by  the  defendant  with  the  understanding 
that  they  were  to  be  given  to  and  used  by  that  cocapany, 
thOMas  procured  the  endorsciaent  of  plaintiff  on  theae  tw» 
notes,     ?he  payment  of  the  notes  i9«a  refuiied  by  defendant 
liAien  they  beeame  due;    the  plaintiff  paid  th«  aaeete  and  then 
brou(^t  suit  against  the  defendant  for  the  amounts  which 
he  had  been  required  to  pay  by  reason  of  ^lis  said  endorse* 
acnts* 

In  an  affidavit  of  merits  filed  by  the  defend* 
ant  she  set  up  as  a  defense  to  the  action  that  the  notes 
in  question  were  ^;iven  without  oonai deration;   thikt  Thoiuaa 
had  delivered  them  to  the  plaintiff  to  avoid  a  defense  of 
fraud;   that  Xhoaas,  in  violation  of  his  proaiis«»  haA 
transferred  the  notes  without  the  authority  of  the  de* 
fondant;   and  she  also  denied  that  she  had  exeouted  the 
notes. 
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tiim  o»s*  «»•  trittd  before  «  jury,  and  afittv 
hcarlni;  all   th«  «vldenoe  th«  trial  Judgt  instructvd  th« 
jury  to  find  for  the  plaintiff.     A  vwrdict  and  Jud^^iaent 
were  rendered  In  favor  of  the  plaintiff  for  th«  sum  of 
$1,600;    the   defendant  brings  the  oaae  here  by  appeal  for 
y«vlev« 

It  la  Inaieted  on  behalf  of  the  defendant 
tlxat  an  examination  of  the  notes  In  question  will  dlsclosa 
that  there  had  been  a  material  alteration  m»de  In  the  saae» 
and  that  this  being  so.    the  trial  court  erred  In  entering 
Judipaent  In  the  abaenoe  of  proofs.   Introduced  on   the  part 
•f  the  plaintiff,   that  aueh  alterations  were  omde  at  or 
before  the  tlae  the  notes  were  executed,   or.   If  made  sub- 
sequent to   their  execution,   vlti^  the  kno««led£e  and 
eeasetjt  of  the  defendant, 

She  alteration  referred  to  Is  as  to  the  date 
of  one  of  the  notes.     This  note  bears  date  of  "June  1st, 
1914,*  and  It  is  urged  that  the  note  itself  aiiows  evldenoe 
of  soiee  change  having  been  made  in  the  date.      «e  have  ex- 
•ttlned  the  note  in  question,  wt^ileh  is  inccrpoz«ted  In  the 
record,  and    wliile  there  appears  upon  it   sciee  slight  evi- 
dence thJtt  an  alteration  swy  have  been  oade  In  the  date, 
suoh  evldenoe  is  not  by  any  mtams  sufficient  to  warrant  a 
holding  that  the  note  had  in  faot  been  altered.     A  witness 
testifying  for  the  defendant,   when  asked  to  give  hex  opin- 
ion ae  to  whether  the  date  of  the  note  had  been  changed, 
•aidt      *l  would  oonslder  this  is  the  'first*  might  havs 
been  changed."     On  ore ss-exaal nation,  however,   ahs  saids 
*I  do  nat  think  that  X  could  state  pii^sitlvoly  that  the 
*first*  was  changed  unless   X  had  seen  it  done."     This  evl- 
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denoe  «»■  not  dali'ioleiit  to  support  the  oJtmrg«  tUat  tla« 
not«  ha4  bvea  altered* 

It  in  tnrtlx^T  inalstod  by  tj!i«  defendant  toat 
tiie  oourt  erred  in  refusin^^t  to  allow  the  defendant  to  prore 
tiiat  the  plaintiff  had  reeeived  maney  for  hie  signature  as 
endoraer  of  the  notes,   and  that  he,   the  plaintiff,   ahould 
net  be  permitted  to  reeover  an  amount  greater  than  he  paid 
for  the  notee.     fe  do  not  think  the  oourt  erred  in  thie 
partidular.      It  !»  not  denied  that  the  plaintiff  endorsed 
the  notes  or  that  he  paid  the  sasae  Mhen  they  beoame  due. 
This  we  think  ^»as  all   that  it  waa  necessary  for  hla  to 
prove  in  hie  j^otlon  a^^alnat  the  deferadont,   fiho  vaa  the 
(saker  of  the  notea  in  question. 

The  oontentlon  is  made  that  the  notee  «r*r« 
giTen  to  Thomas  'Without  ooneideratlon  and  that  they  were 
used  by  hia  in  ▼iQl?>ition  of  Ma  agre^efsent  with  the  defend- 
ant*    We  are  unable  to  see  hQv7  the  defendant  can  avail 
herself  of  this  faet  as  a  defense  to  »n  aotlon  brought  by 
the  plaintiff.     ?he  plaintiff  endorsed  the  not«^s  in  questian 
after  they  had  been  exeouted  and  endorsed  by  the  defendant; 
there  is  no  evldenoe  in   ih«?  reoord  wiiioh  tends  to   eiio*  that 
he  h»d  any  knowledge  whateoever  of  tho  aigreer^ent,   if  tkexe 
was  suoii  agreejsient,  bet  'e«a>  the  defendant  and  fhoraae,   and 
he  is  in  no  way  responsible  for  the  failure  of  ThOioae  to 
keep  his  agrecnent  with  the  defendant.     The  defendant  was 
primarily  liable  on  these  notes,   and  the  reoord  in  this 
ease  does  not  furnish  us  le^ith  »ny  reason  for  relleTlng  h«T 
of  sueh  liability  as  againut  the  plaxntiff ,   ^o  by  his  en* 
dorseaent  became  seoondarily  liable  for  the  payment  thereof. 

fhe  4udti»ent  of  the  i^unioipal  Court  ia  afflnsed. 

ATFBtHED* 
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mrm  4»  Vs^aasYSS,  for  4^  ©f  } 


1  " 


reult  Court, 


MB.   ^UStlCIS  IKVIH  BRirVl^B  «HJ?  OPHTIOB  Off  THK  COUIS. 

Ilil»  lii  ftn  iai>|>««?l  fyora  a  ««ore«  of  th*  Clrealt 
Coart  la  favor  of  the  o^R^iIftlnniit  wrA  agj.dxiE;?  th« 

0&  Jwnt  S,  19X5,  t>i«  ©aryilfclxuaat  fil«4  a  petition 
lii  tht  Clrsali  C^iirti  to  c.r*jforo«  «  8Ub-cor»lra<^tor»»  ll«n, 
aoAftr  iih©  M««h&ai^'  Liexi  Act,  fc^alnut  thxi  S^foAdaat*.   Tho 
d«f«iMi«atsi  wre  joint  otmors  ot  x>3f©3il«««  X^Jaatsd  In  C>iloa|;o« 
Oa  aot»l»©y  1,  1913,  they  oatertjft  latts  a  ooai.r&«t  ?rith  Loals 
B©«aat€r'fc3ax,  a  aoatrastor,   for  Mh^  «r«otloa  of  ft  baildlag 
itpm  tb€ir  prtt8il»o«*     Onder  th«  Urm»  of  t^o  oontract  tho 
bu^ildljue  **it  "^  ^c»  oofi^loted  os  Dfo«:£^ ar  1,  1$13«     ^o 
deoreo  of  tb«  ooart  fosaA  that  the  oo^itreuitor  eatorod  Into 
&  TOjpbal  eab-ooatraot  with  th«  «efflrplalaaat*«i  ata^lgEor  In 
Ooiohar,  1913,  to  lu«ilc.h  a&torl*!  anft  tf45rlc  fsr  tfco  pluab- 
in^  «nd  aovor  «ork  to  io  don«  suader  Ih'S  orl£;l&&l  contract, 
far  a  ooairaot  prloo  of  ^785>  ths.i  the  laet  vo^rk  iwaftcr  tho 
•ah-oontraot  w&a  dau«  oii  tho  11  th  or  Uih  da^  of  3©vi»»b«r, 
1914;  that  jioiica  W8.»  sorved  on  Janufixy  £,  1S14,  hy  th« 
•ttk-ooa^raotor,   *aiioh  no'Sloo  ociaplled  in  ©ruri'  respoct  with 
tho  Ui&ohtikaiofi  -  Lleii  Aat;  th&t  the  eoinplalzituxt  in  all 
rettpoofctt  had  ooaplicd  {^th  the  statute  rngarding  meohanioa* 
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Ii«iui{  that  th«  e)iAre«s  aad^  for  th«  work  d«ai«  )a^  the 
sab-eon traotor  mre  a«uad  and  reaeoBablo;  and  the  ooart 
decreed  that  the  defendants  pay  the  ooaplalnant  the  stsn 
of  |48£* 

The  evldenoe  heard  on  the  trial  tended  to  prOTS 
that  the  original  oontraot  ims  made  on  Ootober  1,  1913, 
and  that  it  prorldsd  for  a  ccKspletlon  of  the  work  on  or 
before  Deesmber  1,  1919;  that  the  sub-oontraot  with  oora- 
plainant  was  entered  into  in  Ootober,  191S,  and  that  no 
tUM  was  fixed  in  this  oontraot  for  the  ooiqpletlon  of  the 
work  required  under  it*     Xt  was  further  shovn  that  the 
building  vas  not  in  f&ot  ooaiipleted  until  some  time  »ftsr 
the  date  fixed  in  the  original  oontraot.     It  dOM  afysar 
la  the  reoord  that  the  ocetplainstnt  did,  in  the  month  of 
April  and  prior  thereto,  demand  of  the  defendants  the 
balanoe  due  hiia  on     hie  oontraot  with  Beemsterboar.     The 
defendants  refuised  to  pear  on  these  deiaands,  nnd  suit  ims 
bsffim  in  the  l^unlolpal  Court  on  April  2&th,  19X4.     4t  this 
tins  the  defendants  and  their  oounoel  insisted  that  nothing 
was  legally  due  at  that  time  to  oomplainant,  for  the  reason 
that  the  sub-oontraotor  and  the  original  oonxractor  had 
failed  to  perfozm  the  work  required  to  toe  done  under  ths 
ter&w  of  the  ori0inal  oontraot.     it  was  then  urged  by  the 
defendants  that  the  oontraot  required  the  putting  in  of  a 
oertain  dor,«i-spout  on  the  building,  and  its  oonneotion  witk 
a  oatoh-basln  in  the  yard  of  defendants'  premises. 

'Sb0  eridenoe  further  tends  to  prore  that  as  a 
rssult  of  this  oontention  on  the  part  of  the  defendanta, 
eomj>lainaat * «s  as&ig;nor,  who  has  slnoe  died  and  who  prior 
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«tX€X  ,X  vfitfo^oO  «•  •Aim  linw  ^OATtinft  XMMi%kro  'k'.#  #Atf:f 

««  rtit  tea  «ftXfX  ffW^v^oO  Bi  9lKl  iMtttli*  Mv  ^smUaXv 

•Jf^  tmd^  <ar«i(»  t»i(^jrt  Mnr  i:  x%kaK  i««tli^«i  Ai*« 

i«n4  •Ali  aoM  mar  **t«Xi|M«  #»«k  ol  tM  Mv  atOAXlW 

fitr'^  tj^     .^n^r  ,^ii:i^  ftx^  m  tm^O  x:a«ieiJBH»  •M  tU  m^ 
am»Bfn  iHTt  I.  finttt  twtft  «a  stfA  tXX«t«X  «•» 


2. 

to  his  d«ath  haA  MWl£?aeA  hit»  olaim  and  right  to  Xi«n  t« 
ooni)lalnimt,  oanpli>t«d  th«  worJc  on  tho  bolldloe  whleh 
defendant »  haA  as««rt«d  imm  lnaoi»pl«t«. 

It  itt  Inaiettd  that  the  trial  eonrt  errftd  la 
•atorlae  the  daor««  in  the  suit,  for  the  reason  that 
Be«ouit«rboar«  the  original  eontraotor.  ehoold  have  been 
MkAe  a  party  to  the  prooeedlnga  to  enforoe  the  aub* 
•Mttraetogr  *  a  lien*     This  complaint  la  made»  for  the  first 
time.  In  this  oonrt  in  the  brief  filed  by  ooozisel  for  the 
defendants;  It  was  not  urged  ae  error  In  the  eonrt  beliw* 
Be^mterboar  waa  laade  a  party  defend  ant  in  the  petition 
filed  by  oomplalaaat  and  In  the  aunmons  laaaed  tbireon. 
It  does  not  apjr««»,  howerer,  that  eaia  e  ucsaona  was  serred 
Tcpon  him.     m  an  appearanos  filed  in  the  oaae  John  B* 
Trueehtl  appaf^rs  as  attorney  for  "sons  of  the  defendf^ntB," 
It  is  not  shown  by  this  appaaranoe  what  defendants  ?t««ohtl 
aotoally  appeared  In  tha  salt  for,  although  later  in  the 
prooeedines  he  filed  an  answer  on  behalf  of  the  defendants 
here,     we  think  that  the  objeotion,  made  as  It  is  for  the 
first  time  In  this  eoart,  oomea  too  late;   that  It  should 
hare  been  presented  to  the  trial  court,  -whleh  ooort  oould 
In  its  dlsoretlon  hare  peiisltted  the  oowplalnant  to  oorreot 
the  error,     geaae  ▼»  Chioagd  Crayon  C^.,  236  HI.  391. 

There  was  sufficient  eTldence  heard  upon  the  trial 
to  establish  the  oon;.raot  between  the  aiab*oontraotor  and  the 
ooatraetar,  and  that  the  prloe  agreed  uijon  for  the  furnish- 
ing of  aaaterlRltt  and  the  doing  of  the  work  required  of  the 
snb-oontraetor  was  fixed  in  the  contraot  at  the  stsa  of  ♦786* 
So  allowance  was  laade  In  the  deoree  for  extras  olaiaed 
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OS  amXl  9t  m^%  kpM  mlMl9  Mid  ifssulmui  AaH  afA  UK  9t 

at  tMnif  #<xv«»  liilv?  §di  tacit  At^aiui  si  ^I 
iM^  Mtuitix  •At  !fiOt  ,#lxr«  94t  at  ••«••&  •ilt  aAlY»#a» 

•i2«a  9^i  •awlft*  «#  ttSA^i^«oeT9  tdt  ot  xtia^  «  aAmt 

mXiU^tt,  9£9  ai  liwitt*!**  I(9«e^  m  •bam  tjm  xit^itffwwt^S. 

!>«iVT«tt  «sir  •aetrnttmhUm  tfM/i$  ^nvtmioA  ^v»<iq,it  ^oa  m^h  tl 

*&  aal»i  wmMm  mU  aX  ^•JiXt  p9a»%M»qfiM  a*  s^     •mid  aoqfi 

»a^jMfia«l«A  Mfj  tii  tMW*"  not  ^McnttA  aa  mw9^%s  litiMmtl 

•Jbr  At  til^  «Jt  6«i4i«ffa  v^lM/iMi 

iX: 

■  »«!#«%  a*mi  tT4Ui 

'  339:3!- 

tianutt 
•AS  lo   b^'XjttfPOV  JlYc 


4. 

that  moaejii'  ^mmi  due  the  o^ntrs^otor  from  ih^s   defendant e  ».%  t1i« 
tirad  the  11«iil  iictio^'  of  ^aaiiiur;;^  ^^  waa  served.     W«  do  ixoti 
%ex(t9  with  this  oontontion.     i5«iroa4ant»  w*re  feound  by  tja.« 
l«w  with  notice  of  tlia  ffscictduoe,  under  tht  law,  of  the 
faot  that  irato-ooatrftotora  v?ouia,   within  tho  t(peoifl«<l  I()£^ 
tlsKft,  hare  thB  ri^ht  '-o  c;aforee  payiaeat  of  thttlr  oonir«Loto 
with  th«  «arttr©.o>or  firwa  tho  dofratoat©  «jau&  mi'i  of  the 
premiss  in  4iii«»tlon. 

It  l8  i£rf;ed  that  the  eomiplaljcumt  i&  t^x  on  titled 
to  hia  Her,  for  th©  reason  that  th©  w<xrlc  required  of  h.lm 
under  his  OQtkixmt  wm  in  fret  til  perforisaod  eti  or  prior  to 
Jeaiiftry  81,  1914.     'The  cnri^ence  aiecloBeB  that  in  April, 
1014,  »ad  x>rlor  thereto  the  defefidcaite  irveiftted  that  thi* 
work  hiid  rot  ht^n  p«rforni«d  at  that  time,  ®ad  it  app&sara 
that  a  etd.t  i^Mina  in  the  Hunleipal.  Coart  t'&tk  dlE£ii»s®d 
heoau&e  of  the  x)teition  tha^  %^en  bj  t.te  def«a.a^m^ei   thA-t 
thereafter,  »md  l&eo^xaee  of  the;  d«:3tt&ndJi  df  t:i^  defenditnt«i, 
the  sub->Qontr«iotor  in  Horesihcir  Gd^)l«v64  the  woxk,  wiXah 
had  heon  th«  a'%vi^«  of  ^ach  coontroTerai'  'b€tt'weej&  the  p&rties. 

It  rfit«  orally  stipulated  «4  th»  trial  that  th£?re 
iwsre  "eut  tv'o  ttKUiitlon.®  of  :ftj.ot  In  ooB.traversaj'  betiwcn  the 
pj^tloB*   tho  firet  ntku  tw  to  the  value  of  the  work  perfor«e4 
snger  the  iiul»<-oontr&ot,  and  the  eeoond  wae  aa  to  the  time 
when  thl»  n-QTk  hM.  heen  cosxpletod.     11m  trial  eoart  did  net 
•rr  in  holding  that  the  «ork  required  of  the  aub-oontraotor 
lander  hie  eootri&ot  v&m  ooiapleted  Xa  Itovefl^er*  1914,  anc^  that 
the  petition  herein  ^m&  filed  in  e^^t  time. 

It  iu  alao  arged  that  the  reoord  oontaina  no  proof 
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tltat  th«r«  WAB  aoaey  dae  th«  oontraetor  hy  the  Aif«ndant8  at 
th«  tlsM  the  p«ilti&a  rus^  fll»&.     while  tne  written  contraot 
fX07ld«&  f;sr  the  C6»pletidn  <nX  the  work  «m  Ded«mber  l*  19IS, 
there  1&  ai^le  evideaoe  Ijo.  th«  reaord  tendings  to  ahsw  that 
the  Aefendant^  w&ived  their  right  to  inaiat  upon  thi&  pro- 
vial  du  of  the  contrast*     The  warSc  ivaa  aot  in  l&ot  porforsaed 
for  eosse  time  after  this  date,  St&&  tar  asyeral  montha  theare- 
aJTter  the  defeadaxttii  insl;}tod  aad  tiattorted  that  tiio  ooatraet 
had  aot  been  oea^plated.     r^9  thiiii  iz  fairly  ial'erable  tzom 
the  eTldeaae  that  the  defendaatis  did  hqX  pa^  tho  a  am  doe 
under  tho  ooatraat  hcfare  the  work  required  by  it  was  in 
fact  oasiploted. 

Oth£;r  ^uestioiuii  are  prea<»ut6d«  aa  »o  whioh  -^^  think 
zi<9  error  wm>  c^Esmitted  hy  the  trial  eaort. 

The  deoree  of  tho  Ciraoit  Court  1»  affirmed* 
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Suit  wa&  brought  by  plaintiff  i»  the  licunioipal 

Court  against   the  defenamit  tc  recover  tl^e  a\M  of  ^A&A, 
Judgment  wai»  Mitered  in  favor  of  the  defendant,   ana  plain- 
tiff brings  the  oaae  h«re  by  appeal  for  review, 

it  apj9«ar8  froa  the  evidence  in  tliv*  record  that 
one  Looey  had  invented  a  moohlne*   which  la  deeoribed  ae  a 
4ynaittometer.     looey  ealled  on  the  defendant  with  the  plmio 
for  his  la&ohine,  nnd  defendant  agreed  vith  hisa  to  po^f 
$liiOOO  for  &n  intc-reat  in  a  oo^upany  which  t/as  to  be  or- 
ganized to  exploit  the  machine*   provided  pate&ta  for  it 
were  prooured.     The  patenta  were  never  granted.     In  3ep* 
tenber,   19X4,   t^e  defendant  paid  Willian  Klun&Xt  a  pattern 
auskker,   the  tmm  of  ;i^«i<l3  for  a  iset  of  paiterna  to  be  ueed  in 
the  eonstruotioa  of  the  (Synamoaioter,     In  October,   i9X4, 
llKQer  employed  the  plaintiff  oo«paay  to  oonetruat  the 
aachine  for  an  a^eed  price  for  n^ateriax  and  laaax,     iilaner 
and  i^d^ar  .i^ith,   euperlntendent  for  plaintiff,  both  tes- 
tified that  Eisner  i»tated  that  the  maoi^ne  ^a.&  to  be  built 
for  the  defendant.      It  i»  not  denied  that  the  plaintiff 
perfoiaaed  the  eervicee  and  ftirnlehed  the  loateriale  required 
under  the  oontrr^ot,  and  that  it  igi  fairly  entitled  to  be 
paid  the  9Utt  of  $AZA  therefor. 

Vhen  the  aaaehine  «ae  about  oo^apXeted  by  plain* 
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tiff,    tho  d«f«nciant  and  BlMti»T  rx»ltmd  th*  foundry  of  plain- 
tiff imd  «BAS)ioed  Xh*  maoJaiat  in  the  preo«ne«  of  an  «»«> 
ploy*  of  th«  plaintiff*     This  ea4pXcy»   t<$i»tififtd,   from  a 
B«emorandua,   that  Uii*  visit   to  th.«  foundry  «a«  ctada  on 
Hovettl»«r  20th.     Hu1»bard»   th«  d«fandant,   and  Eiisnor   istttted 
that   it  was  iaAd«  on  tho  30th  day  of  ;iove£uber*   or  a  fen  days 
l»afor«  that  dat««     "Dmt mnimit   says  that  h«  direoted  I:3.an«r  to 
go  ahead  and  fiuiah  up  tho  imehlne  and  to   t^at.  it«     OauMa, 
plaintiff's  eatployo*   »ay»  that  ti^iis  rttssarik  «a«  dir«Gt($d  to 
hijea.     At  all   «T«nt£>  tho  »aohin«;  was  finial;«d  In  aoccrdanoo 
vith  tho  t«ina«  of  th«  oontr«iOt«  and  xj£i%  only  question  this 
eonart  is  oallad  upon  to  detsr^ns  is  nhothsr  13.«n«r  was  au- 
thorxZ9d  tc  aot  for  tao  d«f «ndant  in  the  i»uatt«r>   or  whethsr 
the  dsf eodant  oan  he   S£tid  by  his  aots  and  conduct  to  h&TS 
ratified  the  oontraot  ^lioh  Klsner  hmd  mi&&  with  the  jvlain* 
tiff. 

There  does  not  seea  to  he  ittueh  oaterial  con* 
troTci'rssr  between  the  parties  as  to  the  essential  f?;*4tto  of 
the  case.     There  is  souie  dispute  as  to  \iiieUier  the  defend- 
ant direoted  the  roisark  referred  to  to  plaintiff's  esiploye 
or  to  Eisner.      <v'e  are  inolined  to  the  opinion  that  on  the 
i^ole  reoord  the  defendant  auat  be  h«ld  to  have  authorized 
the  oontrtiot  in  question.     There  is  no  dispute  in  the  evi* 
dimoe  that'Ilsner  did  in  fact  attempt  to  enter  into  a  e<m- 
trsot  for  and  en  benalf  of  the  defendant.      It  ia  also   ai;iowB 
that  the  defendant  hadt   by  his  t^rrangecient  with  Losey*   a 
material   interest  in  th^  subjeot*aatter  of  this  oontraot. 
He  had  agreed  to  invest  ^1,000  in  the  budiness  of  a  oosxi* 
paay  which  was  to  he  organisied  after  a  ooaip}«tion  and  test 
of  the  maohine;  he  forniahed  1^263  to  Ulsner  for  the  x^n^tterns 
neoessary  in  the  produotion  of  the  saaohlne*   and  he  adcuits 


•MB  Its  lo  #«ift9trfq  aifi  cl  tnlrtsiir  *^  AsniodNt*  btrr    ttH 
M  mtrtTi  «iMitijr»a#  •tAXfnt  «...  .liaXmXq  9Jti  lo  •fiolci 

,«Mai;  '««  Ailiiiejitt  •«(>  «v  M«Jl2»x1  l»a«  Aj»<i«  #« 

»1  i^^loavJU)  ««v  jC<t4)u^«^  «ixl^  jr«ul  itCiM   «»x•i^(KA  a'^tliMlaX^ 

!isiiii»4te  to    ,<XBlJ^n«    ooiJ   ni  iamhirw^b  exli  Tot  /•»  of  bBMixoAt 

lo  sis   *.  XAjtin««tttt  vdl  cri  ft«  wntttiiq  mtiS  tt»tm$90li  xmntttoxi 

mmup  at   .^aAt^noo  Mtf 

lid  xmti  i   AoaO 

^ui*«f  «•  ba.  iini 

m  4\9tto  ^bMi  iutibimJ^b  «<!#  imsii 

•  cra^TiAfii:.  !'>»t<f««:  «ii^   ai  dttftiv/id   X«itv 

lOtti    ikfC0   l!IOil«(qiB<M»   «   tioJlM   b9Mt«U»Vt^    »^    >'    MMT  iioiriir    t^fq 


«>3«» 


p»/lng  $15  by  i^«oJc  to  fllae^r  on  t>»*  3Wth  dlf^y  of  SJ*ir««to«P» 
1314,    for  •Rrtttln  T«»lvei|  tk^^t  wtsr«  n^yodftd  in  Xha  <.r:npl«. 
tloa  <tf  t   e  aacshin**     H«  aitgre  tlmt  it«  bed  ac  koevltdg* 
th*t  th^  Machine  was*  b«iji.':  Wilt  until  Kcvcrtbcr  ^Hh,   th* 
d»y  on  »5iioi-;  hn  gtiV*  hi?   ^lieck  te  AiJsoirjr;      v-eit  or   oro»«» 
cxwHinnitloii  htt  fix^tl  th«  tiaw   of  hii>  vi-tt   ti»  ^l.^.lntlf f *» 
f«=nrtry  ^y  raf »r<?rjet!  to  th«  dait«  of  thi«  '?*<«<!>,,   nnJ  hhXA 
h«  Ylait-id  th*  fojjidry  two  or  thr^o  Hnyw  b(S!f«r«  th'i  ^««k 
wnts  Arswi;      h«  a:li»iltt r3«l  it  '^t'ttt   posalbl**  *>i.Ht  thin  vi»it 
occurrsd  on  HtnroK'aor  21at« 

The  JU'ifjmtjnt  tiheiuld  hftva  h»i^n   in  fayer  of  tho 
plaintiff;     The  dcfc^diunt  kamv  thiit  the  H«^<^iitf:  Tf<'^.  l>«lag 
conKtructod  l»y  plairitiff  ho»«  d«y»  bafwrft  t>s  tia*.  viihini« 
ho  Hf  id,  he  his'l  hia  firet   infov»*i\i'>s}   th/it   tbt   :iR,;c;ai^«  who 
b<4ln(7  built;     ho  )m«v  «»  aarly  aa  »io?»t»tf*Wer,    1914,    shon  he 
l?&id  $263  f^r  tha  }»»itt8frn»,    tha-t,  the  r^xohtna  -j^tii   i  ti  lt«  oon«> 
ftirvotod,   »r.il  MTO  think  irixmt  nil  of  t»\«  t^ftitaQn/  oj."  yia 
»it«oe«tt»  l8  ct>ti»i.a«rfcd,    th."t  th^?t'tt  ,>»-.n  bs:  tetit  wra;.!*.  doubt 
©f  t'.'ic:  liability  of  di^Tsiria^at  tor  tn^  fwrurst  lifH''  fi-Hlatiff . 
Tho  Hvttit.-i-isil  '*-uK  f-araishiid  ani  th«  l»bor  rs-r-rf  crw«?d  ot  tha 
re^uoest  of  .'lua^ap,  ^o  «.t  th«  ti«!«r         tb<>  cjntr-asat  waa 
ox-soute^i  Asuimmrjd  to  hava  uuUiority  to  -rt  fnr  d ^n' ■>yi'4i«t • 
Thft   ::oni,r«ict  wjiis   in  faot,  tn  ««•*«  extumt,    r<»r  ^issTts^n^Umfu 
bon.>fit,   ^aid  ^0.    by  iiia  «i.ota,   jauat  b*  h»id  t9  lierrr?  ratlf&od 
tki  iv.iti^ixi  oi"  ^JL:4K«ii',   v,h.ytlt'j»jp  ha  al'l  ^r  it  id  not  dlr^atay 

irUthtU^iatS    tU«j£;. 

'*hi5  4'ttuijswsnt  of    Lhe  iaunictpnl   Cmtrt  ?fill  be  ra* 
▼  jrrfta»l  t«»<4  Ju'.itt«icat  will  b«  fuatarad  haro  in  faror  cf  tha 
pl«.iniiff  i^'of  tha  Mtjoo  of  $4S4« 
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Ottvr   t  ,  ;  /  f »'a  If* /till    f't^ii^   9ii,A  ^«J^  orf   jfti 
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m,  JU3Tics  »iWM  j3!iLivri*jifi3  Tia  cixiuuK  oi?  turn  court. 

Aotien  >«»»  l»rougtxt  in  %a*  KuniaxpBl  ^:oujrt  liy 
ti9k«  plaiatiff  a^ttiaat  th«  d«f«B;{iaat»  ta  r#<ioT«r  upon  iJci* 
l*tt«r  foXlonriaii.: 

*Chici^o»   Apr.  2a,  191 3« 
»1®  a«w  Jotk  lJ.f*  Bl<i4,,   City. 

In  6(mt»i4«rati.on  of  your  Xiling  »u^:gestion  of 

daLas?,g:«»  in  ti3«  SuvRricr  Court  of  Cook  County,    'aii«oi», 
in  the  o»»e  of  Zmrasm  C»  ii.t»vitt  v*  Marry  B,     Lusoli  •% 
ttl.,   Opncral  .V'aciljey  '29e3S4,  by  r«RA,eQ>3  cf  the  ia^uing; 
mntA  »ul>deoiU(9nt  di«e«ltttle«i  of  the  injur^dtlcn  in  »<iiid 
c«UB«,   iRStoftd  of  ccjESisrciRg  (CT.  ftctlon  uron  th©  injuno* 
lion  tOBd  fll9d.  i»   aaid  caui^ie  t-fnev^tu  Jtsnyta^  G.  jL«a.vitt 
la  t^rlnciral  S!>a^  i,  lc»«a   •■:  ,   nittpnr^Duse,   s'.-ir'  surety,   I 
ki.«l*«toy  ft^ree  ujon  firaiil  det^rscimtion  of   s«»ld  »U|Sij;«t»tiQn 
of  «IUMaftg«9  ty  «8lcl  uutcrior  Court,    or  utou  Cin©!   di«t«r» 
!Kin»tlon  of  t>ny  appr&l   ttiat  aay  b«^  ttix»*n  fru©  aajr  awar4 
that  amy  be  rendered  its  your  favor  by  s?^itl  :.;up©rior 
Court   to  pay  ypu  the  fipount  of   e^id  fiwurfl  upon  tik« 
final   det^-rvztnptiott  of  th**  ssp>;'*«',   rot  pKcecdinjKi,  how- 
ever,  tji5#  »»j8!i  of  V'5,c.':;'f  ,c><.-, 

Youro  trvly, 

yoXlowing  U^«  ftx«csution  &f  tiin  X«tt«r  th.« 
Signer,   i  oa«a  F.   Kii^te^bouso,    tliocjl,   !?iid   t£;«   executoxn  of 
Ilia  eetHto  h»v»  l>«ftn  «^de  perti«o  dofem^niRt.     Tlie  Xettor  ro< 
ferrtii  to  ttrao  introducod  In  evidence  upori  t&«  trial,  and  it 
W&8  ?s#re«d  b«t¥'««»ii   yj*?  >"f?rti»»  txmt  tdlovtinii   tixe  axooutioa 
of  tii»  letter  the  plaintiff  flXed  a  »ugg»stiv«  of  ui*ci»ge» 
in  the  Superior  Court,  wiiich  court,  after  hearing  before 
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th9  »R»ifur*  cnttrtd  a  deerce  thereon  la  fnvcr  of  tjbk«  pXmiiio 
tiff;    that  after  the  tnlry  ef  such  sitcr««,    '>ftYitt.   tti% 
prlnclpel    ir:   the  bond,  brou^pht  tht  east  by  **lt  of  error  %• 
thf  Appeliai*  uourt*  iiu;»ick  court  revsraed  the  decree  of  tha 
iSuperior  Court  Tiu.Ottt  r«R,andiii<b  the  oauee;    Uiat   the  plain* 
tiff   thereof  tor  filvd  a  petition  for  m  writ  of  certlorarj^  In 
the  i;jupreat«  Court,   nAileh  petitiois  vaa  denied*   mid  fallovlnic 
thlK  the  ssiwdate  of   the  AppQjlRte  Court  reTi^reing  the  de«> 
•r««  of  the  Su|.erlor  court  '««.j»  filed  in  the  .>uper:lor  Court. 

It  ifae  further  v.^rt'sd  hetweec  thcr  pariiee  that 
the  Ijill   of  co;«pIaint  filed  hy  leafiit,   ku   which  the  In- 
junctioB  bend   rtffsrreA  to  in  the  «bov«  ls»tt«^r  was  fivan, 
mte  dl8!tl«eed  t'eeeesber  2f,   191'^;   th«<>t  the  decree  of  %ha 
Supiprior  teurt  ««ee»j»iiit:  plaintiff's  <3aa!».|^aa  w»a  etit«ra4 
J»j»vi»ry  liii,   1914,   BWd  that   tha  writ  of  error   referred  to 
aae  itued  out  at   &h«  wnsxt  ton^  of  the  Appelli^te  Ceurti   whlek 
Wi»  the  c^oto)i«r  tersi*   1914,   and  that  iher«   -«m»  »o  delay  In 
auing  out  such  writ  of  errcr. 

it  ia  »^re€<A,   thwi,   by  tH«  parties  timt  the  re» 
▼cresl  of  the  Jua^ment  of  the  Superior  Court  m  favor  of 
plaiutiff  en  i;ls  ou/Ktrceticn  of  easaa£>e»,  >»a»  torow^ht  ahout 
by  writ  of  error  prooeedlJijtS  nnd  not  as  tiic  result  of  an  a|>» 
peel   to  the  Appellate  Court,   »n4  it  ia  gather^sd  frosa  the 
brief s  of  plaintiff  titat  he  would  nQ%  be  entitle»d  te  reoovaJf 
in  thia  uuit   -grinat  the  defwtiwats  if  Ipovltt,    the  priaol- 
pal  in  the  bond,  had  proourwa  a  raveraal  of  Uie  judjaaant  af 
the  Superior  Court  t^n  ^^n  appeal  instead  of  br/  the  i»ftaiinaa 
out  of   the  AppeXiMte  Court  of  a  writ  of  error, 

The  only  t|ueetioD  vhioh  thle  eourt  ie  oalled 
upon  to  deten^uine  ie  whether  the  vord  ^appeal'^  a«  used  in 
the  letter  ohould  be  glvaa  Ite  etrlot,  teohnioal  loaning, 
as  ineietad  upon  by  ooimeel  for  the  plaintiff,   or  ahether 
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it   K^^oulu  DC  UoXd  that  i.itt«nkoui3C,   b)u>  «x«cat«d  Uxti  Imttrnv, 
UA«<i  8ueh  ward  Ui  ii;»  ^roAd^r  MQd  mairt  iOi>uXa<r  aeui»«,  a« 
inaioatlni^  rmy  l«g»X  mfians  by  vixiol)^  a  oaurt  of  review  is 
givttn  jower  and  oppovtuuity   to  reviow  a  jud^oi^ent  or  d«or«c 
of  «i  lot««r  court. 

1%  it  inaiated  by  pIstlDtirf   fti^at  &'V«'^  tt^tt4)^ 
it  1>«  oonodd«d  thtkt  froju  ttt«  dcite  of  Ui^  nmtry  of  th« 
4ndp&«aEtt  of  the  Appfillatw  Court  th*;  dooroe  of  ^«  Uu^^erlor 
Coiart  hftd  no  furtlaior  ^  oree  or  effect,   uxat  iiftVttrtii«leoo  sucJn 
dooroo  of  tlie  trlnX   oouft  r«emin«>d  of   rtcord  as  a  tteHiOi'ial 
of  t)i«  determinAtion  of  th«   tri^^Jl  o&urt  of   ths  setters  in 
cotstroverey  in   %he  m3Lg$,«9%t'pn  of  da8W|;«o  prooe«dini$« 

.«  ^xo  incliB^i^d  to  tia«  ■wi»w  thtut  i^l&lotiff*« 
eonatroction  of  th«  J.<*tt«r  io  too  tcel^niaeul  end  aurrtiyt,     ^o 
TTord  'app&alf"  sd  uaod  in  tr4«  letter*   «hould  not  b«  givoa  a 
EtoanloK  so  r^ttxictod  &»  tc  g-it<»  to  tja«r  'sliolo  letter  a 
itoani&g  in  no   &ob»«  oarprenitiV'^  of   tia,«  resi  iatontion  of  tho 
piu^tieo*        vvhes  Kitt*ni*ouiiiO  »i^^n6d  Uic  l«iiit«r  in  ^uaetJlOB 
it  wa«  hia  j^urposo  to  airoid  t^a  eJKs^isooe  Aod  aimoysnoo  thmt 
iffOuuLd  ^aYo  foll«i«ftd  had  hm  'y««n  laode  a  jK^rty  to  «.  <suit  on 
tii<^  injtiAotion  Isond;  he  agrood  to  b«  bound*   witMn  liffi.ita, 
by  a  fU-ua   udJu^lcaktiOK  of  the  iiugi^^eation  oif  doitias^es  oait* 
aad  Jttio  iiitontioa  to  li^^At  iil«  liability  imi  to  avoid  liti- 
gation in  «A»iXy  gathered  froift  tho  I«inAUftg«  ha  dtix^Xoyad  in 
ai^  l^tftt«0r« 

Th«  d«er««  of  tJio  :»ttp«7i«r  court  in  f  A?or  of 
fXaititiff  iwid  b<?«r)  r®Ter»«?d  by  tha  App<&iXatf5  Coui-t,  «n.t»   oo 
far  &.t  th.ia  r«cord  miois,  i oaTitt.   t/sfl  pyi-'^'S'-pf*''-  Xn  tao 
injunction  oond,   is  not  XiAbX«  to  tiift  pimlntiff   in  any  it\m 
upon  th«  bond.      If  ttooro  hna  b«cn  a  final  d«t<!$r:^.ln»tion  of 
Uio  nueotioa  of  lii»biXity  on  auoii  bond,   it  iis  tiiat  neithor 
Loavitt  nor  hio  suroty,  lUttonliiOuoo,   is  so  liabXo;   it  is 
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ik|>!:  Cerent  that  Hittwriheuve  9ien«dl  tke  letter  wit  a;  tiie  int*n* 
tioB  of  rosi^ondln^  to  plaintiff  1»  tti«  »Y«Mt  tiiat  i-©ttvltt»« 
Its^ility  dhouXd  b«  ««t4»)E^ll«h«4  by  %h»  tatxy  of  a  fiii«a 
iu€ifjattit   In  .rlAictlff  *s  fftvor;   and  ««  iixe  rqwurd  di»<ilot»«a 
Xhtkl  timr*  is  cit  tMa  tim«  no   tfuoii  Jtt4tfai«at  of  ntcov^t  it 
follawa  fte  a  m^itter  of  courM  tb*t  pltkintiff  aarmot  re- 
eov«r  lo  tiaia  notion, 

ynd«r  th«  clrouisetasieea  r&i{»tizi|j;  «t  the  t4ii« 
tJDi«  letter  wa»  »ijg,ned»  &cd  «>hefn  aartoi^AfAtlosi  i»  e^^cn  to 
t2ti«  lAngu»i^«  ot  tb.«  Muol*  letter  mid  th«  JLnt«nt  of  tlic 
.]p«rtie«  A»  pliiialy  vrid^nx,  therciin,  w*  ar«  Aitilneliaeil  to 
gAf«  to   Viifr  wor4  "aj^eAX**   aa  aaitdl  in  tli«  l*»tt«r,   a  eonatruc- 
tloc  i»o  tuchnioaX  nad  r«»triat«4  hb  to  4ef«'^t  th«  avidant 
poirpoti^  of   6iiQ  partiaa  «h«n  the  contjr;*ct  uad«r  con^iaaration 
^»a.a  i»otfirad  into, 

^'^  '^i.t,y-  gf  Hac'gfoyrii  y.  Cp.'i'.ytcp.  115  Ul.  App. 

40-*#  it  waa  .held  that  "feju.©  tera  'apl'Sttl,*  ic  it-a  or.i.;Un«J., 

taal^iiicai  «ga<l  appropriate   tokna*},  tzemit   tho  r«mov5ftI  ol"  a  ault 

ttma  an  inft^-rior  court,   ?vfter  flr.el  Ju^m^nt  ^li^ssrain,   to  « 

a«Q;»«»ri«ir  ouurt,"   «to,|  :iiia  tk«  oaa^^'t  in   It^  4aclaion  approYad 

tha  ian£U&g»  (»f  tiaa  wai|>r«iiii«  Court  of  the  Unit«4  ^tat<ta  in 

united  :i>tMt«g  v»   yjaod-wio,  7  Crawaij  ICS,   faJlewiagj 

"•f.A  Titvp^ftX  la  8  oivil   7?roGaaa,   ant;   re^cvaa  a 
euuaa  t^atiroly,    aulsJfOtintT  th»  Iiaw  and  fact   ic  «t,  rayiaw 
and  a  retrial,*      .i'iiilsi  tr.is   i  .•  tir*^    t*;cijnlcal  aafinition, 
it  iiHc  riOt  alfeaya  b»en  obi^erved  i»  *3fii'iKrr<   tic-e^s;  luat   Uxa 
tarat  *ap|>e{9^X*    i<>  often  u:^«>(i  «a  anobraeitit;    »ll  kin<is  af 
^roeaodijii^a  fur  Uie  review  »f  ofta^a," 

'"Api-fcHl  -  Latv^-f  -  '"»  :=:»iif?  *tn  wp:,  «»il;    to  PVply  for 
tha  raiiOYal  of  a  sjauaa  fr'jw  mi  inf^PioT  x,o  %  buparior  Jadlga 
or  court  for  tUa  purpcaa  af  re-eXi«i»3iaation  ot  tar  dtatjiaion.* 
ia'»atar»a  .?««  -OitftlOBary, 

^Mi  law  writiera  huYa  fr aquantly  u«ad  tha  ward 
"appaal"  in  ita  laaa  raatriotad  »n&  taalxnioal  meaning. 
*(3)       To  r«RaoYa  a  oauaa  to  a  higsiar  oourt  t9X  raviaw  aad 
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retrial;   til, »«,    tint  procefedinif  in  its«'.ljf  ocnfcidfrrftd.''      /vtj- 
dtefsion^o  Law  "-ictioniiry.       *in  irsictice:     Tht  r«&o^«ii.  of 
a  oaiite  fros  «  oourt  of  infrrior  t.    cnc  itt  8up»*riei'  ju» 
xi»aictJ&n,   f^-r  ta®  purtottc  cf  cH>tn.ir4nf  »  reiriftv  stil  ?«• 
trial."     Bouvi#f*9  LR»  -^Jiction^ryj  ir«iri>,£  CQwgt.;;-  v.  |^^- 
tbyyo;   49  Art?.   2*^;    ray  1  or  v,  £r|x.  ^^^  ^*"l.     -^P-   -^^» 

\?«  BTi«  of  t&€  <*pinion   thmi   tri«  t«*r'tt«  of  t2i» 
WiFJLite'n   inetrusti-f'nt   In  tmeation  arft   to  fa*  utia^,T»too«S   in 
their  r.-l«in,  nr^innry  «R«ii  propsr  B^-nse,  »n4  itj»t   they 
nmtis  not  «sploy«>d  by  th*  d»«©»»e<i  to   in6ic3«t#  t*R  '^fti.pei*!,,* 
a»  the  jai^aning  of  tiiftt  ^t,vi  lo  teohniOAlly  vind«i?iit.oo4  in 
til*  jprsctlo*  of  raraovAng  c»»ua«ii  f^oai  ticiAl  <«ia«'4»  ta 
court®  of  rsvieir.     <3jp«*nl*Af  on  «>vi,4«aO«»   ?ol.  1,    d«o» 
a7®.      In  it*  ««»«no«  tu«  «t>ntJpi»ot  !ji«tv'*««4ii  iii«  partita  ijiro- 
vl»i«<l  fojf  ».  fitt«l   a!t4  «of»roltoi«  awttird  i?«(b£ai»a»t  i.«ftvitt,   tk« 
prir*oi3»»l  in  the  injawotioia  l^ond,  b«)fojr«  tUi«  smuvXj^,  oar  alA 
«x«i;utorft»   ooald  b«  rwrid*  fco  pftrfarjs  iii»  conixoat  wit&  «*« 
plaintiff.     Api'&a.l    of  lim,^,   134  Aii.   641. 

'fh»  reversal  of  the  t!eor««»  of  tht  Suf-erlor 
C€mrt  by  th«  App«llRt«  court  witnout  rrtssarHUnc  the  ««ku«« 
for  farth«r  p3f»c««diwg«  ■    -<*«»  a  fiml  adjudicfttioa  of  tii« 
right  of  th«  plaintiff  to  recover  ag«in»t  'it^BfiX.t  irt  tfxut 
«fuit,   nnd  if  ox^r  oonatruotion  ftf  the  letter  in  £4U«stie«  \»e 
corr«et,    shcn  tJa«  Judriaent  of  th«  l;unioiif>«l  v'Ottjrt  aiaould  b» 
aff  tTmed, 
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"LiCi  i'i  «n  appeal  frcxc^  a  Judgement  of   the  Cir-  ' 
cult  Court  in  f'.'.vor  of  the  pl??,Int-ifir  and  agranst  .the  uc— 
fcnd&nt,   i'rrir^lc,»;cioti:xria,   for  tho  ^us,  of  §1,000,     Suit  tvas 
ori(:!;iriraiy  b6i-;un  against  t-^'o  dafondnnto,   JC^ACtnna  i-Mid  John  A, 
i;cl;ill,   but  j-'C;.!!!  ^;;aa  later  diCilsGccl  out  of  the  cr;3e« 

Tlio  aacndGd  decl.vMT,tion  ccnsiatij  of  t^vvo  ccunta, 
tho  fir^t  of  ;vlaich  all«:;eo  in  cuosti-nce  thn.t  en  the  fir*t 
day  of  .Junc3,   1G12»   the  dof  endn.nt, -SsiotJ^-na,    w-aa  the  o^uci* 
end  in  poosesaio'n  cf  <.'nu  'aoing  v'Si  auto».;&biIej    that  yOhrj  .'. . 
!.:cKill,   wlivix  the  ccn^-cnt  and  Icnowledo;©  oi^  the  dofenclant   . 
in  hie  prcccneo,   cporated  criid  jjuto-z-ohila  co  ncglij::cntly 
raid  cr;.roleso2.y,   -jihilc  the  plaintiff  v^t^o  in  tho  oxcrclSG  cf 
duo  Cfzrc,   that  it   utruclc  the  pl<^,intifi'  i?ith  great  force  c;a-ia 
injiired  him.     Th©  aecond  count  of  the  dadiciration  1:5  o:,U3- 
stcntially  the  oaiic  aa  tho  firat  except   that  it  chs.rc;e3 
thnt  hchill  '*v/c.Q  then  end  there  usin^  a-tl  oj-cro,tiji£5  said 
auto/.-.obile  on  behalf  of,  under  the  airection.of  a.nd  for 
said"  d c f  cr: dnn t • 

The  evidence  heard  ut^oij  the  trial  tend23  to 
pi'ove  thrit   the  d.©fcndfint»   the  cvner  of  the  autcaiO'oile, 
drove  it  on    U;ie  day  cf:  th*?  aeoldent  cccurriSil  into  his 
premises;   t  .':t  a  siicrt  tlras  thereafter  the  ^:oXo-.rf-  '".ti  vm.^ 
driven  f-nd  1'^.clccd  out  cf  the  yard  by  Jolon  A,                        "t 
nn  it  R.ppror. chcd   the  "cxxrbXn-  -'.orocr?   the   atroct  frtv ;- 


trance  to  defenc;cnt«3  pre^aioes  it  v;a.  },ool:ed  into  an  ico 
^     ^^Con  upo^   .^:ic;.  the  pl:antiff  ...a   oittina:,   and  t]:at  rl:.ln- 
tiff  thereby  suotniricd  certain  injuries.     ■; 

'Xhc^Q  v;£o  a  direct  and  sharp  ocnriict  in  tixe 
evidence  a.   to  v^^.tl.or  the  defendant  at  th.  tiae  £:.  ..ue.- 
lion  was  utundir^a  upon  tHo  runnins-^onrd  of  the  ^utc^obilc^ 
or^d  civin,;  direotiono  to  ^:cr,in,   and  a.  to  .d^ethcr  r:c::ill 
vrrio  then  .«d  2^cro  cpcratins  the  nutcaobilc  Tor,   or  in  and 
^out  Uio  l^u.inoaa  cf.   tUa  dof.nd:.nt.     it  v;.uld  corvo  no    ^ 
uoeful  purpose  to   oct  cut  the  evic:cnoG  relating-  to  tiic^co 
controvcrtocl  quco.ion..   and  it  in  sufficient  ta  ..y  that 
oviacnce  was  cu:...ittcd  to  the  court  and  ^nry  tending  to 
prove  the  rc:;pcctivo  theories  cf  the  p^.rtioo  upon  thi;= 
braiich  of  the  caoc, 

iCuch  cc.-./:Xnint  i»  ^f^cle  \>y  the  dofendar^t  of  tho  ' 
Civin:;.   rcfu.i:..  to  cive,   .nci  tho  ..odiric^tior;  by  the  coaJt 
of  certain  inotructic.no.     Ao   at^tcd.   the  cridc^ncc  .mo  in 
.hc^rp  conflict  .vith  reference  to  the  no.t  i^partox^t  cue., 
tiono  of  fact  involved  in  the  trici.   and.    this  b.in^;  .o. 
It  vaa  cbUcatory  upon  the  court  ^o  accurr^tely  instract  the 

Jury  «,s   to  the  l^:w  applicia)le  tc   the,c«sc,   ' 

At  the  clo.c  of  V..11   the  cviucncD  th«  defendant 

r.quectod  tho  court  to   <.:ivo  to  the  jury  the  fol2or/in^  in- 

structiono J 

-f?i     f  ^'f-^?  ^^'^^  present  at  tho  tixa«  tJ-t  t 

-ill  started  to  drive  i^iQ  tmto::obil^  ouf'Zrr  r     -      •"  ' 

^;u.trMned  by  tho  Plaintiff,  but  hSf're  ^'?  '^ 

?c^'.f  n  r^  r^J^  ^'^^^   thc'^;;tcnoMirin  ^ 

ins  driven  by  .cKuifoJ  S^J^r^r"  .i''^i:/7='  "'■'       " 

"J'L-if/f  ,'^"  -li'-^"  "^^  ft-om'S/o^ ^=-j  :;:^  ^-^ 

^no  nutonobile  at  tho  tiSo  cf  vV" 
'*ii'3C53,.  fcr.o  jui-y  chculd  find  t 
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"llio  court  inotructa  the  jury  tixt  t  if  tlu^f  j\iry 
belleva  frnii  tho  oviricnco  tlirt  .tlie  coi"cncl;:.rvt ,   ii.;:etJi-nr., 
ccnoentcd  to   Pnd  p6r.T.itt&d  t'he  £-ii;.n  ^cKiJ.1   t,o   tako   ths 
f.utr;nc';3i2e  nnd  tluxt  in-tpSizin^:  the  crtid  «u1;o;20bil«  the 
oaid  I.c;-:!!!  rrno   doing  it  I'or  hx4J  ov;n  pufjJoc;ea  find  his 
cm  U'iJO  and  thnt  the  accinent  hnp^frncd  ?«.nd  plaintiff 
m\n  injured  r^hiXc  tiie  Sv^,id  .nutciiiobile-^^as  no  "boinQ 
driven  by  ^.cKill,    then  the  jury  chould  find  the  do- 
fcndp^it  not  G"ail-cy," 

Tins  court  i*ef^ascd  to  ^i^s  tjicao  instructions  r.3 
tcnclorod;    it  modified  the  fi-rat  by  injax'ting  a^ter  the 
T/ord  •'"Duoiness"   in  the  fifth  lino  froa  the  bottcti,   the 
follo-ATinf-  elnuiSG,   ''or  by  rind  vritii.  t2^e  conacnt  of  Ssietana,*' 
The  s:uao  inoorticn  t/ao  iaade  in  tiis  inofcruotiou  -.sStov  the 
word  ''biiuincso"   in  the  last  line  of  tlie  instructica,     ViiO 
Eccond  ina traction  abovxO  quoted  tras?  acdxfied  by  the  court 
by  i-trii:in;;;  out  the  vera  "not"  b afore     tiic  ^;:i'ord.  ** guilty" 
appcnriKij  in  the  lj.>.;:it  line  of  the  inctruction,     Tiicoc  in- 
structions ao  £0  modified  'oy  the  court  v.'cre  ^ivcn  to  tha 
jury, 

.     V/e,  thini:  tho  ccurt  c:?i*ed  in  laodXtyirti;  these 
t-rro  inat.T'UCticns  r.n   it   did,      ^/e  arc  inclined   to  thn  yiCvV 
that  bo  til  inytructiono  u3  tendered  by  the  dcfendcint  coz''^ 
rcctiy  stated  tho  la;v  ao  Cipplicable  to  the  p-::c:;:ie  of  the 
case  which  they  \vo--=a  ir.tcr.ilod  tc  cotct.       The  firot  of  thooo 
intitruotiono  aa  i:iOdified  by  the  court  infonvicd  the  jury  that 
tho  dcfendBnt  ^vas  lt:/::.r-lly  liable  to  tho  pi .ai  1:1; iff  for  vxi'y 
injurico  v/hioh  ho  :r:i/-ht  have  sustained,   if   tho  jury  f^und 
frcu  the  evidence  that  J-icKill  drove  the  o.utor;.iObile  «by  cad 
f/ith   til?;  ccnocnt  of  buotan^j.^      ^;,^hifl  ia  olrarly  not   tho 
l; -\7.      It  in  not  alleged  in  the  declaration,   nor  is  thers 
p.r.:/  evidence'  in   th*  record  r/hich  tends   to   shov7,    thtVfc  t:G- 
ill   r/r.a  incr.npetcnt  to  operato  tht?  ciutoiiiobilo  in  questic:-}, 
hio   inatructicii  trnthoriscd  tho  ju^y  to  find  the  defend.  :-.t 
:v.ilty  irx'cspo.ctivo  cf  v/hat  tho  ;)ury  raighfc  find  aa    !:c 


..iL^O 


v.'cietlicr  I'Clvill  ■■■■/n.n  or  v;:\z  iict  acting  cr  driving  tho  :.;..i^.....o- 
"bile  in   ?tr3d  about   the  buoirie^n  ci"   the  CcTcxid:>..nt, 

oo,   alsio»   with  reference  to   the  accond  in«> 
Etruction  above  quoted,     This  ir:u  tract  ion  aa  ;(.cdificci  by 
the  coui-t»   in  ci'fcct  directed  tr.c  jury  to  fii:d  the  derend- 
nnt  guilty  if  the  0'--^3''  believed  ^rr-r^  tlie  eviileiice  tix£,t  tlic 
defendant  h^d  perssittod  Kci'lll   to  uae  tl-e  a.utc:;ic'bile  for  ■ 
Ms,  i/civill'n,    "ovrn  purposeii  nn;;  hiu  ov;:ii  uac,"     ^mio   ci«- 
Dtructioa  as   tendered  chculd  have  hc^-.r^  {.■rlVGa,   aa  it  correctly 
etnted  the  luxf  p.pplicable  to  tlicv  isaua  of  fi..ct  praacntcd  'by 
the  pleKdinc;o  f'nd  the  cvxdfTiCO  -:;'i'ili  ref ez'crico  to  this  urancii 
of  the  cc?.r>e.     By  the  or.iiasion  of  tiia  word  **not**   f ros  tliO 
instruction  t.V.e  court  inforracd  tho  jury  thnt  the  dofcndant 
xn>.B  lir?7jl«3  to   the  plnintiff  for  r.2iy  act  of  nCj^ligoaoc  en 
tlic  part  cf  I-.c-:ill,   ovnn  tiiou^rh  the  ^utj  cliould  find  frcs 
tiio  evicicnco  thc.t  i:o.i:',iXl  vao  drix'in^?  the  svatoicobilc  ;:;oiely 
for  his  orsn  uac  or  piiri.cGcs,      This  in  not  tho  lav/,     Tlio 
o^mcv  cf  a  vehicle,   in  cases  eir.:llr:,2»  to  t'i'ie  ons  at  bar,   is 
onl3'  liyblG  ■.'.'Ucre  it  i-.:;  £ho'';n  "by  a  preponderanco  of  the 
evidence  thr.t   tlie  person  oporr^tinc  such  Tchicle  is,   in  ocso 
de^-es,  nctin;;;'  for  Guch  O'-^/ner  or  that  h.o  ia  opcrutiiia;  tiia 
TfehiclG  in  &nd  cbcut  the  ov,'ner*a  'iiUBinoGa, 

Ccr.'pln.int  is  iVlao  nc.de  aa  to  cthar  eri'oi*o  oc- 
curring^ durin'V;';  the  eonroe  of  tJic  trisl,   tv.a  to  ^ivhlch  r;e  c:t- 
preas  no  opinion,     Fyo.;n  what  hss  "boett  $uid  it  iz  cbvicus  th:.':,'; 
the  c^.oo  rau!3t  "be  retried,   and  those  qvicotion.:.  ■■;•■  z.^t  '^^? 
::rcDC'ntcd  on  nr*othcr  trial, 

The  j'ua';aKnt  of   ths  Circuit  Ccu,.  -  ~:^  reversed 
/ 
::nd  the  cn-unse  io  r-      ■  r.led. 
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A.  VMUUSKt   SSVXTl 

AjPpiiLl 


\ 


J.  C.  K.  LIKI»iOU7,   l^dlTlduftl 
and  ••  trust ••, 


AWXAL  fROK  CITY  COURT 
0?  CHICA«SO  HiaOHTS. 


Appeiiatfi.    /    2;  0  5  I»A^»  S2i^ 


Yhis  1«  am  ia.pp«Al  froia  a  deere«  against  de<- 
fsndant,  J«   C,  K.  LlndbLOut»   ordering  hla  to  p«y  $182.03 
•ests  of  the  suit  vlthla  thirty  days  from  ths  entry  of  the 
4«iur«e,  and  that  upoa  failure  sc  to  do  exeoution  issue 
therefor.     Hake  injunction  theretofore  iaaued  restraining 
tindhout  froM  disposing  of  the  sua  of  $700  was  joade  perma- 
nent. 

Complainant* s  wife  divoreed  hija,  ajad  in  a  set- 
tlement of  his  oblig»tioa  of  support  of  hia  vife  and  children 
mn  agreeawat  in  the  nature  of  an  alissony  a^retasent  was  entered 
into.     This  agreesaent  is  dated  Ooto1>er  2&,  191&*  and  is  di- 
rected to  krs.  Lena  Dewey*   the  wife,   imd  signed  toy  A.  DeXtoert 
l>ewey»   the  husband.     The  first  aKreeasent,  tsade  to  settle 
property  and  alimony  ant t ere  for  $40€»   waij  ehanged;  by  it  A. 
BeXbert  Dewey  agreed  that  he  weuXd  deliver  a  warranty  deed 
and  a  bill  of  sale  to  all  of  his  interest  in  tiis  property, 
real  or  personal,   in  eonsideration  of  the  payment  of  #700, 
and  it  proTidee  -  "3ine«  our  debts  amount  to  in  the  neigh- 
borhood of  §500.00,   it  is  further  agreed  by  ae  that  X  shall 
pay  all  of  the  debts  due  and  owini^  by  either  or  both  of  tts 
out  of  said  money,    said  debts  havisfi  be«a  eontraoted  before 
June  X,  XOXS."      It  was  agreed  that  the  debt  should  be  paid 
tiader  the  superTiaion  of  i^rs.  ]>«wey*s  oounseX.     ?he  #700 


•txaoiis  oiMUix»  to 


•A.IcOfe 


•f  ftt  •  *M 


-•6  9%alM^  ••«••*  «  «»«t  iMrfv*  am  •!  •iilT 
•O.Mlf  vm  ot  mid  Bal«*^««   «#iMifiMai  .t  .O  .l^  «#i 

•«••!  Miti#»MB»  •&  o#  ott  9%»tiiMt  mmv  imdi  bam  ,a««M4 

•MTK^q  •&««  •««  00 VI  to  WIS  tdf  lo  ;iai««<t«lA  aott  toMttal  i 

•«i^»«  «  tti  boa  taiii  AvmovUb  tdiv  ^*imamtmf^mo 

tmmklULt  fttui  •!!«  sJid  lo  #Koq^[i(«  lo  ael#4ia''^Xtfo  oixi  lo  #ii»fl»l# 

bo«»#ao  MMT  taoMoovt*  tfltiilXa  mi  lo  OYiriaa  o^  oJt  iimmmi^m  am 

'ib  ml  bmm  ,CIfX  «$•  «»tfo«»0  ^#at»  ol  tmnmbVb^  oiilT     «o^ai 

.^Tddioc  ./i  ttf  6oa«jt«  Ikao  40liv  odi   •tMr»<r  «m»J  ••«4  otf  fto#o»« 

•i##oo  •»  044MI  ,^rrt«90'm«  iovll  oif7     tbmtutuwi  mtU   «x>v*<I 

•▲  #1  xtf  {^SMUto  «4r  tot  •«•!#««  tateiXA  bm  xliBOfovf 

^••ft  xinmntmm  m  twritmk  b^imm  oiC  imMi  boMB«  fiwKl  lv»tfXo<E 

.ttaodoi^  olK  Al  ^oonotni  old  lo  Xlo  o#  oXM  lo  XXltf  o  bm 

«00f|  lo  #Boa(f«f  o4t  lo  tionmnbkmmo  at  .Xomfovot  no  Xte« 

•llj|XO«  Od#  «i  04  IMHMM  aSi^^t  YtfO  •OOlll"  •  tOblTOtf  #1  bCM 
iXAd«   1   lAOj   •«  t<  fc#OT]»fl  1*ii#Xl/l  ti   iX    •oo.'OoH  lo  ftootfiotf 

•A>  lo  Ai94  %e  voiirio  xtf  »iiivo  bam  mith  mt6mb  mdi  lo  XXa  i«« 
omolotf  bmimmtia»m  oootf  ^iTod  oltfob  Alito  ,T*ao">  bi««  !•  #«o 

*JUk  Atf  bXtfoKo  fOft  m^  fmsU  jboo«»o  oanr  ^i  ".£IQX  ,i  v^T, 
oori  oi(f     .Xo«(uioo  o*xafwo<X  .mttiii*  amlmlTmq/M  mdi  xmbam 


v«8  d«peait«<i  in   tb«  IXlinoit  (jitat*  Bank  of  Ci>«t«  by  defend- 
ant Lindhout  In  his  n«»e  mm  trust ••.     Co&plsiinajat  gave  no«* 
tiO«  to  th*  bank  Uiat  th*  ^oney  d«po«it«d  by  Lindhout  em 
tirustse  wa«  wrongfully  and  illegally  ••  de2>osited;   that  %h9 
ttoney  belonged  to  Mra,   notified  tlie  bank  not  to  recognise 
auny  oheek*  order  or  draft  upon  the  $700*  and  threatened  in 
the  eT«nt  the  notice  vae  dleregarded  to  hold  the  bank  re* 
eponaible  for  any  loee  or  dnt««Ke  Dewey  jsi(ght  suffer* 

It  feease  that  lindhout  purchaatd  a  number  of 
•Xaias  ai;alnet  Dewey  for  fifty  oente  on  the  dollar,     The 
•risiBO^  agreement*   it  will  be  obeeryed,  provided  that  the 
debte   should  b«  paid  under  the  supervision  of  i^rs.   I>ewey*e 
eounsel,  o^ad  Lindhout  was  her  oeunsel* 

The  evidence  is  yoluns^inoue,  and  it  is  our  op* 
Inion  that  no  good  purpose  oan  be  subserved  by  reciting  it, 
the  if^ole  controversy  involves  the  bon^  fides  of  the     action 
of  defendant  Lindhout  in  the  jsatter  of  the  aipreeiaent  as  to 
the  #T00,     If  lindhout  was  guilty  of  the  fraud  charged,   th«n 
the  deoree  is  rii^ht;    if  he  was  not,   then  it  ia  menlfestly 
erroneous. 

The  deoree  finds  that  lindhout  waa  wrongfully  in 
posseoaion  of  the  ssoney,     This  ia  contrary  to  the  probative 
force  of  the  evidenoe.     The  laoney  oerne  to  hia  under  the  Agree* 
tt«Bt  end  with  the  knowledge  of  all  the  parties,  and  so  far 
•9  the  evidenoe   shows,   he  onred  for  it  in  an  ethical  way  and 
was  diliirent  in  paying  cut  as  little  of  it  as  was  necessary 
to  the  extinguish^^ent  of  7>ewey*8  debts. 

A  ecaRning  of  the  record  faile  to  dleoloae  «ny 
fraudulent  or  iiaproper  acts  upon  the  part  of  Lindhout 
either  with  the  sioney  or  in  his  dealings  with  ooj^pleiniuit  or 
irrs,   Dewey,     On  the  oontrmry,   we  are  impressed  with  the  fact 
that  Lindliout  aoted  with  diligence,   discretion,   end  fidelity 


••«  tfMMl  M#  hl9A  mi  kmkxm^mb  mm  •oii«»a  •Af  ianm  lii 
»i9t\tm  m^lrn  ^Mr*a  9^/uu»kxc  taol  xm  not  •Xtflaiiof« 

•  *tvv»i3   •svM  to  ttplmlYnnqiti  •Jli,  fhtm  tl0%  »«(  bluotf  aJc^^h 
«  «lktfoiU«0ieT  ■!  %0R9blr9  i^&'i 
nnlj«B)i4  94^  1»  A9A;AX4flUC  *^  ••Ti^ria  \»t«TOXJaoo  •X«il»  ttft 

t£t«»lJtn«r^  >a  »a«  •/!  tx    ;^ii«lv  AX  %*%—k  vxtt 

aX  y  ^^  MV  ltf«itttAXJ,  ^Aiil  t^oXt  •r>*^  ^^ 

•▼X^Atfdiq  ftjU  t^  xiurc'no*  aX  :t«eA  ftiU  to  n  j:40»t»0Q 

^•lUI^  otfi  zotta;^  aiX4  *#  ojmo  xo«»«  047     .Mar'ctrt  cio^ol 

«^I  00  bffo   «a»X^«Jm  041    XX*  to   r  :>l  «if#  <UX»  *«*  t|Mp 

*■•  lipw  X  ';A  ««»oAii  ooaoXtira  m(4  M 

tM>««9»i  oiijtxx  CA  iiM  »ci\*a  4U  #ao^XXXt  «#* 

.  #n»«MrioXi/»«l#xo  oiU  •# 
Xfw  oiiOXaaXZ^   oi  wii  OM  f»4#  to  aniMOMHi  A 

tii/oxtbaXok  l9  J-S4IV  viU  no(t«i  oioo  toifO'sqnX  vo  inmlul^uattl 
iro  ^iiAiii«X«aMo  iUJtv  osnXXooA  oXn  m  «o  xo«o«  041  ^X«  r»41Xo 
tool  tMM  ittXw  tocarxatftX  rx«  ov  ,x<u^iPfto  o4J  aO  .xov»a  •««JI 
VXX»bxl  o««   «ael#*«o«AJ>    ,«0im»1X1O  ^Xu   o*to»  t«i«iitaXa  #Ml» 


to  the   iotereats  of  hi a  ollent  and  for  th«  protootion  aa  flir 
at  poaaible  of  hor  riighta;  thnt  aothiog  that  he  hfta  dono  in 
ttuy  way  or  mftnnor  affeotod  pr«Judloi»lly  t|io  financial  in* 
tareata  of  ooB^laint^nt.  7ho  atatt  of  tJOio  aooount  ahoaa  that 
thoro  ia  no  aon«y  whioh  o«ua«  to  the  handa  of  Lindhout  and  for 
whioh  ho  ia  roai>onaibX«  aa  ouatodiaa,  vhioh  la  eltiior  duo 
to  or  whioh  oan  h«!Ooaie  duo  to  oomplalaant*  <sniilo  lindhout 
had  no  oxpreaa  autriority  to  dopoait  the  money  in  tho  Croto 
bonk  in  hia  otm   muao  a«  truatoo,  «o  think  that  authority 
ittay  bo  reaeonabXy  inf «rr«d  front  hia  rolationship  to  tho 
partioa  »n<l   tho  fund*  and  that  it  waa  a  joatter  roating  ia 
hio  diaorotioa  to  deposiit  tho  monoy  in  tho  bank  in  hia  namo 
ao  truateo*  Tho  raonoy  mi.»   not  hi8»  and  tho  law  impreaaod  a 
truot  upon  tho  oonoy  in  Yirtuo  of  the  agrooraont,  and  by  tho 
aeta  of  tho  parties  and  tho  oxprosa  proTlaiono  of  the  agroe* 
mnstf  Lindhout  «aa,  xdimn  ho  roooivod  the  money,  the  truotoo 
thereof. 

Wo  are  unable  to  aoo  that  oesftplainant  has  boon 
injured  by  any  aotion  of  Lindhout  or  that  oonpIainAnt  has  any 
atandinfi  in  a  court  of  equity  aa  ag»inat  defendant  Lindhout. 

the  dooree  ia  not  aupported  by  the  proof a  in  tho 
rooord. 

7ho  dooroe  of  tho  City  Court  of  Chicago  Eoic(hta  in 
Cook  County  ia  reveraod  and  the  oauao  rosbanded,  with  direotiono 
to  that  oourt  to  diasolTo  tho  injunction  againot  Lindhout  and 
to  dloniaa  the  bill  for  want  of  equity, 

m^rS^SMD   AMD 

WITH  iHRictioira, 


«jt    Ml  mii^twq  •^  f\  tm  M»lf9  >^  ^ 

-xot  «iui  ji#«i(bai  !  %•  aMAd  ^^  ^$  mm»  ^oliHr  t»<M«  oo  -tx  «Kiti<t 

V^v«.vJw4  iJiAt  3fai»a  tv  «#li#»*4#  eft  ^flWfY  ^«  (iiji  mi  Tinmi 

Hi  l|iii«**ie  ««#tiMi  «  MM  <?!  >«uEii  bm  •An;/)  m4^  tmm  e*i#«*q 

«  ftfeMvxVSl  «iU  •<!#  bo*  tlitf^  Smi  «iaMr't»)iM  Vtfr  •••!£;/«#  iM 

MltMft:^  Mil   ^x^mmm  Mit  l>*rH9«rc   ttl  ntidl*    ,««r  lirai^  ,    n«« 
mi  mift^i:                                       .19  Mi) 


Sia  -  32782 


THX  I'BOl-'LK  OT  fES  Sf ATI  OF 
IXL2H0XS  mx  y«l«  MlcSXUmm.0 


▼•< 


\^    Appellant, 


\ 


mmnf  wmiQAL  coi^i^s. 

m  oorporation,  \ 


APFJmi.  S^<M  CIRCUIT  COtJHSC 
02?  COOK  COUSTY, 


KR.   JUSTICE  HCXKat  SElIVmiS)  tHl  03?IBI0»  03?  tEK  COUKT, 


TbJls  ia  a  mandamius  {Droeeedltig  in  vK;iok  th9 
p«tltioR0r,  wx:,o  oomea  before  u»  ^  propriOr  p@r»on|t,.   aeejcs 
A  jBUindaMua  cosmandiag  th«  reapondent  to  forthwith  laaue  and 
d9XlT«r  to  bin  a  dlplcnaa.  of  graduation  a»  a  doctor  In  j^aedi- 
elne,  duly  •x«out«d  l»3r  its  officers. 

Vhe  cause  tma  heard  tm  petition,  &»8w«r  «nd  re- 
plication, and  thm  court  di*mi«««d  tlxo  i^tition  at  potition- 
•r*a  cost.     The  petitioner  hus  aosxgned  thirty-ono  errors 
upon  tlio  record,  to  which,   in  th.l«  opinion,  -^9  &to.&Xl  p&iy 
l3ut  littlo  attention,   contenting  oureelvcc  vrith  a  short 
rcoital  of  th«  contractual  relationahip  of  the  pextiec  mxi 
their  ri^ta  under  the  law. 

Jlretitioocr  w(%a  a  etuUent  of  iaedioine  in  the  so« 
called  medical  college  of  reapondent.     he  avara  that  reason- 
dent  ia  engaged  in  tutoring  £&edicaX  utudenta  and  beutowing 
upon  them  the  degree  of  doctor  of  taediclne  when  they  ahall 
have  oomplied  with  certain  rulee  and  regulations  adT<»rtiaed 
hy  tlie  oolleg*,  and  that  he  followed  and  oh  served  the  ad» 
wertieed  recuirementa* 

It  appeara  that  at  the  annual  ecaaaencement 
exerciaea  held  June  1,   1913,   for  the  conferring  of  de- 
greea,   etcl,  petiti.oner  aaseoibled  with  hia  fellow  atudenta. 


\ 


S&tPB£  •  ai8 


'^Ct   XT 


..  :i«j»;)  JOOO  *?».. 


.»v 


^      ■?■     •-?? 


A  tf^ 


i<  ■iwwtiiim  <  ai  tin' 
«>-i.         ._ -J  frJt  iii  Mvtutf  Maoe  0£X«r  .ttoir^iJit*^ 

"^1  baa  %9vn<*   ^aolili^c^  rr:   t'smti  Mm  •«if«»  •Jft 

^•r«>.<<i>  t»  '-c.tf.-f  e»rx»n)Uo  ^lin'itfw^   ,ii»i^##|jt  •lillX  #vtf 

.«?ai  •flti  ^ct&cu/  c^jC:.^]:'/  'tlijlf 
Afvn  *%i      .J'f^A^noittAv  to  •a»ri9e   |JN>lA»ii  li^iiJM 

ttwawBin— io  Xairaiiv*  was  Jm  ft^n*  **ri»< 


uiiifox»«4  with  the  regul&tlen  oaja  and  &owii;    tioat  tiim  nan* 
apptarftd  in  th«  prlnt«i4  list  of  »tu<i«nt«  to  li>«  graduated! 
that   the  studttnta  asatiabled  wer«  «aeii  pranttoted  with  a 
dlplo»as    that  to  aXI  outward  app«ax-ano««  petitiDn«r  rw* 
o«iv«d  a  diploisa  w^ioh  ho  thought  was  oonf erring  upoa  hla 
the  dagroo  of  rootor  of  iwodioino;    that  upon  «xatainatlon  th« 
•ft*oalX«d  diploaa  turnod  out  to  1»«  oao  in  hXankf  conforrias 
aoithor  degroo  aor  titlo  of  mny  kind;    that  srospoadont, 
though  roqucatod  to  dallvor  to  potitionor  a  diplooM  oon» 
forring  upon  hiA  the  dagroe  at  Doctor  of  i^odiolna,  ha«  ra- 
fU9«d;   that  laokin^  auoh  diplosaa  p«%jitioner  oannot  prosant 
hiiaaalf  to  tha  Illinoia  ..^tata  i^adieaX  Boi^rd  for  oxaminao 
tion  for  tt.XioQnoa  to  praotxoa  »ddiolna. 

A  doiaurrer  tu  tha  petiticm  waa  ovarruiad  and 
raapondant  anavored*  in  wthiof^i  it  «(»t  up  that  requiroiirtanta 
for  graduation  and  the  coof erring  of  a  diplotaa  V9xm  not. 
aa  net  fovta  in  the  petition,  ''oati^ifaotory  examination  in 
all  hranohas  and  attendsmaa  upon  olinioa  with  a  rating  of 
net  laaa  than  8C  per  ewat  average,*'  but  "aatiiitfaotory  ex- 
ascdnu^tion  in  all  hranohea*" 

The  anewar  further  eet  up  that  petitioner  had 
been  reported  in  obatetrioa  and  gynecology  of  grade  1,   in 
the  firat  aamaster,  and  of  S  in  the  aeoend  eeueater;   in 
Oj^hthaluiology  of  grade  IS  in  the  eeoond  aemeeter;   in  physio- 
logical  therapautioa  of  gr»de  V.  in  the  first  ae&eeter{ 
denied  that  appellant  had  paid  the  graduation  fee  a«  well 
aa  the  tuition  fee;   adcaitted  that  he  p4iid  ^l.&O  for  oap 
«bA  gowt  unifona;    that  hia  nuue  appeared  i»  the  printed 
liat  of  jitudenta  to  he  graduated;   that  he  waa  present  on 
the  atage  and  waa  handed  a  tube  or  package  aiaiiar  to 
thoitte  i-uinded  other  studenta  then  end  there  appearing  on 
the  stage* 
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la  r«spond«nt'»  niles,  D  mfiAna  rep9At  exarriina.* 
tl«m  only*   and  £  iii«ttii«  z-«p*nt  entire  QOura«,   class  «03de 
and  •x»ral nations. 

Wltiiout  rsoitini:  th*  «vid«nce»   suffice  it  to 

m 

s»y  that  thtt  ooDtfici lions  in  rssj  ondsnt*^  anevsr  wer«  fairly 
sustained*   and  it  affirmAtlrslV  appearsd  and  was  not  nnd 
eottld  not  lis  suoessiifuXly  eontra^iiioted,   that  petitioner 
did  not  pass  "aatisfaotory  •Jtafiiln«tlon  in  all  branchss." 
Vith  th«  rsoord  of  pstltloner's  lack  of  attainments  in 
aadioal  soisnos  bofors  us,   it  would  bs  nnoamlaus  for  a 
oourt  of  law  t«  arrogats  to  itislf  the  rigiit,   duty  or 
rssfionsibllity  of  dstsrisinlng  that  petitioner  bad  oosi* 
l>li«d  vitb  th«  rsgulatlon  of  paosinf  a  satisfactory  sx* 
aainatlon  in  all  branchss  of  his   studlss.     fb«  courts  ar« 
net   supposed  to  be  leamsd  in  msdioal   «oi«no9  and  art 
thsrsfors  not  qimlifisd  to  pass  an  opinion  as  to  ths  at* 
talmBsnts  of  a  studsnt  in  msdloal   scisnoe.     fs  ars  b^und 
by  the  rsoord*   and  that  rsoord  abundantly  provss  that  pn» 
tltionsr  was  sadly  dsfioi<snt  in  hia  sxactinations  and  did 
not  attain  th«  standard  rsijulsits  to  Justify  ths  resvon* 
dsat  in  granting  Mo.  a  dsgrss  of  Boetor  of  iiodicine,   under 
its  rules*   %rbioh  bound  ths  oollsge  and  pstitioncr  as  wsll. 
I'stitionsy  subsso|u«ntly  attended  a  9\mmfiT  ocurss  of  two 
months*   but   atill  rsspondent  failed  and  refused  to  f^rant 
the  eoTsted  diplofloa.     A  medical   school  must  be  ths  Judge 
of  the  qualification  of   its  students  to  be  granted  the 
dsiprse  of  Dootor  of  iMedjJ'Oine.     The  prerequisite  of  the 
possession  of  sueb  a  degree  by  the  applicant  in  order  to 
entitle  hla  to  examination  before  the  ^tate  Medical  Board 
for  a  license  to  praetice  aediolne*   is  a  wise  and  salutary 
provision  of  the  law  and  a  source  of  protection  to  the 
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Th«  presvntlng  to  petitioner  of  «  »ium   diploma 
w»«  amply  to  »pRr«  iiiu   f««}ing»  nnd  pr«Y«nt  hi«  huniXiation 
b«for«  hid  follow  otudonts  ana  the  audlonc*  aose^abled  to 
witnoss  tJbo  oonferrlois  of  dogrooo.   Tliis,  w«  unflorstnad,  i» 
tbo  usual  oouroo  of  proooduro  where  a  stucient  fails  to 
qualify  for  a  diploma.  Ko  inferonoo  oontrary  to   th%   faota 
in  the  rooord  oan  !>•  indulged  beoauae  of  tha  apparent  pre- 
»ein-ti}^entof  a  diylOHa;  is  other  words,  w«  oanaot  eay»  be* 
eauee  the  form  of  presentation  of  a  diploma  \9as  gone 
througibi  with  that  therefore  the  petitionar  is  inferentlally 
«£ttitlttd  to  reoeiva  a  genuine  doouiaent* 

The  legal  propusitiona  art^ued  by  petitioner 
lead  no  light  to  the  solution  of  tkin   problems  here  pre- 
santed.   iretitioner  has  failed  to  cite  any  decision  in 
paint  1»y  any  oourt,  either  on  principle  or  faot,  Hespoud* 
ent  has  not  appeared  in  this  eourt. 

The  Judg»ent  of  the  Cirouit  uourt  denying  tks 
prayer  of  petitioner  for  a  writ  of  Kumdamis  against  res* 
pondent  is  affirmed* 
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In  the  trial  court  tiierts  waa  &  finding  and 
judgia«»nt  for  #600  in  f«¥or  of  plaintiffs  in  liila  cauae,  Jind 
dcf«nd«nt«  «pp«ftl« 

3^«  notion  was  upon  «  written  guaranty  froA  dt* 
f«ndants  to  piaintiffa  guaranteeing  credit  of  Cixarlea  Flantry 
to  thtt  extent  of  #500, 

The  dafenM*  mainly  reat«»  in  a  derdal  of  de- 
fendants of  the  exaoutlon  by  them  of  the  oontract  of  guaranty. 
Wt  thiidc  Uie  court  miglhit  fairXy  find  froai  the  evidence  that 
the  vriting  in  suit  was  axsoutad  ^y  defendant  aa  aurety  for 
Plamtry  to  the  amount  in  that  writing  limited.  The  ques- 
tions in  di8t)ut«  lsT?olvod  the  ▼erocity  of  the  sereral  wlt- 
neasfta  testifying,  and  while  the  testimony  la  oonflicting 
we  are  not  dlenoi»ed  to  disturb  the  finding?  of  the  trial 
Judg«,  who  aaw  %he>   wltneases  and  frost  auo;:  observation  waa 
isaoh  better  able  to  determine  their  oredibility  than  ara 
w6,  who  ere  deprived  of  such  advantngea,  Tha  plaintiffa 
estabXiohed  by  tneir  proof a  the  execution  by  dafendanta  of 
tha  undertaking  in  euit»  and  w«b  are  not  abXe  to  say  i»hat 
suoh  proofs  wre   overcoxaa  by  tha  oaaa  laada  by  defendanta. 

Tha  Judgment  in  this  oaaa  waa  entered  February 
X7,  X9X6.  On  Maroh  9,  X9X6,  defendants  ftaode  and  fiXed  a 
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written  motion  that  the  finding  and   Judgjuaent  be  set  aside 
and  a  new  trial  granted.   This  motion  was  denied  two  days 
thereafter*  Thereupon  defendants  i> rayed  an  appeal,  whioh 
was  allowed  in  bond  of  ^75C.  The  appeal  bond  found  in  the 
record  recites  that  the  appeal  is  prosecuted  from  the  Judg- 
ment entered  February  17 «  1916, 

In  this  situation  defendants  had  the  riglxt  of 
two  appeals  <-  one  from  the  Jud^^ent  and  the  other  frora  the 
order  denying  the  motion  to  set  aside  thcs  finding  and  judic* 
Bent  and  grant  n  new  trial  -  as  actions  for  a  new  trial  and 
in  arrest  of  Judipaent  had  been  raade  and  denied  prior  to  the 
entry  of  the  judt^cient  reoited  in  the  appeal  bond.  The 
Judgment  order  and  the  order  denying  the  mcticn  to  e* t  aside 
the  finding  and  Judt-giaent  subsequently  made,  arere  both  final 
appealable  orders.  The  latter  order,  therefore,  is  not  be- 
fore ue  for  review.  Our  review  is  confined  to  the  record 
preceding  and  including  the  judf^sacnt  orJer  recited  in  the 
•ppeal  bond.  This  precise  Question  waa  passed  upon  adversely 
to  defendants*  contention  in  Cebhard  v.  x>re'yers  L&llxn^   ^'Q«» 
185  111,  App.  254. 

The  rullnge  of  the  court  on  the  proroaitions  of 
law  tendered  did  not  prejudicially  affect  the  rights  of  de- 
fendants, as  the  finding  of  the  court  on  the  facts  fixes  the 
liability  of  defendants  under  the  law  applicable  thereto. 

There  is  no  reversi'ble  error  in  the  record  re- 
viewable on  this  appeal,  and  the  Judgment  of  the  Municipal 
Ootart  is  accordingly  affirmed. 
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Conplalnant  au«d  h«r  husband,  Crcorg*  H,  !  ead, 
for  di7ore«  for  drunkenneaa  and  obtained  B«r7lo«  on  ixia 
bjr  publication.  This  tras  all  thf»  9«r-7lc«  tTer  had  upon 
hia,  and  ha  appaarad  neithar  in  paraon  nor  by  counsal  in 
any  prooeeding  in  tha  dlvoroa  auit  nor  in  any  prooaadlng 
against  tha  Uhioago  &.   I^orthwestarn  Hallway  Cosspany.   On 
Hevanbar  6,  1914,  oomplalnant  was  awardad  a  deorae  of  di* 
Yorca  on  tha  sarvloa  by  publication.   In  that  daorae  tha 
court  ratalned  Juriadietlon  for  the  purpoaa  of  fixing 
paroanent  alimony  "should  personal  service  on  tha  defendant 
be  seourad  later," 

On  July  7,  191 5 •  oomplalnant^s  husband  had 
judgment  In  the  Circuit  Court  of  Cook  County  against  the 
Chicago  and  Northwestern  Hallway  Company  for  $4600.64. 
May  25,  1914,  Kead  assigned  this  Judgment  to  Mm&rd  H. 
Sanford,  Jr.,  uriao  on  ^ebruaxy  1,  1915,  reassigned  the 
judginc>nt  to  Charles  L.  Hayes,  Both  assignments  wera  on 
February  6,  IQld,  filed  in  the  of floe  of  the  olerk  of  the 
court  in  which  M«ad*s  Jud«$fiient  was  entered. 

On  Deearaber  SI,  1914,  complainant  filed  a  petl-> 
tlan  in  her  divorce  action  lignlnst  the  Chicago  &  Northwestern 
Hallway  Comprofiy,  alleging  that  it  was  Indebted  to  her  di- 
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Toreed  huaband  in  th«  •\m  of  #7,000,   and  claiming  »n9  ««• 
•ntitled  to  b«  paid  permanent  alimony  and  aoljLoltor**  f««« 
out  of    said  fund,        ilhe  prayed  for  and  obtained,   without 
notieo,   tm  injunction  aftainat  tho  Railvmy  oompony,   enjoining 
it  from  paying  any  ouni  to  her  Into  husband  or  to  anjrono  in 
his  behalf  and  also  reatraining  hist  froK  reeeiTlng  any  am 
froB  the  Railway  oompany.     Thie  injunction  waa  serTed  upon 
the  Hailvay  oompany,  but  vaa.  ne'VBT  seized  upon  George  H. 
It^ead  or  either  of  hit  aesigner;©. 

On  February  6,   1915,  Jlnyea,   as  aaiisnee  of 
ltead*s  jud/«3B«nt  againet  the  BaiTwiy  company,   coaaonced  an 
aotion  in  the  rdetriet  Court  of  Raiaoey  County,  Jiinneaota, 
•eeking  a  Judf;sent  in   that  court  Ai^alnet   the  finilway  cc^pnay 
for  th«  imount  due  on  thff  rooJc  Cownty  Jud^ent  Bfco-?e  re- 
cited.    On  March  d,   1918,   comfl^inpnt,   or  her  own  inltia?. 
tire,   was  allowed  to  int#»rrene  In  the  Ramaey  County  puit. 
She  alleged  in  her  interyening  complaint  that  the  aaoign- 
ments  from  Kead  to  Sanford  and  frosi  ianford  to  llayes  vere 
fraudulent,   oollualTS.   and  without  con ni deration,   and  were 
for  that  reason  void  and  of  no  effect,     ahe  alao  set  up  in 
her  interventng  pleading  her  claim,   conforainp  to  the  course 
of  procedure  in  Uinneaota,   allefring  that  she  had  such  an 
iatereat  in  the  aintter  in  litiKotlon  of  Hayee  against  the 
Railway  company  that  ahe  would  gain  or  loae  by  judgment 
rendered  therein,   according  to   the  effect  of  auoh  judgment; 
alao   Betting  forth  the  prooeedlnge  had  in  her  dirorce  auit 
not  only  aj^alnst  her  husband  but  also  accRlnst  the  Railway 
company,   and  attached   to  her  pleading  a  copy  of  the  injunc- 
tional  order.     Hayes  joined  Iseue  on  the  answers  of  the 
Railway  company  and  of  complainant,    the  interrenor. 

On  March  16,   1915.   complainant's  divorced  hus- 
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band  died.        On  April   S,   19l0(    ooravlAlnant   filed  m.  ftupplementHiX 

oompl»lnt   In  the  Hnyts   suit,   in  wblch  the  set  up  the  death 

of  her  former  hut1»»od,    tlsat  he  died  intestate,   lemTing  her 

hie  vidow,   end  tta«t   «»e   euoh  she  elalaed  all   of  hia  pereonaX 

property,    inclttdiog  the  Jadra«nt  which  Kayes  wae  eeeking  to 

enforce  against   tht  Pstlway  oompany.     She  uleo   set  forth  a 

aeetion  of  the  IllinoiB  statute,  ^fihieh  reade: 

"If  any  huehand  or  wife  is   tSivorced  for  the 
fault  or  {aiseonduct  of  the  other,   except  where  the  aar- 
riage   i«  roiA  frf^rr    ih«"  b^'irirnlng,    he   c:r   ahf-   chj»ll   not 
thereby  lose  dower,   nor  the  benefit  of  any  Jointure, 
but   if   lueh  diTorce   shpll    bt   his   or  h«r  f?>ult,    or  mis- 
eonduot,   such  dower  or  Jointure,   and  nny  estates  granted 
by  the  Ij^t-s  ©f  this   strte,    in   ihip  re0l   or  personal    ee- 
tate  of   the  other,    shall  be  forfeited,* 

on  June  34.   191 &,   the  issues  Joined  in  the 
Hayes  case  <%gainat   the  Railway  compajiy,    in  whloh  complainant 
had  interTened,   were  tried  and  a  verdict  rendered  in  favor 
•f  Hayes  and  n^ainst  the  Hallway  company  for  ^3466,41,   there 
being  a  credit  on  tr.e  Cirouit  Court  Judgment  of  |I90C  paid 
to  eeaplainant's  husband*  s  attorney  by  the  Vtailway  co^Qpan^ 
ondrr  a  modification  of  the  injunction  again«t  it,   f^nd  on 
July  ICth  a  Jua^ment  for  13464.11  was  entered  in  f.tvor  of 
Hayes . 

Complainant  failing  to  prosecute  her  intervening 
proceeding,   it  was  di«ai«sod  for  imnt  of  proseeutioa.     An 
a$>plioaticn  made  hj  coicplainant   to  vacate   that  order  was 
after  a  full  hearing  denied.     Hayes  also  recovered  a  Jud^!7Dent 
for  costs  against  oo^tiplalnant  in   the  Ramsey  County  court 
suit, 

James  F,  Bishop,   Vublic  Administrator  of  Cook 
County,   had  been  appointed  by  the  vrobate  Court  administra- 
tor of  the  estate  of  complainant *s  husband,   and  as   such  was 
substituted  as  defendant  in  the  divorce  suit,   and  on  July  2Q» 
1915,   eoaplnlnant  secured  in  her  divorce  suit  as  thus  amended. 
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without  notice  to  th«  Rnil'^ay  oontpanr,   an  order     g'-inst 
Bishop  ats  adPinlatrator  d«or«<9ing  her  $X,or<o  alimony  and 
$500  •olicltor**  f««s,   ivhleh  ordwr  r«ttlt^d  that   th«  award 
of  Rlijaony  and  aolieitor**  fo«t  waa  a  ll«n  upon  the  Jtt%- 
mast  obtained  by  iter  daeaasad  husband  against  the  r^nlltmy 
eoapany. 

m  Atigiist  6,  191ft,   cojnplainwnt  cof»znanoad  an 
aetlon  in   th«   -jistriot  Court  of  Hansay  (jounty,  i^innasota, 
against  Sdaard  K,   aanford,   Jr.»    th«  oriiirinal  assignea  of 
]9L«r  husband's  Ju4r««nt,    individually  and  aa  ndrrslnistrator 
•f  her  daoeasad  husband's  estate,   Charles  I..   Hayes  and 
John  wanner,   aheriff  of  Haasay  County,      in  this  suit  com- 
plainfint  asked  for  an  allovanea  of  #2600  and  solicitor's 
feas  and  for  an  order  reatrainin?'  afpellant  frora  paying 
the  Judjsaent  ootenlnad  in  the  Mayes  case,   ntiA  ??»frnor,   ps 
Sheriff,   froffl  coll act inp  the  judrmffnt,    «na  Kayes  and  aan- 
ford  fron  reoeiTing  th«  amount  of  the  i:ayes  Judgment  against 
the  Railway  coopany.     on   the  same   day  a  temporary  restrain- 
ing order  i»as  issued,   whioh,  upon  a  hesring  August  1?,   1915, 

was  Taoated  wad  the  notion  for  an  injunction  denied, 
the 
After/dlssolvin«:  of  the  restraining  order  and 

the  denial  of  ooatplainant's  notion  for  an  Injtinction,    the 

j;>herlff  of  tfiaooa  County,  !«lnnesota,  under  final   nroceas 

issued  on   tne  hayes  Juagment  nftainst   the  Hallway  oou-Tipany, 

levied  upon  certain  of  its  property  and  sold  It  for  the 

asiount  of  the  Jad^jaent  and  costs  onA  satisfied  the  Judi^nent. 

After  the  Judignent  in  the  Hayes  case  oo«plain- 

aat  filed  a  supplemental  petition   in  her  divoroe  »^2it  pro- 

oeeding  and  sought  mi  injunction  against  all   the  parties 

from  either  paying  or  receiving  the  amount  due  on  the  Kayes 

jttdi^ent  againat  the  Railway  ooapany,    etc.      The  order  prayed 
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for  wa»  »1  lowed  and  th«reaft«r  a  aupplsrental  petit  ton    *j8Ui 

filed  rtvamping  «sub»tnntlall.y  the   steps  thnt  th«r«tofor» 

yiAcl  "baen  tpJcan,   s«d  a-.aottfi  oth«r  thlngi  asking  that  an  or4«» 

be  snt'ii'eti  th«t  th«  Kailijmy  company  dftposit  with  th«  clerJc 

of  the  oourt  :|85uc,   tha  naount  allowad  for  alimony  and 

8olicitor'»  feeo,    to  await  the  final  d©t«rJ^i nation  of  th« 

court  of   Uie  ri^iclits  of  thff  pt^rtlca.     This  petition  aakad 

for  an  order  on  the  p.nilwRy  coapnny  and  'iJcnford  and  Kay«» 

to   anawar.      On  July  36,  1915,    the  Halliroy  oojRpany  waa 

•njoin^d  from  paying  the  fiayaa  Judjrment  to  bias  or  aiiyen« 

♦lae  for  >ila  and  from   «atl9fying  tha  ivjdj!Er.#nt.       Fo  injtino- 

writ 
tion^was,  howavar,    lasuad  on  this  ordar. 

On  July  3»,   1915,    the  «}ail'»av  company  rao7e<S   to 

dioeolTa  tha  Injunction  granted  July  S<?,   1915,   .^nd  fil«d 

its  affidiarit   in   tupport  of   »nld  itotton,   reciting  fully  all 

the  facts  relating  to  the  esTeral   suits  above  mentioned  la 

which  complainant  was  a  party.      An  answer  vaa  alimo   filed 

setting  up  these  facte,     on  January  87,   1916,   coHiplainant 

filed  what   she  terAiSd  an  luaendod  and  aupplejaontal  petition. 

In  vhloh  all   of  the  oiHtters  involTed  were  again  gone  over. 

On  theae  Ynrlous  petitions,   siipplersental  petl   lone  »o  maondeft  , 

etc.,   nnti  the  answer  of  the  ^ail^ray  Ccapany  thereto,    tfere  wum 

a  hearing,       on  this  hearing  it  vane  proven  trlit.';out  contra* 

diction  that  the  Hayes  JuoV:m«nt  had  been  paid  by  the  P.all« 

way  company.       The  evidence  heard  by  the  chancellor  ea- 

braoed  all   of  the  court  proooRdings  hnd.    Including   the  pro- 

eeedlngs  terminating  in   the  jud^^ent  of  eoffiplainant's  hus* 

band  againat   the  fMjLilwuy  oorapnny.     Cn  July  24,   1916,    the 

decree  before  us  for  review  svaa  entered,   which,   arxiong  other 

things,    set   aside  the  aasi^icaente  of  the  Judeeient  of  said 

Jtiead  ai^alnst   the  Hallway  company,   holding  they  were  fraudu- 
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Isnt  Mad  void  and  ordering  th*  Rr>  ilitay  oo/apimy  to  ymy  eom* 
plalncmt  4'<fl6iJ0  witliin  ton  days  and  In  default   that  exooutlon 
Issuo  tli«r«ror* 

V«  think  that  th«  daoisioii  of  thla  cauac  r«* 
qttlros  th«  doterjKinatlon  by  u»  of  lo  t  two  <;uc>etion«: 

Virst:       Did  th«  Girouit  court  imyn  Jurisdio- 
tlon   t'    prooe«d  to  award  alimony  after  th«  decree  of  dlToroa 
granted  coAplain»ntV        accoud:      Tiid  th«  proceedings  and 
Jttdfcment   in   th«  District  court  of  tlio  County  of  Ka&isoy, 
l;inn«aota,   bind  tlie  partiesV 

Tiio  Cirouit  court  nttrer  had  Juriadioticn  of 
th«  p«rBoa  of  ooapla.inant'a  huaband,    and  the  attoapt   to 
roaon  out  and  grasp  tJbo  aonoy  due  frost  the  Hallnay  otMspany 
on   the  judf^utent  aj^ainst  it  and  in  fnvor  of  the  hu8b!%nd  did 
not  operate  to  ^ive  the  oourt   such  Jurisdiction.     '<^ten 
oouplAinr<.nt*o  hushand  41ed   the  court  >ms  «yithout  Jurladie* 
tion  to  further  proceed  to  allow  alimony  to  ooiaplalnant  1b 
her  diToree  auit,     !Ilie  very  teri&s  of   the  divorce   ;  ccree 
limited  nrooedure  to  award  all^nony  to   tA\«f  tlm^  ?^en  personal 
service  waa  had  upon  the  husband.     Lacking  personal   aervioe 
or  appearance  by  hiui.   the  oourt  was  without  jurisdiction  to 
enter  a  deoree  for  alimony  even   though  he  hnd  property  with* 
la  the  Jurisdiction  of  the  oourt.     lyoctor  v.   Iroctor.   SJ16 
111.  275.     Without  service  or  appearance,   so  rrioney  deoree  jjp, 
personals  eould  be  entered.        Clgy^  v.   Trotter,   118   ill,   391, 
Beithsr  could  the  court  enter  a  Jud^'taent  for  costs,     lennoyer 
V.   Keft.   95  U«   a,   727.        Upon  the  death  of  compIriinant*s  hus- 
band her  rig  ..t  to  alimony  ceased.        In  Lennaban^v.   w*Keef  e. 
107   111,   620,   the  court   said: 

■Tiy  the  iihglish  law,    alimony  -s-aa  but  an  allow- 
anoe  during   the  Joint  lives  c    the  husband  and  wife,   or 
80  long  as     Itiey  should  live  separately,      ( .vallin^f  ord 
^*    ^Rllinafor^.   6  Harris  &  Johnaon,    4Sa;   l.oolcridf  e  v, 
jLockridge,    3  Dana,   28;   CI  arte  v.   Clark,   6  Watts  &  ii.  85; 
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1  Blaok»ton«»B  Coa,  441.)   And,  BOtwithaT-anding  alijnony 
In  this  country  is,  generally,  the  aXlowanoe  made  to  the 
wife  out  of  the  husband's  estate  after  a  decree  of^  divorce 
a  Tinoulo  aatriigonijif, .  nnd  is,  by  statute,  in  many  res- 
specta  modified  from  what  it  was  in  case  of  divorce  a 
■aenyjji  et  tho yo >  in  England,  we  know  ot   no  case  in  whTdi 
it  has  been  held  to  be  a  debt  continuing  after  the  death 
of  the  husband  against  the  heir,  but  directly  contrary 
naa  held  in  O'HjMtan  v,  Kxecutore  of  iilHagaa,  4  iowa,  509, 
and,  as  we  think,  upon  auffioient  reason.  Bishopr  in 
his  work  on  Karriage  and  Divorce,  (6th  ed. )  sec,  4i^&, 
•ays:   *:^o,  by  the  unwritten  rule,  alimony  can  not  be 
ordered  for  the  ter»i  of  tho  wife's  life,  because  it  is  a 
maintenance  to  her,  while  the  husband's  duty  to  maintain 
her  ceases  at  his  death.'" 

At  the  time  alimony  was  decreed  cosoplainant, 
her  husband  was  dead,  and  as  the  right  to  alimony  depends 
on  the  existence  of  a  valid  marital  relation  between  the 
parties,  the  order  allowing  alimony  was  void  and  without 
jurisdiction.  UcKenna.  v.  lipKentm.  70  III,  App.  344; 
Hagard  v.  Hasard,  197  ibid  61£.  As  said  b;  the  late  Mr, 
Justice  Baker  in  the  Haaard  case,  supra,  "If  the  matital. 
relation  has  been  disssolved  by  a  decree  of  divorce,  the 
former  wife  cannot  maintain  a  suit  for  aliaony," 

]fii^che|;  y.  Kaychyj:.  general  number  22643, 
opinion  not  yet  reported,  was  a  divorce  oaee  where  the 
divorce  was  granted  upon  notice  by  publication,  the  right 
to  award  alimony  being  reserved  for  the  future  considera- 
tion of  the  court*  After  the  decree  personal  service  was 
had  upon  the  defendant  husband,  and  under  a  petition  for 
allowance  of  alimony  and  solicitor's  fees  and  an  answer 
thereto,  on  a  hearing  upon  these  Issues,  an  award  of 
alimony  was  made,  »xiA   we  there  said: 

■When  the  court  by  service  of  process  or  by 
entry  of  appearance  secures  Jurisdiction  of  the  defend- 
ant ill  personaai.  the  court  may  proceed  to  adjudicate 
the  riglit  of  the  wife  to  alimony  and  in  the  usual  way 
to  enforce  its  payment  at  a  term  subsequent  to  that  at 
which  the  decree  of  divorce  was  entered." 

In  the  Karchyy  case  the  court  had  Jurisdiction 
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of  the  person  of  tlie  dlTorced  liuabfund  at  the  tiae  alimony 
was  ftYT&rded. 

Coroplain»nt  relies  upon  Co;>f  ▼.  Coac.  192  111, 
App,  2B€t   as  analogouii  on  fact  nnd  prinoipls.  That  ^m&s  a 
sepornto  nmintenanos  prcosedlng,  and  neither  on  faot  nor 
principle  is  It  analogous  to  the  oaos  at  bar.   It  is  not 
an  authority  BU£»taining  the  contention  of  eoi'iplniniint. 

fs  hold  that  all  of  the  orders  entered  sub* 
sequent  to  the  entering  of  the  decree  for  diToroe»  both 
before  and  after  the  death  of  complainant's  husband,  were 
Toid  as  haring  been  entered  without  Jurisdiction  su  to  do. 

The  decree  appealed  from  undertook  to  settle 
the  rights  of  the  assignee  of  lead  to  his  Judjrj^ent  against 
the  Railway  oo&;pany.  the  Circuit  court  at  no  tinte  had 
jurisdiction,  either  by  personal  service  or  appearance,  of 
either  of  the  asaignees,  Eayes  or  aanfordt  and  it  is  a 
strange  doctrine,  and  novel  to  us,  that  a  court  without 
Jurisdiction  of  the  parties  should  in  their  abaenoe  pro* 
oeed  to  settle  their  rights. 

In  the  decree  appealed  from  the  assignaents 
of  the  Judgment  obtained  by  );ead  against  the  Hallway  coiu- 
pany,  by  him  to  i»anford  and  by  Sanford  to  Kayes,  are  held 
to  be  null  and  void,  such  course  being  pursued  for  the  ex- 
press purpose  of  clearing  the  way  so  that  the  Railway  coia* 
pany  say  be  made  liable  to  complainBnt  for  the  amount  of 
her  alimony  decree.  This  action  is  entirely  without  pre- 
cedent. Twice  in  courts  of  ccispetent  Jurisdiction  the 
contentions  of  cojsplainant  regarding  the  assignments  of 
the  7>ead  Judmsnt  against  the  Hallway  company  had  been 
adjudicated  contrary  to  her  elaias,  such  assignments  being 
held  to  be  valid  and  enforoeable. 

In  the  case  of  Hayes  against  the  Hallway  com- 
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pany  in  th«  Mstrlct  Court  of  Haffisey  County,  i^:lnnesota,  oam* 
plainant  lnt«rveR«d.  By  appropriate  pleadings  all  of  her 
oontentlona  ^vtr«  uet  out,  and  the  reliaf  grant«d  by  the  de- 
ore*  now  b«iBe  reviewed  and  in  that  auit  sought  ima  denied. 
Undes  oomplainant^s  pleading*  all  of  the  parties  in  lut^rett 
were  before  the  eourt  and  their  rights  were  adjudicated,  and 
in  that  suit  the  attaolc  uade  by  eoi&pl&iuant  upon  the  assign* 
raents  of  ^he   Judfoa^nt  in  favor  of  Kead  and  a^^ainst  the  Hail- 
vay  company  was  adjudicated  contrary  to  her  contentions. 

Complainant  by  an  independent  suit  against  the 
Railway  company,  Hayes  and  ianford,  individually  and  as  ad* 
aiinistrator  of  the  estate  of  her  deoeaaed  husband,  and  John 
Wagner,  Sheriff  of  Fiarasey  county,  again  attao  ed  the  bona 
;fi4e.t,  of  the  assignments  of  the  Hayes  Judgment  against  the 
Hallway  company  and  therein  sought  to  enjoin  the  Railway 
compemy  froa  paying  the  money  due  on  the  Judgment  to  Hayes 
and  to  have  the  Hallway  coiapany  adjudged  to  pay  the  |3500 
awarded  by  the  Circuit  Court  to  her  for  alimony  and  solici- 
tor's fees,  on  the  contention  tiiat  the  assignments  of  the 
Jud^'ment  by  Mead  in  his  lifetime  to  aanford  and  by  5«nford 
to  Hayes  were  void,  and  seeking  te  restrain  the  sheriff 
from  executing  the  process  issued  on  the  Hayes  Jud^^ent. 
In  this  case  a  tessporary  restraining  order  ^«s  issued  and 
defendants  ordered  to  show  cause  why  the  injunction  should 
not  be  made  permanent.  All  of  the  defendants  answered  and 
on  Issues  Joined  there  was  a  hearing,  when  all  the  parties 
in  interest  were  before  the  court.   It  was  finally  ordered 
that  the  motion  for  a  temporary  injunction  be  denied  and 
that  the  restraining  order  and  order  to  show  cause  Uxereto* 
fore  issued  be  in  all  things  vacated  and  set  aside*   It 
will  be  observed  that  co/nplainant  was  not  forced  into  the 
Jurisdiction  of  the  i^innesota  courts,   She  voluntarily 
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into  the  Kaye»  suit  aa  an  lnt«rv«nor  «md  thereby  in- 
voked its  aid  and  requftste^d  its  Judgment  on  her  dispute  in 
the  «»tter  then  before  the  court,  T'rora  the  binding  force 
and  effect  of  it»  JudiBment  thus  procured  eh«  cannot  now, 
becRuee,  forsooth*  it  is  displensinf^  to  her«  eacape.  Com* 
pXalnwnt  ie  likewise  bound  by  the  adjudication  of  the  I'in- 
nesota  court  in  the  auit  ti^ich  she  independently  instituted 
against  all  parties  in  interest,   li^ill  faith  and  credit  must 
be  accorded  the  judi^ent  of  the  Minnesota  courts*  as  rc« 
quired  by  see.  1  of  article  4  of  the  United  states  consti- 
tution, hardinp:  v,  Hardi^n^.  198  U.  a,  317. 

It  ia  urged  that  the  Bail  way  oojstpany  should 
hare  proceeded  by  way  of  interpleader  in  this  dispute  a.nd 
have  Lrouglit  all  the  parties  in  interest  together  in  one 
suit.   Be  this  as  it  roay*  there  were  obstacles  which  bet»et 
such  a  proceeding.    The  parties  were  residents  of  dif- 
ferent States  and  therefore  could  net  be  corralled  within 
one  jurisdiction;  furtherraore,  the  intervening  proceedings 
and  the  independent  suit  of  complainant  in  the  Minnesota 
courts  succeeded  in  bringing  all  the  parties  in  interest 
together  under  one  jurisdiction,  jaaking  possible  a  final 
determination  of  all  their  conflicting  clniioa.   No  mor« 
could  have  been  attained  by  an  interpleader  proceeding. 

The  proceedings  in  the  Minnesota  courts  are 
found  in  the  record  by  duly  exemplified  copies  thereof, 
wi:;ioh  are  not  challenged.   It  is  claimed  that  the  Judge 
failed  to  certify  in  the  certificate  of  evidence  that  it 
purports  to  contain  all  the  evidence  h*iard  on  the  trial. 
In  the  condition  of  this  certificate  of  evidence  it  is 
apparent  from  n  colloquy  between  cour  ael  and  the  court 
that  the  Chancellor  rendered  his  decision  after  all  of 
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th«  evldvno*  wa»  iisard.     uo««v«r   thAX.  mmy  b««    tiier«  ia  no 
•Tiderttid  wUich  mlgiTit  hav*  b«ttn  h«»«rd  which  oould  have 
OTercom*  th«  facta  aff iriuntlvely  app«Miirlng  -  tUnt  th« 
queationa   in  dlaputa  vara  finally  daten&inad  by  courta  of 
ooapatant  Jurladictlon  in  tha  utate  of  l^iinneaota,   and  that 
tha  Circuit  court  waa  powarloas  to  pruoaad  in  tha  divoroa 
suit  iiftar   tha  daata  of  ooikiplieii.nant*a  huaband. 

Couneal  for  tiomplainant  urgaa  on  tiUa  court 
ih*t  tha  unanimity  of  tha  aotiuna  of  fiva  Jud^aa  of  tha 
Circuit  Court,    uitting  ma  ohanoallora.   "should  oart#ii.inly 
and  unerringly  be  an  indax  that   auoh  contantiona  mmv9  wall 
founded  iu  law  and  aiiulty."       Thia  oontantion  ia  not  at 
all  appaaling  to  us  ^nd  oannot  be  panaittad  to  influenca 
our  deciaion;    for«   wera  tha  whola  Circuit  banoh  uneinimoua 
in  the  entry  of  a  decree  whioh  they  were  without  juriadio- 
tion  to   <^nter,   it  would  be  aa  readily  reveraed  aa  if  auoh 
error  had  "cmvn  ooimaitted  by  but  one  aeiMber  of  tha  oourt* 
Furtherttiore,    the  railway  company  haa  paid  tha  Itayaa  4^Mi4{* 
aent,   forced  thereto  by  firmX  procaaa  of  a  court  of  ouaipe- 
tent  juriadlotion  in  a  oauae  in  whioh  oomplaxnant  waa  a 
party  and  in  wiiioh  her  ri^'hta  and  thoaa  of  all  the  ji^artlea 
in  intaraat  were  adjudicated.     Thia  cauaa  ia  in  a  oourt  of 
oonaoianoe  and  it  would  be  unoonuclonable   to  require  the 
Railway  coiapauy   to   pny   thia  Judgment  a  saooad  tiine,      A'a 
are  unablo  to   auggesit  any  proceeding  hvailable  to   the 
Railway  company  by  which  it  could  have  avoided  the  aeisure 
of   it a  property  and  aale  in  satiaf action  of   the  Hayaa 
Judr<ment(   or  nny  aotion  it  taight  have  taken  which  would 
have  prevented  the  recovery  of   that  Jud^;jBent, 

The  decree  of   the  Circuit  oourt  appealed  fron 
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is  reveroed  and  ih«  oftu««  r«nAiid«<l  with  ilir*otion»  to  the 
Circuit,  court  to  VACAte  all   orders  and  decrees  and  dieulaa 
■IX  petitions,   original,   saended  and  suppleiaentol,   filed 
by  ooaplainant  since  the  entr?^  of  the  decree  of  diyoroe 
WOTeoiber  6,  1914. 
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7hi«  ia  an  appeal  by  defendant  from  a  judgaent 
Against  it  for  $158.07  entered  on  the  finding  of  the  oourt, 
to  vhoffl  the  oause  xvae  by  agreement  submitted  for  trial. 
The  claim  was  for  the  balance  of  freight  and  oth«r  charges 
due  plaintiff  on  oert&ln  tomatoes  consigned  to  A,  J«  71ynn 
at  I.ouleville,  Kentucky,  and  re-consigned  by  Flynn  to  de- 
fendant.  The  tO£natoes  were  originally  shipped  by  A.  ii*. 
Jewett  of  Jacksonrille,  Texas,  from  xeppervine,  Texas.   It 
appears  that  plaintiff,  on  delivery  of  the  tomatoes,  presented 

a  bill  of  oimrges  to  defendant  for  #28.96  as  being  the 

charges 
freight^ due  upon  the  shipment,  wtiion  bill  defendant  paid. 

It  ia   olaiffled  that  the  bill  vas  wrongly  and 

inadvettently  oads;  that  it  should  have  been  for  #187.68, 

and  plaintiff  contends  tnat  defendant  Is  liable  to  pay  it 

the  amount  which  the  trial  court  awarded,  while  defendant 

insists  tiiat  when  it  paid  the  bill  rendered  its  liability 

to  plaintiff  was  discharged.   It  is  not  in  dispute  that 

#187.66  WHS  the  correct  aiaount  payable  for  freight  ciiarges. 

The  trial  was  had  under  a  stipulation  of  fact.  In  which 

is  found  the  following: 
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*Zt  is  further  stipulated  and  agreed  that  th« 
said  freight,   ioin^  and  switouinR  oimrget  of  on«  hundred 
eighty-aevea  and  ea/lcC  dollar*   (^187,68;,   being  one 
hundred  fifty-eight  &nd  7o/lo0  doUare   (^XSe.VoT  aiore 
Uisn  the  naMunt  of  twenty-eight  and  ^Q/ioi)  dollars 
(4>26.96)   pfiiid  by   said  defendant,   were  lawful  ohnrgee 
based  on  the  tariff  rates  contained  in  tarxffs  on  file 
with  ti3ie  Interstate  ConoiTieroe  Coo^tuisslon  ut   Hftsuington, 
r.   C,   atid  in  full   force  and  effect  at  the   tliae  said 
shlpaent  s.oTed." 

The  defense  la  b&sed  on  the  contention  that  de- 
fendant was  acting  as  coxaiaifaslon  agent  or  broker  for  the 
shippers  and  had  not   talc  en  title  to  the  floods,  and  that  It 
had  accounted  to  the  i^rlnolpal  for  the  proceeds  of  the  ship* 
aent. 

The  rights  of  the  partl<is   rest  in  the  conten- 
tion as  to  whether  plaintiff  had  actual  notloe  of  defendant's 
agency.     The  contention  that  the  fact  of  defendant  being  In 
the  eenalssion  and  brokerage  bueinesa  ^9«is  in  it»elf  notice 
to  plaintiff   that   it   >»as  acting  as  an  agent  for  the  shipper 
of  the  tooatoes  is  not  well  tajren.      It   does  not  follow  that 
because  defendiuit  was  a  broicer  It  did  net  have  title  to  the 
property  wilch  it  received  through  the  railro»4  company  froa 
the  consignor.      JNo  presuoiptlon  In  that  ro(<ard  o^^n   be  Indulged. 
Before  defendant   can  rellave  Itself  froia  liability  for  pay- 
stent  of  the  freip-ht  chnrges  upon  goods  received  by  it.   It 
anust  affirsriatively  appear  that  plaintiff  had  actual  notice 
of  the  ff»ot,    if  it  was  a  fpot,   that  defendant  w»,e  acting  as 
agent  for  the  shipper.     Defendant  cannot  be  relieved  from 
liability  without  proving  actual  notloe  that   it  was  acting 
merely  as  an  agent  of  the  consignor.       furtherviore,   no 
hardship  springs  from  the  enforcecsent  of  this  rjle.     Tariff 
rates  were  fixed  by  the  Interstate  Coastneroe  Comjaission,   cf 
which  consignors  and  consignees  are  bound  to   take  notice^ 
and  the  fact  that  the  rates  are  on  file  at  ;i/uehlngton  Is 
laplled  notice  to  all   pf^rsons  Interested  in  uuch  rates. 

We  are  also  of  the  opinion  that  defendant's 
liability  was  fixed  by  the  contract  of  shipment,   «tach  pro- 
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vidto  that  "the  QvnxftT   or  oonsiigaae  shall  pay  the   fr«l#^it  aud 
•ai  other  lawful  o)if*rge»  aooruing  on  aaid  property,  and.  If 
re<|ulr«d,  ahall  pay  tue  uw^o   befor«  dalivery.*   vo  tiiink  that 
t^e  rult  laid  down  in  Un^oo  I'aoifig  a.  {2£.  ▼.  .American  :i?a»l_t* 
lag  ^  T:efiainc;  Cp. ,  iiG:2  x^ed.  7iiO,  la  controlling  of  tJae  sttua* 
tion  before  ua.    Xt  ivas  in  that  oa»o  n«ld  that  azi  inplltsd 
contract  by  the  consignee  to  pay  the  frwight  Charlies  on 
goods  ahipped  under  a  bill  of  lading  containing  f^je  atipu- 
lation.  *tJie  coneignee  or  consignee*  paying  freight.*  or 
any  Biwllar  provision,  nrlaes  frors  the  acceptance  by  the 
oonsiitnee  of  the  delivery  of  the  goods  under  the  bill,  be- 
eauae  the  consignee  knotra  that  the  oarrieir  looks  to  hla  for 
the  charges  and  by  delivery  v/aivea  his  lien  th^srefor  in  Ui« 
faith  that  the  consignee  wil)  pay  thera.   In  the  ens©  eupr^ 
the  conaiRnee  received  a  ccnsignaient  upon  whicii  the  trans- 
portation charges  were  17549.70  and  paid  thereon  $4610. S«l, 
refusing  to  pay  the  balance.  Such  balance  was,  however,  ad- 
judged to  be  payable  in  that  suit* 

Defendant  la  also  liable  unuer  an  i.-aplication 
that  it  will  pay  the  tranaportatlon  charges  in  view  of  its 
having  received  the  goode  consigned,  nnd  la  further  liable 
under  the  condition  of  tlie  contract  of  shipisent  above 
quoted.   It  was  held  in  Scaling  v.  Knell in ^  94  ill.  App, 
443,  that  the  asere  fact  that  a  person  ia  an  auctioneer  io 
not  sufficient  notios  to  purchaaers  that  he  i»  not  selling 
his  own  goods,  and  that  if  an  agant  does  not  disclose  his 
agency  nnd   name  his  principal,  he  binds  hirsaelf  and  becoraea 
aubject  to  all  th«  liabilities,  expressed 'and  implied, 
created  by  the  contract  and  the  transaction,  in  the  aome 
Manner  as  if  he  were  the  principal  in  intoreat. 
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It  im  held  in  Bo»toyf  and  iJiaioe  •i'jajLlyoa<l  v, 
Heolcer,  ass  L*.   h,   »7,    Ui«t  kioo'-slefjffe  of  the  ihipper  th%t  ite 
rate  is  baeed  on  valuo  i»  to  be  pres'juted  from  the  terms  of 
tbe  blXl  of  lading  tmd  of  the  published  echedules  filed  wilfti 
the  Interstate  Commerce  Cmiinisiaion,   and  the  effect  of  so  fil- 
ing the  schedule  makee  the  publiaaed  rat(»s  binding  upon 
shipper  and  oarrier  alDce* 

?ie  are  not  liapreuaed  witJ:i.  the  argtunisnt  of 
defendfuit  that  the  Interet/ito  Ctenriieroe  Aet  Ktcii^inj^  a  oen* 
signee  liable  for  legal  frelg/it  retca  ia  unccnetitutional, 
•specially  in  view  of  tjie  faot  ti^mt  counael  hav®  failed  to 
cite  any  autv^orlty  sw|»portlng  its  contention. 

The  fscte  ir>  the  record  ou staining  the  finding 
and  the  jud^picnt  tJaereon  being  supported  by  the  law  apjsll- 
cable  thereto  f   the  jud«paent  of  the  f^^unicipal   Court  is  af* 
flttsfd. 


-to   »1    tXij  >IO«H  •<«>    to   twrv  ,   .S9^iif    hX^I^^ 
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\  I        M-tlAI  JPltOM  CIECUIT  UCUKT 


va. 

KBITiAfi  JPURMiTURE\  CATJ-ET 
eQJefAKY, 


Oy  COOK  COUMY, 


S05I.A.  S3o 


KB,   JUSTICB  JlCaJ3C3lC  IDtiLIVKRIB  TPJI  OPIKIOM  OF  tKM  COURT. 

Tfelo  le  Rn  undefended  iipt<»»l»   »n<J  *w»  «x««nln«i- 
tlen  of  the  record  tenda  to  iisii7refi»  uu  with  th«  probnble 
faot  that  plaintiff  real  1  sea  that  a  defctnoe  in  tule  court  is 
futile. 

The  case  has  been  twice  tried  and  plaintiff  sue* 
eeeded  or  both  oocaBicna.     'l.ins  Jutiiie  at  tiu?  first   trial, evi- 
dently being  diasatief led  with  the  verdict,   gave  a  now  triml , 
wi^«sh  new  trial  resulted  in  jlaintiff'e  fovor,   from  wnioh 
judf'aiftnt   tills  appeal    la  prosecwtcd  by  deferidant, 

The  relation  of  xuaster  and  servant  exi@teid  be* 
twe«n  the  parties,     The  aetion  is  brought  under  the  Workmen* s 
Compensntion  Act.     There  is  a  fatal   defect  in  the  j>leadings 
and  proofs.      It  Is  neither  pverred  in  the  petition  nor  was 
any  evidence  given  upon  the  trial  that  any  olaiia  was  m»d« 
for  compensation  ifdthln  six  months  from  the  date  of  the  ao- 
eident,  lay  6»  1015.     The  making  of  a  claim  within  the  six 
months  period  as  required  by  the  Coaipensation  Act  is  luauda- 
tory  and  oanrot  be  dispensed  with;    looking  proof  of  such 
claim  within  the  time  liaaited  by  the  act,  no  rifM  of  aotion 
exiets,     this  exact  point  has  been  decided  in  haigejden  v. 
,^ndU9trial  Board.  275  ill.  114,   in  wiiieh  kr,  Jubtxce  junuan 
said: 
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XXI.   oUi  jinj::Ua  •dT      •8f9X   .ft  t*  t   .invoxo 
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"It   1-3  «»«if;n©a  na  error  that  the  Circuit  Court 
«XTed  In   »ui»t»Xnlng   tu«  findings  and  Judnment  of  imid 
l>o«r4  of  arbitrators  (Ui4  of   the   industrial    lonrd  of   ZlXl- 
nvia  and  In  quaoiiing   bho  writ  of  oir_tiprari ,  aa  tharft 
was  no   ♦r/iclsnce  in   t/its   recora  BiiO>r{iig'  i'kixt  >.xny  cXjiija  for 
compunaai^ion  aad  been  mxde  to  the  plaxntifft  in  error 
by  the  8r«id  Ci*arle»  J;ilfcr«ndt  within  six  nionti.i»  !?fter 
tn«  acci  ^ent  or  after  any  pfiynent  a&d«  to  iiiza  by  plain- 
tiff a  in   error,   as  >rovid«a  by  oection  24  of   Xht  vVork- 
m«n'8  Compensation  Aot  of  1913.   ■***>■      Section  aA  of  tii« 
iioxkis.fi a^ a  CoaipewB«tion  >rCt  of  li^l3  jrovidea:      'i^o  !:ro» 
oeedings  for  compttn»atlon  und«r  tliis  aot  ahali  b«  main- 
tained  uaic^jai  clttim  for  cocip«iiii»liion  has  b««n  itaade  witiiin 
oix  months  after  the  accident,   or  in   tne  eTsnt   that  pay* 
mcnts  fiT-vs  Ijtjou  tiM.d«  uiid«tr  thw  proviuions  of  tnls  act, 
unless  writtaii  cl8il£i  ftr  cumipsn  .fition  has  been  iKKd«» 
within   ^Ix  iiiontlm  aXtttr   i^uch  paym^snts  imve  ceased.' 
(iiurd^s  ^t£tt.    l&>lc>,    p.    Itub6,) 

":h«  foretfcinn  provisiyn   of   thp   statute   is 
Ciiundiitory  and  thti;  evldejice  in  the  reoord  clearly  «nd 
poeitivsly  di»cloaea  wus^t   txiio  ul^ici  Mm»  barreu  because 
not  made  vitixin   Uie  time  rrovided  by  the  atfttutt.     The 
Circuit  Court  erred  in  not  so  holding,   and  its  JuoijKjeut 
is  therefore   reversed." 

Tlie  reeord  before  us  fails  to   show  that  sjay 
payn^onts  under  the  Aot  were  made  by  defendant  to  plaintiff 
«t  any  time*       laxty  other  questions  are  InvolTsd,   vrhloh 
frott  the  view  above  exr^reseed  become  unlmportsjit.     The 
basis  on  whioh  a  elnlffi  oust  rest  for  support,   regardless 
of  all  other  questions,   not  being  present,    tiiere  aan  be  no 
recovery*     The  claln  is  barred  beeause  not  made  within   the 
tiifttt  provided  by   th«  act. 

the  iudfMtmX  of  the  Circuit  Court  is  reversed, 
and  as  there  can  be  no  recovery  tiie  cause  is  not  r®saanded. 
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LEOPOLD  MIOBUSZEWSKI, 
Appellee, 

▼a ,     \ 

STEPAH  SPOGANITZ,* 

Appellant. 


PPEAL  FROM  MUNICIPAL   COURT 
Oy  CHICAGO. 

205  I,A.  331 


MB.  JUSTICE  HOLDOM  DELIVERED  THE  OPIHION  OF  THE  COURT. 


In  this  appeal  a  motion  to  dlsmisB  it  for 
failure  to  have  the  appeal  bond  and  the  bill  of  exceptions 
approTed  within  the  time  limited  by  the  order  allowing  such 
appeal  was  reserved  to  the  hearing  of  the  cause.   This  mo- 
tion must  be  allowed. 

The  Judgment  appealed  from  was  entered  June 
27,  1916.   The  appeal  was  prayed  and  allowed  to  this  court 
on  condition  that  defendant  file  an  appeal  bond  in  the  pen- 
alty of  $1500  to  be  approved  by  a  Judge  of  the  court  within 
thirty  days  from  the  date  of  the  judgment,  and  sixty  days 
were  allowed  for  filing  a  b§ll  of  exceptions.  On  the 
22nd  of  July,  1916,  the  time  for  filing  the  bond  was  ex- 
tended X&n   days,  and  on  August  5,  1916,  the  bond  was  filed 
and  approved  by  the  trial  judge.   In  apparent  answer  to  a 
rule  to  file  a  new  bond,  defendant  on  August  22nd  filed  an 
appeal  bond  dated  August  19,  1916,  which  was  not  approved 
either  by  court  or  Judge.  On  August  25,  1916,  the  appeal 
livnd  was  by  order  stricken  from  the  files.   On  August  29, 
1916,  the  order  of  August  25,  1916,  was  vacated  and  defend- 
ant ordered  to  file  a  new  bond  nunc  pro  tuno  as  of  August 
25,  1916.   On  August  30,  1916,  the  appeal  bond  foiuid  in 
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•fiOiJq[i»oxs   Ito   lilcf  9£ii  otus  i>noar  IseqqA  ftxi^  otaxI  o^  •ru/XlAl 

-ooi  eJtilT     ,99u*o  9iid^   lo  NtajL'iasit  oiij   o,^   bari9B9i  ««ir  X«9qq« 

.l)owoiX«   9<f  laifn  aolJ" 

•nvi;.  i>979J'nfl   8«w  moil  l)9ls9qq«  la»n:Q^i)x;t  AiiT 

^■xi/oo  elxl^r   0^  l>9woXiA  l>£w  Lo^CJonq  ■«»   lAsqqA  •J[':        .dXei    «?£ 

-asq  9iil  aX  tnocf  Xjiaqqs  £ub  sXil  ^ajBJbflsl9.5   i»iit  aoiilbxioo  ao 

aldiiv  iruoo  9tii  1o  e^bul  *  "^C^  b9roiq_qfi  »tf  o^  00cX$  lo  •^^la 

•ill  nO      .atioi^qsox^   to   XI|(f  «  snllll   lot  bvmoIlB  9i9w. 

-x«   c««r  /)Hoef  "sdi  sniXx'J  tol  »iuXJ   eil^    ,dXGX    ,xXi/T.  lo  bnSS 

toXXl  Ajnr  £iaocf  fxiJ    «dXeX   ,S   iek,.guA  no  boB    .syaI)  in>l  b9b:i9i 

m  oi  XBmBa»  icu>TAqqs  al      .^i^but  Inirt  9d^  x^  ber oiqqa  bam 

tSB  bsllt  ba&Si  iau^k  no  InAbanl*!)    .bnod  wan  «  eXil  o^  »Xj;ni 

^•TOtqq«    ion  t«v  ifoXcfir    .dX^X    ,6X   i9u-guA  b^Snb  bnod  XAsqq* 

XAoqqja  9At    ,dX&X    ,SS   tmj-^uA.  aO      .9^ut  tco'iii/oo  \;ii  r»dti» 

,es  iBu^^uA  aO        ,B9li\  9eLi  aort  nsxoli^ta   :t»Mo  x^  c«w  baatf 

-haeA»Z>  baa  bniMOur  •sm    ^blQi    ,QS   f^u^X  \o   i9bto  9ii&    ,dXeX 

tMJj-^uA  J.0  MB  oiiu£  0T<^  oajjg  JbnocT  won  b  »Xx1  of  b9i9bio   ttsM 

ai  btwo\  baod  Iseqqa  9Ai    «dX6X    ,0<S  ^«u3iiA  aO      .dl(*l    ,SS 


tha  record  was  filed  and  approved  by  the  trial  Judge.  The 
Mil  of  exceptions  w«.»  filed  on  the  27th  day  of  Qeptemlier, 
I9I6,  ninety-two  days  after  the  entry  of  the  Jud^^nnt  tuad   the 
order  allowing  eixty  days  within  wiiich  to  file  it.  Neither 
the  bond  nor  the  bill  of  exoeptiona  wae  filed  within  the 
tlae  in  which  the  oourt  had  Jurisdiction  to  approve  the  tame. 

We  think  thia  oase  falls  within  the  reasoning 
•f  leople  T.  Wells,  255  111.  451,  in  t^hich  the  oourt  said: 

"I'here  are  no  terras  of  the  Municipal  oourt  and 
the  period  of  thirty  dfiys  ia   usubstitxited  ae  ^i^c  time  y;i th- 
in which  the  oourt  can  i^odify,  alter  or  vacate  a  ^udj^vsa^int 
or  entertain  a  amotion  for  that  puri^ose.  *  *  « 

"trhc  action  of  the  Judge  in  entering  subsequent 
orders  was  not  only  ccntrary  to  the-  express  prcvisicns  of 
the  statute,  but  was  contrary  to  thti  prinoxplea  upon  vvhioh 
Justice  is  ad-;Uni9tered  and  the  rijjiits  and  intereoto  of 
litigants,  which  require  stability  and  finality  in  Judg- 
ments," 

The  oourt  had  no  Jurisdiction  to  approve  the 
bond  after  the  lapse  of  thirty  days  from  the  entry  of  the 
Judgment.  By  the  liuniclpal  Court  Act,  as  well  as  by  %h.9   ex* 
press  terms  of  the  original  order,  the  bond  was  to  be  ap- 
proved by  the  Judge.  This  did  not  require  am  order  of  ap- 
proval by  the  court. 

The  flsotion  to  madify  the  Judgment  after  praying 
and  the  allowance  of  an  appeal  did  not  have  the  effect  to 
disturb  the  final  Jud^'aent  order  or  change  the  situation 
from  wiiat  it  then  was.  The  appeal  was  taken  frotr^  the  proceed- 
ings antedating  these  orders.   The  subsequent  actions  of  ths 
oourt  did  not  affect  the  finality  of  the  Judgment  appealed 
from  nor  give  the  oourt  Jurisdiction  to  approve  a  new  appeal 
bond  after  the  expiration  of  tnirty  days  froin  the  entry  of 
the  JudgTBent. 

?or  the  reasons  assigned  the  appeal  is  dismissed. 

APFSAL  DlStelSaSJ), 


.t»4iaittlq»C  )e  ^Afr  <l^tfi  •xLi  no  &«ill  «a\'  "^u   tti4 

talao««<it  •dJ  iiialJtv  aXIal  ••so  cliU  iaidJ^ 


X  ViHt*  b      fit  i. 


•^  Air  A^  mm»  hmo4  ^Ai  «t»M#^  JtMciil'C*  Mil  1«  ««m1  •«#«^ 

•^IIA    "^9   1t#l»T0   IM    MlXfJMQt    ^Ott  61ft    9l4X       <ttl6tft   tltl    t^  ft*rOt« 

9t  ^Airl^o  tfxti   971  fid  ion  hit    ;«Asr<ix<  n*i  lo  •»a«»*f{ii  »i(>  Ato 
>8Tq(  i»£l.  .4  tiiT      .4inr  tmtU   iX  tSJiw   «o«l 

X«t«q«  v»a  ^  •Yoncf  T  iQt^tlxyi  #MM«i  vtfi  ovXa  ««fi  a»tl 

t«  x^iaM  •««  «4»1  at*''  ti^X^^  to  uckituiilvrf  tAt  «a/lA  intd 

•ai€iAZiaX(I   lATXtA 
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EiTit/A;^}  J.  IlklJ^,    idurviving      f  i 
partner  of  iiyittjr  &  Company,    I  } 

\  Appellant,/ 


CHlUAaO  CITY 


OW  COOK  COUHTY. 


20  5  I.A.  333 


VR.  .fUaTlCS  HOLBDii  DlLiVEKSD  TEK  OilNIOH  OF  THE  COUxiT, 

Tliis  la  an  appeal  frcuu  a  Judgnent  of  nil 
capiat  and  for  oosts  entered  upon  the  verdict  of  a  jury, 
and  plaintiff  faeling  aggrieved  at  that  Judi^ment  appeals 
to  thi»  c<mrt  and  aaks  a  reversal. 

Ho  questions  arise  upon  th<?  pleadings  tiiat 
oall  for  our  conetruotion  on  this  review. 

It  is  glaringly  apparent  that  there  is  no 
merit  in  plaintiff's  olaiis;  tlmt  he  hna  suffered  no  daai- 
age;  that  the  oheoks  in  controversy  were  rightfully  paid 
by  the  defendant  bank;  that  no  one  having  a  bona  fidff  fi- 
nancial interest  in  these  oheoks  is  oomplaining  of  their 
payment;  and  it  i»  alao  quite  evident  that  this  suit  is 
an  attempt  by  plaintiff  to  acquire  by  legal  proceedings 
aoney  to  >«hloh  he  is  not  entitled  on  any  principle  either 
of  lav  or  of  sound  othlos* 

X«o  ohecks  oonatitute  the  bene  of  contention 
in  this  oase.  One  is  for  |25CC  and  the  other  for  #1000, 
They  were  both  given  to  one  iiary  A,  i  ♦Connor,  the  deal- 
in£;s  out  of  vhicli  the  checks  arose  were  between  plaintiff 
and  Mary  A»  O'Connor,  and  not  with  the  payee  in  tho  ohecks. 
The  ^600  check  vm»   given  for  a  note  of  lary  A,  0*Connor  for 
♦S6C0,  payable  to  the  order  of  plaintiff,  and  the  $1000 
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Gh«clc  was  given  for  a  note  of  $1100  olgnod  by  UAry  A.  O'Connor 
imd  one  iLlIoa  Cull  1  ton. 

Thoro  is  oTidonoo  in  the  record  from  wixieh  th« 
Jux7  lalgiit  well  find  that  both  thooo  notoo  km4  been  paid 
bofore  tne  instant  ault  was  ooKiiaenood.     On  tiie  tJtioory  tioat 
ttoere  aight  be  aoae  aoubt  about  the  payment  of  tlie  |1I0C 
note  and  aome  queotion  having  been  raleed  aa   to  the  genuine- 
ntes  of  the  eignature  of  Kllen  CuXliton  tnereto,    the  eourt 
left  to  the  jury  the  question  of  whether  the  eignature  of 
mien  Culliton  to  the  $1100  note  ivae  genuine*  and  they 
found  it  waa*     The  endorsement  on  these  oheoke  of  the 
name  of  Hllen  Culliton  was  ssade  by  UiMpy  A«  0*  Con  nor,  and 
en  that  endorsement   checks  v^ere  pr>id» 

Ellen  Culliton  has  sinoe  died.     KeiUxer  in 
her  lifetiae  did  «he»   nor  did  her  representatives  ainoe 
her  death  challenge  the  rif^ht  of  l^ary  A»   O'Connor  to  en- 
dorse th©  oheckB  with  the  name  of  !?llen  Culliton.      If  it 
«er«  necesaary  under  the  evidence  in  this  record  we  would 
assume  t^iat  it  was  done  with  authority. 

These  ohecka  were  paid  in  the  due  course  of 
banking,   the  32500  oheok  having;  been  endorsed  to  one  Joaeph 
HasKard  and  deposited  in  the  Firat  National  Bank  of  Uhioaso* 
tlirough  -.^lom  it  was  oolleeted  in  the  usual  way  from  the 
defendant  bntde*         These  checks  were  returned  to  plaintiff 
by  defendants   in  due  course  with  debit  charge  against  his 
account,    to  which  no  obj (motions  were  raade  at   the  time. 

Plaintiff  admits  that  iiary  A,  O'Connor  told 
him  that  she  and  ISllen  Culliton  were  doing  businesa  to- 
gether and  thfit  it  made  no   difference  to  her  to  which  one 
he  jsade  the  check o  payable. 


aJvu    u    let     ilivi-;j,    wiv;      .jdiiO 
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Til*  eTidcno*  dl«aion»trBtei»  oouoXutiiiv^ly  that 
pl»lntiff  reoeiv«i:  the  oon»id«r&tion  for  whioh  th«  two 
ohaolcs  ««r«  giir«n.       H«  taM.9  reoelTcd  xiis  money  tinak  with 
«4<litiona  0tja.»r  th&n  Intercut,   oonncquentXy  hu»  suffered  no 
dB£>&£«,   and  ia   therefore  not  entitled  to  maintain  tiule  ao* 
tioa, 

Ho  one  but  Ellen  Culllton  or  her  personal  rep* 
resentative  haa     any  legal  right  to  question  the  endorse- 
ment  of  her  nasue  on  these  two  checks.     If  aside  from  fair 
dealini;  &nd  etlilcal  finanoial   conduot  any  I&'jt  ia  inrolTed 
in  thia  caae,    it  is  sufficiently  stated  both  on  fact  and 
principle  in  ^^^drewf  v,  Korthweaterrji  Kntional  Ban^,  10? 
KiAn.   196. 

Att  the  Terdlot  and  Judgment  appealed  from  oon- 
forn  to  rig:ht  and  Justice,    the  judguient  of  the  Superior 
Court  ia  affira^ed. 


1l.i4lt  fitQIl   «/:^«>«   II       .•iCo^*!-^    '>'^':f    o^'-'-i^    --^  >   *«uin  Y*d   t«   tc»« 
6tvIe«-nX  «1  val  T^ft,  iMtfinc.      - ^''~<>   ^  ^-'  ^ilA^Jb 

fox  .aMllSS£i£iS  oS^f^^f*fm^n  .▼  U!*.-*^  '  ■'^>"'*t«i 
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AiJ-EAI.  JliOM  ClftOUIX   COUHI 
0?  COOK  COUBTY. 

2  05  I.A.  3  34 


MR.   JUsiTICB  HOJUDOK  LflBUVKMlSD  TKK  Oi-lHIOir  07  ':im  COU!^, 

Defendant  la  an  inauxance  comp&ny  whicia   inourct 
tt^sainst   de«t/i  or  lusoideat  on   the  asaesament  plnn.      It   ln> 
•ured  tJae  life  of  lUeholne  !:Rl^&lek  under  a  policy  dnted 
August  14,   iylii,       i-laintiff  13  the  Ijffnef iciary  in  that 
policy.     The  trial  was  before  the  eourt  by  agreenent  and 
erentuated  in  a  finding  »nd  Jud^ffient  for  plaintiff  of 
$XX6I«3tf«  and  defendant  appeals. 

Two  defenses  are  urged  In  argument  to  defeat 
plaintiff's  claim.     One  is,   that  the  stat^nmt  of  the  in- 
sured in  his  ayplioation  for  the  polioy  as  to  his  pbyaical 
ooudition  and  health  history  were  ^mrranties  and  were 
false;   and  the  other,   that   In  the  ahsonoe  of  proof  of  death 
as  required  by   the  terms  of  the  polioy,    there  oan  be  no   re* 
covery.     We  will   dispose  of  these  points  in  the  inverse 
order  in  which  they  are  stated. 

While  it  is  true  that  no  formal  proofs  of 
death  contemplated  by  the  polioy  were  omde.    still,   notlot 
of  suoh  death  was  giyen  to  the  president  of  the  eootpony,   as 
defendant  admits,    ivho,   when  notified,    said,    "All   right, 
they  would  go  and  see  hist."     This  afforded  all   the  oppor- 
tiinity  neoesssiry  for  defendant  to  verify  the  death  and  as- 
certain  the  cause  thereof. 

We  think,  however,   that  the  foriaal  proofs  con- 
t«aplated  by  the  terms  of  the  policy  were  waived,   as  the  de- 
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to  m^nlAX?  'xol  lfittcc»l«,t  fraui  as^nll  «  at  h^suLinvin 
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4U«»*  to  loft^q  to  son««if«  tili  oJ:  tjuti   ««<«jii:fo  •Ai  bam   ;ft«I«t 

•HI1    oo  90   /inn   '^'CdiiJr    ^yolCoq  9ii;r  to  »na»S  ntii   xti  bwrluptx  Ml 

••««»¥;  'th  •snia-Ti  •««iiJ  1m  mm^inmlii  xXi«  tv     •x^t-r** 

,Uttimf  »«•  x*A^  iioixte  Hi  Y9ii«« 
"io  nto.-"    fimtAt  o«  *«Ji:r  mini  ti  tX  fXxiTl 
•  9Jr^  .»^*m  mxvtc  xmtl9%  mtii  rtf  te4«X<Effi«^ROo  d$A»k 

^iciyi  ;b    ,ft»itiioii   noitir    «0£te    ^mttmbm  #ic«ftia«t«fr 

•«o?q»  oiU  XXo  W67«ltA  «lxiV     ".>oid  •••  to*  o^  AXajoi»    «:«xU 

-a*  brui  dimmh  mtU  jlik-mr  o>  ^cuMbaotob  sot  vY«»oooftii  tfl«i«# 
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"•h  mds  •»   ,b»Ti«ir  »«•»«  xo^oS(  •^  to  ««nco^  o/fj  T«(  iboioI^j^aM 


fendant  bused  Ita  refusal   to  ^tiy  upon   the  eround  that   the 
InttuTHd^s  Bnsvrera  to   aueatlons  touching  hla  heoXth.   pt^tt 
and  prtsent,    \reTe  false.         'urthermore,    the  plrs&dinga  ad- 
mitted thQ   ileDLtii  of   the  IrtBured*   leaving  no  ieuue  on  that 
quo  at  ion  in  dispute.      The  defense  bein^,  placed  on  grounds 
other  than  the  death  of  tlje  insured*   waived  the  notiee  of 
^•••»      iialt  Co.   ▼.   Tennant.   144   III.   App,   30,      In  qaah  ▼. 
Hp»f  Inauri^ce  £q. ,   165  id,    31,    it  «»»  i^iold  that    -aUiout  a 
special  plea  putting  In   issue  the  deat.-^  of   the  insured, 
proof  of  loftffl  was  vmived*     Kni okerbo^jc er  Inaurtmce  £o,   y« 
aohneider.   131  U.   3,  CIXKll,     Authorities  to  the   sane  effedt 
are  nunerous, 

'9e  do  not  think  it  neoessary  in  this  case  to 
decide  whether  the  nnay/fdxn  to  the  questions  a«de  by  the  in- 
sured in  the  application  for  insurance  were  warrwuties  or 
repre^ientations,   because  in  the  condition  of  the  evidence* 
which  ie  in   3ome  respects  in   sharp  conflict,   the  court  might 
fairly  find  that  the  answers  of  the  insured  to   the  questions 
were  true  end  not  false,     i'laictiff  testified  regarding  her 
husband's  health  that  it  was  invariably  good,   and  while  de- 
fendant produced  a  doctor  who  testified  that  he  told  the  in- 
sured  that  he  had  bronchitis  and  adviaed  hi;;!   to  travel   in 
the  acuth,    it  was  proved  that  defendant  did  go   to  Texas 
and  KLexioo,   and  that  he  was  away  froffi  Chicago  about  one 
year.     To  offset   this  stateraent  plaintiff,    the  wife  ot  the 
insured,    testified  that   she  and  her  husband  traveled  in 
Texas  and  Mexico,   «nd  that  he  appeared  to  be  in  good  health 
all    the  time  and  that  the  visit  to  Texas  was  not   taken  for 
her  husband's  health.     He  went  there  because  he  thought  he 
could  make  more  money,   s^nd  there  he  worked  at  his  trade; 
the  stay  in  .'Jadero,  Jiexioo,   waa  prolonged  because  of  the 
political   situation  between   that  country  and  the  U*   .'3.   A.* 


cJ    .  -  Xi*e««»»*-    —    -    '-    - 
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;»b«t9  «lxi  #A  bfiCiov  vil  vntKl  *««   ,T»iloa  •«•«  ftiCMi  blM9% 

•lit  "^D  •iiuii9»(J  ^agttoXtfUil  tJir  «9Di»:»M  4MI1IMIL;  ni  Y.«^t  •Ai 
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wnieh  pr«Y«nte<i  him  froa  getting  •arll«r  tratnaportation  to 
Utid  ooiaitry, 

rjne  insured  worked  oonstiuit.Iy  until  the  day 
preTious  to  iais  deaiii*   «<jad  the  day  he  died  was  Juiiday«     Xhie 
is  not  oontradloted.     The  insured  was  aiiiag  for  several 
hours  before  his  death,   although  his  wife  did  net  oonsider 
his  allraent  of  suffioient  ounaequence   to  call   in  a  ssedioal 
jfttan*   ana   therefore  a  coroner*  s  inqu«st   «vaa  h^Xd  to  deter* 
alne  the  cause  of  hid  death.     The  verdict  returned  by  the 
eoroner's  Jury  found  that  the  insured  died  "from  organic 
heart  disease.^      It  ia  aa   well   knomi  to  laymen  as   to  niedlcal 
si6n  that  a  person  any  suffer  froia  heart  disease  vjlthout 
knowing  it,   anf)  tlmt  death  tr.erefrom  i^.ay  come  sudrlenly. 
Therefore  th«  coroner' a  finding  of  the  cause  of  death  did 
not  even  tend  to  prove   that,   tfie  Ineured  oonsoloualy  departed 
froia  the  truth  when  he  represented  in  his  applicetion  for 
Inmjtranoe  thfi^t  he  did  not  suffer  froc;  heart  cUaease, 

There  is  ne   error  in  this  record  j.r*  JuciiciaX 
to  the  ri£iite*  of   defendant, 

J laintlff ,  under  the  proofs  in  the  record,   was 
entitled  to  the  Jud^jEcient  awarded  htix  hy  the  Circuit  Court, 
and  that  Juat-^ecL  in  affiniicd* 
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\nT.AL   yHOM  WUNICIi'AL  COURT 
OF  CHICAGO . 
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VR,    JUiiTICE  HCLDOK  J»XIVSR}£B  THJfc  OillUOK  09   fKB  COURT. 


This  is  an  undeftndsd  appeal  fron  a  iud.i^y&»nt 
for   $177.31  1»  favor  of  plaintiff  nnd  Against  defendant 
upon  an  iasuranca  policy,    Tlxs  policy  of  deftndant  in- 
sured plaintiff  against  accidents*  and  in  it  defendant 
coTenanted  to  reinburse  plaintiff  for  costs*  charges  and 
expenses  arising  frcm  accident  iritiich  caused  any  breakage 
in  and  about  or  to  his  autoraobile. 

The  statement  of  claim  alleges  that  plalntiff*s 
autoBobile  collided  with  a  post  and  as  a  resvilt  of  aueh  col- 
lision parts  of  said  autorQOblle  were  dasiaged*  and  that  the 
total  anount  of  expenses  incurred  as  a  result  of  such  acoi* 
dent  amounted  to  $195.27.   Defendant  admits  tliat  plaintiff 
held  with  It  a  policy  of  insurance  againut  accidents*  but 
denies  the  collision  with  a  post  or  any  other  collision; 
denies  that  any  daAa^^e  was  done  plaintiff's  automobile  as  a 
result  of  the  alleged  collision*  and  tnerefcre  repudiates 
any  liability. 

The  evidence  clearly  demonstrates  that  plain- 
tiff's automobile  was  not  at  the  time  in  question  in  eolli- 
slon  with  any  post  or  any  other  stationary  object*  as  shown 
by  the  testimony  of  the  man  who  drove  plaintiff's  car  at 
the  time  of  the  alleged  collision.  Ue  testified  ti:iat  he 
drove  the  car  on  the  7th  day  of  April,  the  day  of  the  al- 
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,9tiiitftum  tlf<  •#  «•  ii7«tfK  ho*  «1 

ilti»  tc  iC('«9Y  R  »•  buff  1««<|  A  li^ iwMt  14 Xao  •iitfoaMiM 
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,aQ±iiiil^a  Zi»:ao  y^OM  to  ««•«  ^  jlJIv  ••itlXloo  •dt  o«io«ft 
■d^ilibvi.t»T   AToleY«x:;t  bnji   ,a«i«lXIe#  b»s9XX«  ftid  lo  ^Xim«Y 

jisamufi  at  ttaJii  •At   im  ton  9am  nit^aoiOiSM  cMXiJ 
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ab  •iU   .XiT^A  >•  x^  (^^  •<f^  ac>  **o  v^^  •totA 


Itged  aooldeot;  that  he  ha-A   no  aeoidiiQt  in  whiob  ii»  ran 
•gainst  a  post  and  that  he  nrror  told  plaintiff  that  h«  had 
an  acoidont  and  ran  into  a  post;  that  as  a  natter  of  faot, 
the  oar  1>roke  doim  on  tha  elttvatad  oroaaing  about  six 
o*olooJlc  in  the  CTsnlng;  that  h«  had  hesn  running  the  car  for 
about  two  years  and  me  familiar  witli  its  operation;  that 
he  examined  the  ear  after  it  broke  down  and  found  that  the 
braee  holding  the  transmission  was  broken  and  let  the  trans- 
mission turn  over  and  turned  the  housing  off  the  differen* 
tial;  that  there  vras  a  braoe  which  aupported  the  tranassla- 
sloh  that  was  under  the  oar;  that  the  trans:aission  consisted 
of  the  shafting  and  housing;  that  the  contact  between  the 
braoe  and  the  shafting  or  housing  was  at  the  trana-sission, 
which  was  under  the  front  seat  of  the  car.  The  braoe  that 
was  holding  the  transmission  broke;  it  was  craoked;  it 
brcke  the  transmission  and  turned  over  the  transi»ission  and 
ike  bottom  of  the  transaUssion  oaise  up  and  hit  the  control 
red  and  the  shifting  rod  and  forced  it  in  several  pieces » 
•0  that  the  oar  oould  not  be  e^oved,  and  it  stopped  on  the 
crossing;  that  the  oar  oould  not  be  pushed  off  bcioause  the 
gears  were  wedged  in;  that  tlie  oar  was  afterwards  pulled  to 
the  garage. 

While  tliis  witness  ha.d  told  ai^.other  story  at  tbe 
suggestion  of  plaintiff «  he  testified  tlmt  when  he  did  so  he 
aoted  under  fear  of  plaintiff.   fe  are  impressed  with  the 
truth  of  his  efidenoe  as  distinguished  from  his  statesent  moA9 
un<fer  fear.   It  follows  that  plaintiff  has  no  right  of  reoovvry 
and  that  the  JudgiEaent  appealed  from  is  entirely  unsupported  by 
the  evidence  in  the  record, 

?or  the  reasons  above  reoited  the  judgment  of 
the  Municipal  Court  is  reversed  with  a  finding  of  fact. 

Rsvsiisju)  ^nn  immuG  op  ^act. 


ici  xAo  ftitr  ^ijnmn  iit«4f  bJixf  vil  t«di   i^iuti^tQ  c<nj  ui  iLooio'e 
t«iU   ;noiJ«'x*qo  ail  liilw  xAlIJUuil  ajn  ban  «««»t  ovl  ^ir«lte 
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367  -  22791  FINDING  Of   FACT, 

Th«  oourt  find*  that  th«   damage  to  plaintiff's 
automobilcr  aoitght  to  b«  roooYered  in  titis  auit  from  dofend- 
ant  under  an  aooideat  poXioy  of  defendant  Issued  to  plain* 
tiff  by  it  «a»  not  the  result  of  or  oooaaioned  by  an  aoei* 
dent,  as  charged  in  plaintiff's  8tate£ittnt  of  claim. 
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'.'tWAL  WU(M  miHlCZI^AX.  COURT 
OF  CHICAGO, 
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Mil.  JOiif  ICK  HOLBOM  DEUVERBS  THE  OPISIOK  0?  THB  CGUKT. 

This  i«  an  appeal  ftcm   a  judt^mant  of  1^240  en- 
terad  upon  th«  finding  of  4  trial  Jud|;a  in  an  action  upon  a 
Gontract  between  the  pnrtieo.  In  vwiilch  dafandant  agraod  to 
purohaoa  from  plaintiff  200  barrel*  of  Arbuckle*a  Fin« 
Oranulnted  au€;ar,  estimated  at  8C»C00  pounds*  at  the  prioa 
of  #5.65  per  hundred  pounds,  Defendant  breached  the  oon- 
traot,  and  in  his  affidavit  of  meritorious  defense  denied 
erer  having  ordered  or  agreed  to  purchase  the  sugar  as 
•at  up  in  plaintiff *s  amended  statement  of  olalA,  avers 
that  It  does  not  know  that  plaintiff  is  a  corporation  and 
ealls  for  strict  proof,  and  denies  indebtedness  in  any  sum. 
This  affidavit  puts  th  issue  the  making  of  the  contract. 

Junker*  president  of  defendant,  called  as  a 
witness  for  plaintiff  under  bee.  33  of  the  Municipal  Court 
Act,  Identified  a  letter  written  by  hizaaelf  to  plaintiff, 
in  lOiloh  he  said:   **Cur  V'T,   Spanler  presented  an  order  to 
you  this  day  for  two  hundred  (200)  barrels  of  Arbuokle 
71ne  Granulated  sugar  on  the  spot,  against  our  contract 
of  February  8th,  1915.   He  was  infonsed  that  you  were  unalla 
to  deliver  same  and  you  also  stated  you  could  not  give  us  any 
definite  assurance  as  to  date  of  delivery.   Inasiiiuch  as  we 
eould  place  these  two  hundred  (200)  barrels  to  advantage. 
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\CHi  tut  •flu   ioa  bliiO:i   ««^  h9iAi      3.C  r«   JtfOt  i^«   •«■«    «#TiC«i^    ol 

inr  ««  .-ioucMttRi      .\tBriS9b  "i:  v>^  «•  •ofUftiwavA  9tlnil9b 

. 93v«<?o«vi>«i  oi   tiATxmr  ^.     ..      vibfiud  4f«l  •••iii  oo<«l7  £Xuo» 


proTidAd  we  h&d  nrnne   on  spot,  we  doBire  to  annul  our  contract 
with  you  for  roaoonss  afor«ui«ntloned.'*   This  was  an  admlsaJLon 
•f  tb«  oontraot,  and  a^ila  defendant  has  failed  to  set  forth 
this  letter  In  the  abstract,  we  have  gone  to  th«  record  and 
find  It  there;  therefore  defendant's  defense  falls. 

Under  the  rules  of  the  l^unioipal  Court  which 
are  found  in  the  record  before  us,  ihe  defendant  Is  eonflned 
to  the  defenses  »Hde  in  thte  affidayit  of  defense. 

ThB   oentract  was  proven,  likewise  the  breach* 
Ing  of  it  hy   defendant's  refusal  to  complete  ihe  purchase, 
also  a  re-sale  of  the  sugar  at  f5.3S  per  hundred  pounds, 
staking  a   difference  between  the  contract  price  and  the  j£?%r- 
ket  price  at  which  it  was  subsequently  sold,  of  30  cents 
per  hundred  pounds,  which  totals  the  atstount  of  the  Judg- 
B«At.  This  is  the  measure  of  plaintiff* s  damages. 

The  affidavit  of  defense  did  not  deny  t^iat 
l^aintiff  was  a  corporation,  therefore  it  was  not  incum* 
bent  upon  plaintiff  to  i&ake  any  affirmative  proof  that  it 
was  a  ccrj^oration.  The  affidavit  siaply  stated  that  defend* 
aat  did  not  know  that  plaintiff  was  a  corporation;  that  was 
not  sufficient  to  put  plaintiff  upon  proof  of  its  corporate 
escistence. 

There  is  no  aierit  in  the  defense  and  the  judg- 
ment of  the  Municipal  Court  is  affinaed. 

AFPIRMKD. 


•  •IJtAt  •flMi»l»A  I* .fetich n«t«l>  rxQltto.' 
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Jfefi,   JliSTlCS  HCii)01i  BJSZaVfflSID  7HK  Oi'IMIOB'  OP  THl  COURT. 

thi»  1«  an  «pp«&X  in  a  ifituidMunui  prooeftding  in 
wMch  th9  writ  »«<•  diT«oted  to  r««pand«at  ooa^aadiBg;  it  to 
fortiiwith  grtunt  relator  •  peasion  as  Captain  af  ioiios  to 
tUe  ea4  tltat  ^«  awiy  reoQivt  a  pansien  of  $X&ffi  due  him 
froxB  and  ttiaoa  June  S»   19X4*   to  and  inoXuding  fiet^raejty  9, 
X9X6,   and  a  furthaT  panaloo  of  $900  por  annuffi  payabX«  in 
•<iual  monthXy  instnlm«nt»  of  ^7S  p«r  montb  baginning  with 
^arcli,   X9X6,   and  continuing  thoreaftor  aubjaot  to   the  Xawa 
pertaining  to  the  polioa  pentsion  fund. 

H«lato7*t  oXaiA  to  a  p«n»ion  io  in  Tlrtuo  of 

£iec.   359,   chap,   X08  K,   ii»,   which  proYidOM  aa  foXXo^s; 

*lb«n  any  person  at  tha  tino  of  the  taking  «f- 
feot  of   tJI:ii«  aat  or  th«r«aft«>r  ahaXX  have  b«an  duXy  ap- 
pointed and  hav«  vorTed  for  m  period  of  20  y«ara  or  mora 
upon  th«  reguXarXy  oonatitutod  poIio«  foroa  of  »aid 
Board  of  CoauctiAaioner*  for  such  on«  or  ffiOro   towns,   aub- 
J  eat   to   the  proviaiona  of   this  not,   or  «ti«»a  the  ooisbinad 
years  of  aanrica  of  any  peraan  upon  tha  poXloe  foroe  of 
auon  board  axiaXX  a^gragata  'dO  yeara  or  Hora»   aaid  board 
ahaXX   ordar  bind  diraot  that  auo/k  parson,   after  hia  aar- 
vicaa  on   euoh  poXioe  forca  ahaXX  have  oaaaed,    ahaXX  ba 
paid  a  yearXy  pansion   equaX   to  ontt-hftXf  thn  amount  of 
aalary  attnohad  to    th«  rank  v^ioJri  he  heXd  on   aaid  poXiea 
fcroe  for  one  year  imaediateiy  prior  to  th«  tiui©  of   auch 
retirasiant.  *  ** 

Oa  Juna  4,   X9X4,   raXater  waa  oharged  with  haT-» 

ing  ttutarad  a   aaXoon  whiXe  in  tha  uniform  of  a  poXic«  cap* 

tain  of  raapondant  and  with  haying  on  oartain  othar  apael* 

fiad  daya  uaad  viXa  apithata  and  prof  ana  and  abac  ana  XMiguaga 


,! 


t«fSS  •  AM 
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tw«X  a^  oi  #9«t'^>Mi  ic«f%Mi'S«iil  tfiiiml4tmv>  bmm  «MttI  tJiffMll 
to  9u:trtiy  ai  9k    vikAmq  m  of  mtmfo  ff^ne^AXvyt 
-!•  aaiiJi^  tfdtf  to  •»>#  <HiC#  #A  Mi«ita«|  x**  »«^ 

•:TA    vXtll)    fl*«Cf    ^V-fiA<  f*#l4MI1t»iiJ    10    #00    CJLiU     lb    i(»»l 

Mi  me  1»   BTJiavC 

,«t«t.<X9  ,  ibnit  «•!>««  XX4i«it 

-;jo    iiiv-j    ..,-.i.:o*t'  «r««   il4Ui<a  floxo'i   c.aii.&«j  jfMW   oo  atoxr 

"io   Jauor.9    ytic   listii'tinii   Qt   Xtttffft   nal»4i*<7  %{Y««T  »  llX*9 

•oiioq  6iAfci   no   ii  .•'):!  M  tuiite  ifura  vxi  ^  -'^^t^tfa  x^uiXiit 

^&A>e    li'    'octi.?    «/i.^.    ■  .1    toAtf   yX*#«lib*«^'  c««    TOT   ••TOl 

•s;4M>  adZXat  »  \i»  tnclluu  oifi  nX  trXi^tr  sxooU  <  ■>iati  ^i 

•lo»<«  taiUo  ni«iiK#o  Ao  aoivAxi  ;ilXv  fron  iamifao^tifii  t»  aJUi 

«lMria»x  •cwMito  bOM  ^tulHvq,  ^mm  •mui^9  tXlT  »••«  STAb  ft*n 


la  TlolQttioQ  of  e«rtailn  rules  of  the  oiTll  AerTlco  board  of 
roopendent,  and  relator  »a»  on  thmt   day  euvpendied  from  hit 
eatploymoat  without  pay;  that  on  t^otobor  ld»  1^14t  relator 
after  a  trial  upon  eaid  ohargea,  imo  discharged  from  the 
•ervioe  of  reepondent  a»  oaptaln  of  polioe,  and  by  order  of 
the  oiTil  eervlco  bosurd  it  mKS   ordered  that  hie  auspeneion 
without  pay  from  June  4«  1914,  be  approYed;  that  relator 
wae  present  in  peraon  fwd  by  oouneel  at  his  trial  and  that 
wltneeeea  were  uornxd   in  hi*  daf^mee*  whioh  findinga  of  the 
olTil  eerTloe  bonrd  were  oertified  to  respondent;  that  re- 
lator** retaoTalas  oaptai,n  of  the  polioe  force  of  respondent 
beoaae  offeoti7e  as  of  June  4«  1914,  the  day  of  his  euspen- 
aion;  thtui   since  June  4,  1914,  relator  has  on  several  oo» 
aasions  doaianded  of  respondent  payment  of  a  pension  of  <$900,0C 
j^^r   annum,  whioa  has  been  oonsistently  refused. 

fhe  iaain  contention  and  the  only  one  whloh  we 
shall  novr  decide,  ia  i«hether  relator,  having  been  discharged 
as  oaptaln  of  polioe  far  his  ai^conduot,  is  eligible  for  a 
pension. 

We  are  not  oalled  upon  to  review  the  action  of 
the  civil  service  board  of  respondent,  therefore  its  find- 
ing that  relator  was  guilty  of  the  ohmrges  against  hiis  Hnd 
ordering  his  discharge  froia  the  sertioe  ie  conclusive  on  all 
the  pnrtiee,   jenirthi^rt&ore,  it  has  been  held  that  i^ntering  a 
saloon  ^ile  in  a  polic«e>an*s  utiiforffi  is  sufficient  oause 
for  disciaarge  froia  the  force.  i9ox.-le  ex  re,jL.  ^ii^yes  v,  Cfty 
S£  Chicago ,  142  n.l.  App,  1C3,  In  wh.loh  the  court  said: 

"The  doing  of  »,nything  expressly  forbidden  and 
subjected  to  puniaiiient  by  written  rules  of  discipline 
provided  by  the  depart -^ent,  ©ajreolally  such  a  plainly 
substantial  violation  of  discipline  aa  to  enter  a  dr«a:- 
shop  while  on  duty,  but  not  in  dlaoharge  of  duty,  is 
sufficient  oause." 

At  the  time  of  relator's  discharge  he  h^A   eea- 


"^  M«otf  doirttt  Ilvlo  •Jit  !•  ••X^n  ai«l«9ii  to  a^li^iotr  ol 

Mtr  «rxl  iKis'tJi^attf it  CMT  t9»9^«ila  Jbl»«  ao^i/  £i*lt^  «  T*#lii 

fMi«B»^«w«  •Xti  tmtUt  M'KvMtt  •«!•  <  tKUviea   XlTio  t^tf 

$Mdi  ktfM  lAiif  alii  ^''  X»6iufo»  x^  ^o^  fM»«-x»f  ftl  #(2tftt^  ^am 
^d^  la  «aail)MX):  iioliliy  t^ncMlst  tXii  ai  JbYiMiC  cittw  •»«a»o4^« 

•«t(i«wii  9$^  t9  v^  mU  «>XdX  ,k  mmui,  ip  •«  tTi^c»Dft  ttamm^ 
«««  X«i»v»«  no  tAKl  lo^fAXttf   ^klQi  t^  •mtit  *9tU».  sntiji   laaMi 

•  bvaideii  YX^o«4«jt»i3eft  ttustf  luiui  aoX4«  •aumn*  m^ 
Ml  jDU»jCjittr  fMso  ^iixo  vdi;^  (»n«  aeZ;tni»jrao(»  «Jt4MR  mdt 

«  vol  4>ic(l^iXd  Hi    tlOMbaoMXtt  nJui  'Ve^  iroJtXoq  lo  KiJit^XAO  •« 

•tui\  mtX  mtofxnsU   tta^hm0l<^9^t  1»  b%»C)4  •olvxfi'i    fivio  v^i 
XX«  i\o  9wiuuitmo9  «i  »]rtA<lo«ib  aiji  ^mii9kt9 

22i^  ■     -J.  *in  3at  ft^9.^f:%  »^  ««i  .jiia  ot 

:;^Xa«    Sxuna  *..i    .^c.v  , gjtiKji^'J  tfj 

ktiM  m9bbi4ta\  ri  j^ljUmui  )•  - 

<uiXX4l9all6  "  •    ^   ^ 


I»ltt«d  £&or«  th«n  tvttnty  years  of   aerTio*  an  «  poIioMaan  on 
%h9  polloo  foTQO,   and  thoroaftor  and  boforo  s#id  diachargft 
wma  «atltlod  to  a  pension  undor  tho  itatuto  oupra.     7h« 
eruoial  quostloa  requiring  our  deterjeslofttion  io  -  What  effoot 
did  rolator'o  dieeiaargo  for  ;ualoonduot  hava  upon  bio  rig;ht 
to  a  ptHision  undar  tiko  aot? 

Two  oontantlona  on  tliis  aubjoot  are  aada  -  that 
bjr  relator  ti^&t  under  tiie  aot»   «hen  he  had  oompleted  twenty 
yMure  of  serTloa  hie  ri^ht  to  a  ponaioa  Oecaue  vested!   and 
that,    though  oontinuing  on  the  foroe  thereafter  and  helng 
aubaequently  found  guilty  of  ulaeonduot,   for  ehioh  he  mui 
diaeharged.   did  not  deprlTe  hin  of  that  veated  right;   «hll« 
respond«it  oontenda  that  tj»«  right  to  a  p«naion  la  not  a 
Tested  right,  but  aubjeot  to  be  defeated  by  dlachargt  fol- 
lowing ittlaoonduot*   wltiiout  regard  to  tiae  of  aerTloe* 
Broadly  atated,  these  content  lone  reaoi-?e  thaniaelves  Into 
the  proposition  as  to  lAiether  dlaoharge  for  aaloonduet  de* 
prlved  relator  of  the  pension  wioleh  he  otherwlae  would  haro 
been  entitled  to  at  his  eleotion.     The  Supreme  Court  of  this 
State  has  not  yet  been  oalled  upoa  to  deolde  whether  the 
discharge  of  a  polloaraan  for  jalaoonduot  prior  to  hla  appil- 
oatioa  for  a  penal  on  deprives  bl«i  of  the  right  to  such 
pension* 

This  court  la  of  the  opinion  that  If  ths 
statute   sugrfi  la  to  reoeive  a  literal  oonatruotion,   then» 
notwitiistsiTidlng  relator' a  discliarge  for  ioli^oonduot.  he  hav- 
ing codpleted  the  requlaite  oiiaiber  of  years  of  service,  he 
oan,   at  hi«  election,   avail  of  the  statutory  right   to  a  pwa- 
alon,   and  that   auoh  right  cannot  be  denied  him,         A  an- 
Jorlty,  however     of  the  saeaibera  of  thia  court  are  of  the 
opinion  that  the  atatutc  eupra  must  not  be  Interpreted  lit- 
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•rally,  but  aust  !>•  rsad  and  interpretttd  in  tue  light  And 

saanncr  af  th«  d«oi»lo»«     hereinafter  r«f«rr«d  to, 

fh9  ^.•w  Yoxlc  »t«.tut«  on  poliott  p«n0ions  1« 

v«ry  aiallar  to  our  o«n,  and  eoataina  ao  proTlolon  that  tho 

applioant  for  ratlrament  »uet  b«  in  good  standing  at  tha  tin 

ha  applies  for  auoh  ratlr«sffl*nt,  and  in  ioepliy  ox  rej,.  Kardgf 

T,  Qroana,  87  £i«  Y,  App.  Div,   590 •   in  dauying  tha  ralator*a 

ricl^t  to  be  put  itpon  the  pension  roll*  tha  eourt  said: 

"The  pension  roll   is  a  roll  of  lionor*   -  a 
reward  of  j^erit*   not  a  refuge  from  disgrace*   •>  and  it 
would  be  an  absurd  ocnstruotion  of  the  language  oreating 
it  to  hold  that  tha  intention  of  the  Legislature  was  to 
give  a  life  annuity  to  persons  idtio  on  their  oierlts*   as 
distini:uish«d  froia  i&9T9  ti£sa  of  sarvioa,  might  be  dis- 
missed from  the  foroa  for  ittisbahaTier,     If  this  view  of 
the  tiitntute  is  oorreet,   it  follows  that  the  relator's 
right   to  retiref^ent  ^   *  was  subjeot  to  his  continued 
good  behavior,* 

^^  ^^*  ?^fty<>a:  oaaa,   at  the  tine  the  policanan 

aouisht  a  pension  he  nms  resting  under  ohargea  whioh  had  not 

baan  tried*  and  tha  oourt  said  that  '*8hould  he  be  unfcrtu* 

nately  convicted  and  diairsissad  as  a  punisliment  his  right  to 

retirement  would  be  lost  by  his  oma  dalinquenoias."     In 

passing  upon  the  disaiplinary  effeet  of  allowing  a  polios* 

MBA  to  be  plftoad  upon  the  pension  roll  after  having  bean 

oonvioted  of  misoouduot,   the  oourt  say: 

*Xf  an  intention  existed  to  confer  upon  a  favoxe  d 
class  the   apeoial   privilege  olaiiued  by  the  relator*   it 
should  h»ve  beim  aanifeated  by  explicit  expression.     It 
should  not  b@  construed  into   the  law,   for  its  effect 
would  be  net  only  to  vork  injustioa  upon  the  other  tamk» 
bers  of  the  force*  but  to  greatly  impair  the  effieienoy 
af  the  deparliuent  as  a  ^bole;   for  nothing  can  be  imai^rined 
ttora  likely  to  diaoaurage  a»blti:n*   to  destroy  disoiplina 
or  to  stifle  stimulus  than  the  creation  of  a  privileged 
olaaa  skmon&  the  police  who  oliould  be  poesessad  by  law  of 
the  absoluta  right  to  avoid  the  con8«(ju(?»c«s  of  violation 
of  duty  by  the  aera  voluntnry  adoption  of  an  honorary  re- 
tiraoaent  enriohed  by  the  enjovsent  of  a  life  antiuity," 

1»  ^-oopX,<^,  «t  rtl«  Tucic  V.  yyench  at  ^.  *  108 

V»  V.  105*   a  poliosKian  eosifiiitted  an  offense  subjecting  him 

ta  disoipliaa  by  the  board,  and  ostensibly  for  the  purposa 
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of  •Yadxng  tried  and  punJhituoent  hm   filed  an  applioatlon  to 
lia  ratirad  as  a  pensioner   before  the  otiergee  were  preferrad 
•gainat  hJUa.   liewevar,  ohari^ea  ware  preferred  and  upon  a 
trial  lie  «aa  found  guilty  »nd   diaiaiseed  from  th9  foroa. 
Under  theee  olroua»tanoee  It  was  held  that  he  vas  not  en* 
titled  to  be  retired  and  to  be  {slaeed  upon  the  penelon 
roll,  under  a  eiffillar  etatute  in  Wiaconain  it  w^v  held  in 
<at»ty  ex  re^^.  Weber  ▼.  Tru»te«,iy.  123  #lo.  a2&,  that  -nhera 
the  relator  waa  dleoharged  for  %i8eonduct  nnd  prior  thereto 
had  on  applioation  for  n  p«neion  pending,  hie  diecharga 
deprived  hin  of  the  right  to  a  pension.  The  court  hold  that 
a  right  to  a  p«ndion  waa  net  a  too ted  right,  but  liable  te 
be  defeated  by  siieoonduot. 

Helator  sought  by  raandamt^s  to  bft  reinstated  aa 
police  oaptain  on  the  theozy  that  the  proceedings  at  hie 
trial  before  the  eiTll  oervice  board  were  had  without  juria- 
diotlon  and  conoeQuently  were  null  and  void;  and  it  ie  urged 
that  the  pendency  of  euoh  prooeeding  estopped  relator  froai 
seeking  a  pension. 

It  is  our  opinion  that  these  proceedings  do  not 
affect  the  situation  nor  iaipair  the  right  of  relator,  if  he 
had  any,  to  a  pen  si  en.  The  jmajorxty  of  this  court  is  of 
the  opinion  that  at  the  time  relator  deroended  that  he  be 
placed  upon  the  pension  roll,  he  was  not  a  eessber  of  the 
police  foroe  of  respondent,  and  therefore  not  within  the 
provisions  of  the  pension  statute  supT,f!^i  that  the  act  is 
not  subject  to  the  construction  that  poiioenien  discharged 
froK  the  forea  for  xaisoonduot  are  eligible  as  penaloners; 
that  Uie  langua«a  of  the  statute  that  the  board  "shall  or- 
der and  direct  that  such  person  after  service  on  such  polloa 
foree  shall  cease,  shall  be  paid  fi  yearly  pension?"  etc., 
tt««ns  by  oonstruction  «  nhere  the  servioe  of  a  policesian 
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•hall  X<^ltlmatttly  oe&a«  by  a  oarTio*  of  twenty  yenrs  or 
aor«,  and  that  vuclx  tttrvie*  small  o«a««  voluntarily  or  Isy 
0tres8  of  phy8io«l  troubles,   and  not  by  ea:pulaion  for 
j&alecnduct.      It  eect^a  to  be  axiociatio  that  the  grant Ing 
of  a  pension  id  a  reward  cf  merit  to  those  vdxo   aerTO 
faithfully  and  who  oonfora  to  the  (ilsoipline  of  the  de- 
partxaent  in  which  they  eerve,   and  thoae  only,   art  entitled 
to  at^ll  of  the  peneion  statute  -  not  thoee  «ftie  are  ex- 
pelled from  th«sir  office  for  «i»ocnuuot.     The  lattar  are 
barred.     ?he  good  of  the  aerrioe  requires  that  the  pension 
roll    shall  be  cowpoeed  of  iaen   «i*o  have  honorably  eerred, 
•Bd  not  those  who  have  bs«:i  expelled  for  dishonorable  oon- 
duot.     to  hold  otherwise  i»  to  degrade  and  not  tsnncble  the 
•erfloe. 

The  Jlui^^ent  appealed  from  is  reversed  and  the 
oauee  in  remanded  to  the  ii^uperlor  Court  with  directions  to 
ovemtle  the  <iemurrer  to  th«  aisended  answer  and  to  oarry 
that   detsurrer  baok  to  the  assended  petition  and  to  sustain  it 
to  such  attended  petition  and  to  dlanlse  the  cause  at  the 
oost  of  relator, 

lllVB!tllS&  AlTD  K:^AI?BH)  "^ITH 
BIHECTICma. 

Ur,  Presiding  Justice  l<o3urely  dissenting: 

The  statute  oakee  an  officer  eligible  for  a  pension 
by  twenty  years*   service.     By  this  opinion  ho  is  taade  eligible 
by  twenty  years'   service  plus  such  further  time  ae  he  laay 
serve  without  violating  the  rules  of  the  feroe.     It  stay  b« 
desirable  to  suike  this  change  by  legislation;   I  do  not  be* 
lieve  it  should  be  jKade  by  judicial  oonstruotion. 
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HARKY  K.  TALCOTT,  JAkEii  ;>. 
BABiiTOW  peraonally  and  as 
Trustee  for  Fayette  C.  Barato'f®'. 
7anny  B.  lerkins  and  Dorothy 
B,  lettibone. 

Appellees* 


T»4 


THF  Al?FJaCAll  BOABB  OF  COSmiasiOIT^m 
FOR  WmiGU  MI33I0HS  Mid  TEl  COKGHf- 
OATIOHAL  IIOKK  l^liiSIOKAlj^T  iiOCIETY. 
Appeliants. 


API^TfAI.  FROM  CIRCUIT 
COURT  OF  COOK  GOUUTTf, 


i}5I.A.  339 


MB.  JU^flCS  HOLBOU  JD3£LXVSSBX»  TKl  Ol-IKIOK  OF  THB  COUKT. 


Tile  ^ill  ia  this  ease  mk»   filed  by  Harry  H. 
Taleott  to  ascertain,  settle  and  deorse  the  riifhta   of  ths 
several  parties  in  and  to  a  fund  of  ;^5400  represented  by 
a  note  of  Charles  C.  and  Kary  Christensan  secured  by  a  trust 
deed  conveying  certain  real  estate  in  Chicago,  ?he  appellants 
demurred  to  a  portion  and  answered  the  remainder  of  the  bill* 
Upon  a  hearing  b afore  the  Chancellor  the  demurrer  was  over- 
ruled and  a  final  decree  entered  in  nhieii  it  ivas  found  that 
app(>llant8  had  no  Interest  in  said  fund,  and  the  coaplninant 
Harry  H.  ?aloott  was  directed  to  transfer  the  fund  to  James 
S«  Barstow  as  trustee  for  Fayette  C.  Barstow,  Fannj^e  £.  ler* 
Icins  and  Dorothy  B«  lettlbone.  Of  this  decree  appellants  aak 
our  revie'v. 

App«OLlants  insist  that  an  irrevocable  trust  in 

their  favor  was  created  by  ths  following  document,  vis: 

•To  Mr.  Ij,  ii.  Talcott, 
,^  The  notes  I  give  to  you- in  trust  are  as  fol- 

*  lows:   H.  H.  Talcott,  $eSo,  dated  Au«;ust  1&,  1B92  -  due 
1&95  h,   H.  Talcott,  ;^e50.C0,  dated  August  15,  ^892  -  due 
1896  Ada  K.  Brantinghaia,  #1000,  dated  January  4,  1895  - 
due  laee  John  i^.  Thacher,  ^350Q.,  dated  April  6.  1896  - 
due  1698. 

I  wish  to  have  the  use  of  this  property  during 
my  life,  having  it  kept  at  interest.   Xn  the  event  of  my 
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death  when  money  beooxaea  due  and  i«  paid  to  you*    I  wish 
to  have  it  diepoattd  of  in  the  following  fiaarmer: 
I  give  to    *7he  Anerioan  i;>oard  of  Comiaiasionere 

for  Foreign  iUeeione'    (A.B.U.F.i^.  i #3, 000,00, 

To   *fh«  Aaerioon  iioae  l»iesionRry*  *    (Gen*O.C« 

heersrd,   now  Ireaident) S,OC0,O0« 

Vo  iioeiet^'  for  jrrevention  of  Cruelty  of 

Aniioale   (preferably  at  I'/oeton) ,        200.00. 


|6,aoo.oo. 

If  there  eixould  be  any  aooumulationa  of  inter- 
est while  in  your  handa  so  that  you  ahould  have  lauore  than 
the  above  amount,  please  give  all  auoh  balance  to  ^  ias 
Kary  hoCowan*8  iichool  for  leaf  Children  at  'liglewood, 
Chioa^fo.  Illinois.  £  lease  make  the  bequests  in  the  name 
of  'A  yrlend'  - 

Signed  by  /ae  this  Bth  day  of  August  •  lt9&, 
iiATlLDA  i>.  BARSTOt,* 

?or  the  notes  mentioned  Harvey  B.  Taloott  on  the 
16th  of  August.  1895,  sent  Matilda  a.  BMrstow  a  receipt  with 
sundry  observations  which  need  not  be  repeated  hiare,  as  we  do 
aot  regard  th«ffi  as  affecting  the  orucial  question  for  deois* 
ion  as  to  idnOther  the  doouncnt  above  set  out  oreated  an  ir- 
revocable  trust  in  favor  of  appellants,  which  is  their  con- 
tention for  reversal. 

llg^tecm  years  after  the  making  of  the  forego ing 
document  the  iaaker.  who  was  a  maiden  lady,  died  testate,  dis- 
posing of  her  property  by  will,  which  was  duly  proven  and  ad- 
mitted to  probate  in  the  Probate  Court  of  the  Di strict  of 
Chittenden  in  the  3tate  of  Vermont,  within  the  Jurisdiotion 
of  idiich  oourt  she  lived  and  died. 

Harvey  H.  Taleott,  to  whoa  the  document  above 
recited  was  addressed,  predeoeav^ed  Hiss  liarstow.  and  the 
eoj»plainant  in  the  trial  court,  Harry  H.  taloott.  succeeded 
Harvey  as  agent  for  ^iso  Bar stow  in  Chicago.  The  notee  in 
the  document  set  forth,  aggregating  the  suoa  of  462uO.  were 
years  before  the  death  of  £>i8s  Barstow  paid  and  their  pro- 
eoeda  otherwise  invested.  At  one  time  real  estate  in  Ken- 
wood was  aoquired  by ^a  portion  of  it,  and  the  Chittendon 
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net«(  vhXoh  appcllfluits  claim.  Is  said  to  1}«  tk«  r««lduun  of 

that  original  fimd.   It  may  not  be  a!:£ls8  to  mention  the 

fact,  as  having  aRt«rial  bearing  upon  the  righte  of  the 

parti e8«  that  neither  the  appellants  nor  any  of  the  other 

bMcief iciariet  in  that  doouosent  mentioned  had  any  knowledge 

of  ite  exietenoc  until  made  aequHinted  with  the  fact  by 

the  filing  of  the  bill  in  the  case  at  bar. 

S'ifteen  years  after  the  js^aking  of  the  dooument 

in  question  wa^   after  the  death  of  Harvey  K.  Taloott,  to 

eitom  it  wae  direeted,  UiQ9  Baratow  nrrote  Harry  H.  faioott 

ooncerning  the  #5400  parcel  of  said  original,  fund  then  in« 

Tested  in  the  Kenwood  real  estate*  as  folXovs: 

"The  understanding  virae  th^nt  in  the  end  thia 
amount  should  go  to  the  cause  of  missions  •  uow  unless 
I  have  reason  to  oalX  for  its  use  during  ay  life*  if  it 
should  be  in  your  hands  at  the  titae  of  isy  death  I   have 

expressed  ^y  wiah  for  its  bestowal  at  that  tlce." 

In  that  letter  l^ias  Barstow  enoloeed  a  mesae* 
ra>ndum  requesting  that  the  ^5400  be  given  one-half  to  l^'r. 
sod  Ifrs.  Lewis  K,  Canfield  and  the  other  half  to  Amerioao 
Board  of  Foreign  lissions.  Mght  hundred  dollars  of  the 
orlginaX  #6200  was  paid  to  Ui»»   Barstow,  leaving  the  $5400 
in  dispute  now  in  the  hands  of  the  cotapltain.'^nt  Talcott, 

?here  was  other  eorrespondenoe  affecting  the 
fund  whioh  we  do  not  regard  as  being  material  to  our  decis- 
ion, but  we  oite  the  foregcing  instance  aa  an  evidence  of 
fact  that  Xiiss  Barstow  did  not  regard  the  document  in  dis- 
pute as  creating  an  irrevocable  trust. 

Coraplainant  Harvey  alleged  in  his  bill  ^that 
question  has  arisen  as  to  whether  said  fund  referred  to  in 
the  bill  of  ooQiplalnt  became  isopressed  with  a  trust  in 
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f«Tor  of  tii«  parties  referred  to  in  tne  bill  of  couplalnt 
other  tiuua   those  ol&icilns  under  the  eetate  of  kathllda  'H, 
Baretov*"   To  thie  aver^&ent  appell&ot*  interpoaed  a  apeoial 
de8iurr<»r  contending  that  the  trust  beowae  establiahed  by  the 
trust  agreement  of  August  6»  1695  •  and  that  the  volant <iry 
glft  to  appellants  was  thereby  fully  oompleted;  that  the 
trust  n|i;reemeDt  could  in  no  way  be  li£tited»  changed  or  im* 
paired  by  any  aotion»  letters,  deolaratioa  or  stat^tuent  of 
the  donor  subsequent  to  August,  1&95*  wh«a  the  trust  vras 
ereated  and  oompleted,  and  in  possession  of  Harvey  H. 
Taloott;  that  the  oorrsspondenee  attf»ohed  to  the  bill,  and 
all  allegntlons  in  the  bill,  wherein  it  is  olalmed  that  the 
benef ioiaries  of  the  fund  are  in  any  way  ohanged  or  limited. 
are  wholly  inoompetent,  liiu»ateriaX  and  irrelsvant,  and  in  no 
auunner  can  limit,  change  or  impair  the  rigiits  of  appellants 
to  said  fund  under  said  glft« 

Ve  think  the  issue  on  this  deaurrer  presents 
the  deoiding  point  in  the  case,  and  if  the  deruurrer  was 
veil  taken  the  deoree  should  have  been  in  appellants*  favor« 

It  seems  quite  evident  froj»  the  doouaent  in 
question  that  1^9%   Barstow  did  not  expresaly  or  by  Implioation 
divest  herself  entirely  of  dominion  over  the  so-called  trust 
property.  In  the  first  place,  it  is  provided  in  the  docu- 
ment that  *'in  the  event  of  my  death,  when  money  beooffles  due 
and  is  paid  to  you,"  |3, 000,00  be  paid  to  eaoh  app  ell  suit 
and  to  another  $200,  to  be  given  "in  t)ie  naae  of  a  friend." 
Analysing  these  words  for  oonstruotion,  it  is  evident  that 
the  condition  on  which  the  money  should  be  x>ald  never  oo- 
eurred.   It  was  to  be  paid  in  the  event  of  iilss  Barstow*  s 
death  "when  noney  becomes  due  an^l  is  paid  to  you.**  The 
money,  in  faot,  beoaiae  due  and  was  paid  long  before  the 
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d«ath  of  Mlas  Barstow,   and  lost  lt»  Identity  in  other  prop* 
«rty.      It  is  evldemt  th&t  Ui»a  B&ratew  retained  doxainion 
OTer  the  notes,    and  so   intended,    during  h9T  liftstimtt.     By 
the  express  words  of  th&  dooument  she  reserved  the  use  to 
JiereeXf  during  her  life. 

thtm  the  use  of   the  word  "bequests**   in   relatii 
to  the  disposition  of  the  fund  or«»t«d  by  the  dooument  is 
evidence  of  an  intention  that  the  dooument   should  act  as  a 
testamentary  disposition  of  the  fund,     light  hun^^red  del* 
lars  of   the  prinolpal  was  paid  to  Hiss  Barstow  and  appell- 
ants do  not  ohallenge  the  rii;ht  of  ^iss  Barstow  to  receive 
that  money.      If  it  was  rightfully  paid  and  received ,   it 
was  because  the  dottiinion  over  it  still   rsiuainod  with  the 
donor. 

Appellants  contend  that  the  trust  created  by 
Visa  Barstow  was  irrevocable;    t^at  Barvey  H,   falcott    ms, 
in  the  custody  and  ffianag«u&ent  of   the  fund,    the  trustee  of 
appellants;    that  neither  taloott  nor  Miss  Baurstow  could  by 
any  act  defeat  such  trust,   and  that  Miss  Barstow  could  not 
interfere  with  the  trust  by  any  testaiaentary  dispositioa 
affecting  it.      ^e  thinit,  however,   that  appellants  proceed 
upon  wron^  prexaises.     Und^r  the  dooument  called  a  declara- 
tion of   trust  by  appellants,  Harvey  H,  Taloott  was  t)ie 
agent  of  I«^iss  £arstow.     At  no  tiste  had  appellants  any 
equitable  rlg^t  or  olaln  to  any  of  the  funds  in  the  doou- 
ment mentioned  or  the  funds  arising;  therefrois  at  any  sub* 
sequent   tixae.     The  parties  oienticned  in  the  dooument  «ere 
never  to  know  of  i%iss  Barstow;  her  nana  was  never  to  be 
made  known  to  theet.      If  even  by  the  oonaient  of  the  parties 
in  ixiterest  any  of  sucii  fund     or  the  property  standing  in 
its  place   should  have  been  paid  te  appellants,   they  would 
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ii«T«r  have  known  from   vnioa  the  gift  oamt  nor  t)i«  sourott  of 
th«  benefaction.  They  would  almply  hair*  known  that  it  was 
from  "A  friend,**  without  any  disolosur*  »•  tc  who  that 
friend  was. 

This  doouttent  smacks   i^o  auoh  of  a  toataoaon- 
Xeixy   disposition  Uiat  it  might  b«  held  void  as  not  fulfill- 
ins  th«  legal  requirei&ents  of  a  will* 

It  is,  v/«  think,  patent  thot  the  Chittandon 
note  was  a  part  of  iii^a  l)ar»tuw*8  estate  at  the  time  of  her 
dMith  and  that  it  passed  under  the  residuary  olause  of  her 
will,  and  that  the  Chancellor  was  right  in  decreeing  the 
note  to  Jaroes  i.  Larstow  as  trustee  of  the  parties  nr^ed, 

Trutoe;/  •?.  lease.  240  111.  813,  in  «any  of  its 
phases  is  like  unto  th«  insjtant  oase.   The  j  roperty  in  dis- 
pute was  delivered  to  »  third  person  -*ith  certain  directions 
of  which  the  clHlaants  ttad  no  kno^rledge,  such  knowledge  co^iiqg 
to  theia  -  aa  in  the  case  at  bar  -  only  after  the  alleged 
doner  had  deceased.   The  court  quotes  from  ^stat«^  of  Sxaith, 
144  i'a.  3t*  426,  in  rriiioh  it  was  said: 

*sJhnt  is  clearly  intended  aa  a  voluntary  as- 
signment or  a  gift  but  is  iiBperfeot  as  suon  cannot  be 
treated  as  a  declaration  of  trust.   If  thia  were  not  so, 
an  expression  of  present  gift  would  in  all  cases  e^aount 
tc  a  declaration  of  trust,  and  any  iwperfeot  gift  jsight 
be  jaade  effectual  simply  by  converting  it  into  a  truat. 
Thertf  is  no  principle  of  equity  which  i^ill  perfect  an 
laperfect  gift,  and  a  court  of  equity  will  not  impute  a 
truat  vi^Rrc  a  trust  was  not  in  centenplation," 

Tlula  holding  la  applioable  to  the  instant  case. 

Aa  both  the  Taleotta  held  the  notes  in  the  so- 
0*11  ed  trust  document  and  the  property  into  which  they  after- 
varda  were  merged  as  the  agent  of  'iisa  Barstow,  and  aa  at  tha 
daath  of  ?i"laa  Barstow  the  property  rwtaaxnod  undelivered  to 
tke  ao-oalled  beneficiaries,  the  death  of  lilsa  Barstow  re- 
voked the  agency.  Jennimia  v.  Seville.  180  111.  270. 

Appelltuxts'  oontentiona  utterly  fail  because 
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th«y  mxm  b«««d  ui»oii  th«  aaaumption  that  the  trust  vm.»  oompl«tt 
at  lt»  inoeption,  and  that  Ui«  dooumont  of  August  B,   I&95, 
created  na  irravooablor  truat.     Tiwise  cowtentionB  fix*  rafutttd 
T>y  th«  record.      If  th«  words   "when  monmy  beocwes  du«  and  it 
paid"  vrore  of  controlling  luportano*  as  deaignating  a  tiaa 
Kriian  th«  trust  fund  should  h«  paid  to   ths  bennfioiaries, 
than  the  doou&«nt  would  be  void  for  ramotanass.     Crsrar  v. 
;»iXliiUb».   145   III,   625,  rhff  orlfflaal  fund  nevsr  oams  to 

ths  posssssiou  of  harjry  K,   Taloott,      It  was  returned  to  jaias 
Barstow,   who  Miada  an  indapsndsnt  agr««ntiant  with  hi«,  under 
which  ths  Chittsndon  not*  was  obtained. 

ThG  notas  sst  forth  in  th«  docun«nt  of  Aunust 
6»   1B9&,   are  not  in  exiutvnca.       Ih«  parties  to  that  doou* 
stent  are  dead,     as  appellants  never  aoQulred  in  any  way,  by 
that  doGuxaent  or  any  otner  found  in   Uke  reocrd*   tuny  ri|f;ht  or 
title  to    Uia  Chittendon  note,   the  decree  of  the  Cirouit  Court 
Is  without  error  and  is   th^^refore  affirmed. 
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Tills  ia  an  aj^ptal   froB  a  juAr^sant  of  $581  an* 
tarad  upon  th«  findia^  of  tha  court  b«fora  «ixoi&  tha  trial 
a»s  had*     :rha  action  ia  on  a  froiBlaaory  nota  for  $750, 
datad  cotolier       4»   1915,  payabla  four  montha  aftar  data 
to  tha  erdar  of  Q,  ?•  CaMll*   wltli  Interaat  at  6;S$  j^ar  annua, 
■ada  by  l^aarbera  lluablng  Jk  uup£*ly  Co.  «>;d  anderoad  t>y  A.  «, 
Obipttaa  and  J.  J«  Cahlll.     Tha  actios  i»  by  tha  payaa  fig&inst 
dafandant  aa  ono  of  tha  andoroara. 

tha  d*t*n»9  in,   that  dafenOiant  waa  an  aoooa»&a* 
datlon  andoroar*    that   tha  note  waa  di«Jxonorad  for  noa»payiaent» 
and  that  no  notlea  of  auoh  dlahonor  waa  glYan  until  about 
%W9  aantha  af|^ar  tha  nota  baoane  due. 

U»nf  immatarlal  aattara  ar«  aat  up  la  tha  aff 1- 
daiTlt  of  dafenaa*     Tha  partlnaat  onaa  arc  those  misntioned. 
Ihila  dafendant  d<&aiad  tha  daaand  waa  si«^a  for  payaant, 
plaintiff  haa  poaitlvaly  t«atlfl«d  that   such  danand  waa  mada 
oa  tha  day  tha  aot«  baeama  dua;    that  plaintiff  net  dafandant 
deantown  on  tha  day  tha  nota  waa  dua,   ahowad  hia  tha  nota 
aad  nada  a  daraand  for  payaant  and  aaid  to  hia  that  ha  wantad 
hia  oonay. 

7roia  tha  aTldanoa  tha  trial  Judga  ttlfiht  fairly 
find  that  tha  damand  waa  »ada«     Dafandant,   undar  tha  Kagotl- 
•tola  laatrunaat  Act,  waa  an  andoraar  of  tha  note,   and  a  daiaadd 
for  paymant  waa  naeaaaary.     Thia  boins  an  inland  bill,  aa 
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$smhfm\mi  a^nlaXi^  .tMli    )Mft  %mmm4  •#•«  tiU  v>*  •'^  •• 

•l>K  ftiij^  iii^  tev«ii«  ,«ii*  ••»  ctoo  ftiU  x«6  •lit  tan  mKoitm%t 
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S>rot«tt  irft9  acre«sa«ry,   aa  protest  by  aoo.   135  of  th«  liogotAablo 
Xn«truB«nts  Aet,  Chtip^  96  i^,  S,,  i»  r«<|ulrttd  onXy  of  tor^ign 
bills,     Th«»«  qu«otlons  imps  deoldsd  in  Anshgp  ▼.   Iglowit*. 
Ge»,  Ko.  S^i^i^x^o,  opinion  not  yot  ropertoA. 

7lio  pftrtinta  to  tbiis  oa««  are  broUi«rs,     Counsel 
tme  plaintiff  in  his  brief  has  sewn  fit  in  Jiis  arjgunent  t« 
v«fer  to  a  seripturaX  instanee*  and  say  a:     "It  /sight,  at 
first  bXttoh*   seen  somesfliat  stransa  that  appellant  should  e»*» 
deavor  to  withiiold  this  money  froat  appellee,   they  being 
toothers,  but,   etranga  as  it  may  sesM,   evar  since  Cain  slew 
Ab^  and  Joseph  was  sold  into  Egypt  by  hit  brothers  for 
twenty-nine  pi  sees  of  silver »  brothers  aoaetiaes  forgat 
tlMi  ties  of  blood  ivhioh  bind  thea.**       We  adnmtlah  oounsel 
Hutt  in  deferring  to  bii»lioal  ineidents  aoauraoy  of  state* 
««iii  is  essential.      It  oounsel  will  T9fmx  to   the  37th 
compter  of  Oanesis,  Terse  E8,   they  will  find  that  Josepli's 
brothers  sold  him  to  the  Imrptians  for  twenty  pi  sees  of 
silver • 

'!hm  Judgment  of  the  iriuaioipal  Caurt  is  affirmed. 
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PTSAx.  mou  mmicu^AL  court 
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Thia  Id  an  «p|i«ttl  from  a  judgment  of  i^43.05  en- 
tered upon  the  finding  of  the  trial  Judgft.  The  contest 
resttf  in  a  oontraot  between  the  parties,  In  ??hlch  defendant 
agreed  to  pay   plaintiff  60   per  cent  of  the  groea  liiconse  on 
all  rental  buainees  that  !fHi|?;ht  be  turned  over  and  accepted 
by  defendant  whlcii  ^m.»   secured  by  plaintiff  or  his  amenta. 
The  parties  h«d  a  dispute  and  the  contract  ended  iiepteisber 
26,  1914.   Subsequently  defendant  collected  $86,10  on  rental 
bualneaa  turned  over  to  It  by  plaintiff,  one-half  of  whiobi 
plaintiff  olaltna  and  which  defendant  refuses  to  pay. 

The  whole  contention  rests  upon  the  Interpre- 
tation of  the  contract*  defendant  claiaaing  that  plaintiff 
im.8  entitled  to  only  one-half  of  what  it  actually  collected 
en  rental  buaincss  turned  over  to  lt»  vTiile  plaintiff  claims 
that  he  is  entitled  to  one-half  thereof. 

Vs  do  not  construe  the  contract  ae  requiring 
plaintiff  to  collect  rentals,  but  to  turn  over  to  defendant 
rental  business.   As  plaintiff  turned  over  the  business  for 
ndiloh  defendant  collected,  he  was  entitled  to  tlie  m(?a8ure  of 
compensation  provided  in  the  contract.  This  is  the  amount 
of  the  Jud^cnt. 

The  question  of  whether  the  relationship  of 
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amster  nnd  8«rvnfit  naa  created  by  tli«  contjraot  i»  of  no  im. 
portanca  ai»  alTooting  th«  ri«ut9  of  th«  parties  ts   tlile 

suit. 

Th«  judgaaent  ©f  the  li\mlclpal  Court   It*  af- 

tirmed. 
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KR,  JfOSTtCE  H(E.DOM  DELIYEHEP  THE  OPIKK^  OF  THE  COtTSJ. 

This  Is  an  notion  for  pomonftl  lnjuxies  In  whloli, 
m.  A  trial  beforo  eoicrt  aad  ;]iary,  plaintiff  raooir«red  » 
Tordlet  and  jud^mont  for  $600,  and  plaintiff  being 
dlsttatlaflod  with  tha  araooat  of  th«  rerdlot,  aaaka  a  aew 
trial  by  thl«  appaal,  T^hleh  th«  trial  ooiurt  refuaad  to  eif, 

Tha  nagllgenoe  ohargod  was  proran  without  aoatra* 
dlotloa,  and  tho  jurora  liad  beforo  tham  tha  faat  that  owlog 
to  tha  negllganoo  of  dafaadaBt,  plaliitlff,  whlla  In  aa  auto- 
moblla  oroMlng  the  traoka  of  dafaadant  while  tna  gatos 
gnaxdloi^  tha  orosslng  -vnera  up,  tha  gataa  ware  suddenly 
lowarad  without  tha  skutcmobila  being  abla  to  olaar  tha 
tracks  and  ona  mem  of  tha  gata  atruak  plaintiff  on  tha 
forahaad,  Injuring  har.  It  la  oontandad  by  plaintiff  that 
aa  a  raault  of  tha  Injury  to  har  head,  aha  Had  troubla  at 
har  aeoouoharaant  of  a  ohlld,  baina  at  tha  tlma  of  t)M» 
aooldant  aoTan  months  prognant.  This  ohlld  llrod  ana  was 
in  erood  haalth  at  tha  time  of  tha  trial*  Snbsa^uantly 
j^alntlff  BiU'farad  two  mlsoarrlngas,  one  vfhen  aha  was 
three  loontha  pregnant  and  tha  other  when  aha  was  alx  months 
pregnant,  and  these  mlsoarriaees  she  attributes  to  the 
aooldant  suffered  through  tha  negllsenoa  of  defendant. 

]>afandant  oontends  that  there  la  no  oansal 
Qonnaotlon  botween  the  injury  suffered  and  plaintiff's 
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iBat«rnfd  troableii.     ?.ri&Bno9  pro  nnd  oon  of  a  0iodio»l 
«luKr»ot»r  was  h«»xd  by  the  jury.     7h«  situwition  as  to 
irtiat  In  jar  tea  vara  iraoaaltla  t«  %iiM  aooldant  were  faota 
to  Tb9  aolVttS  by  the  jury*     Tha  avlaajaoa  la  ti^  sharp 
oonfliet.     If  tKa  jury  bellayad  'shat  tha  phyaloal  troublaa 
•uf3E!arad  by  plaintiff  as  datallati  by  h$T  and  har  nedloal 
wltuaaaes  upaH  the  wltntaa  stand  had  any  oa^uEial  oonaeation 
with  tha  aooidaaiit  to  har,  than  the  yardlat  is  aaoewhat 
InadaqaatO}  but  If  tlui  jury  an  tha  oantrary  ball«T(»d,   as 
thay  evidently  did,  that  tha  niatarnal  dlfficstatlta  wiilah 
affliotad  plaintiff  were  not  traoeabla  to  or  proxtniataly 
oau£ied  by  tha  aooldant,  than  tha  oMipiaasatlan  anutrdad  la 
anffloleat* 

Tha  jury's  adrantag^s  In  solrlng  tha  aueationa  of 
fast  and  paoaijo^  apon  tha  eredlblllty  of  the  » eToral 
witaettsaa  vara  much  bat tar  than  onra,  beoanae  they  saw 
the  irltnaawHi  sad  ebfterred  thalr  oondnot  •>  adrantagaa 
denied  na  -  and  imr«  therefore  mmoh  better  able  th»n  wa 
to  datarmlna  to  ahera  to  ^lr9  oredlt.     In  this  sltoatlon, 
aa  are  not  permitted  to  disturb  the  finding  of  the  jnry 
anlaaa  ire  oan  aay  that  the  rerdlot  la  manifestly  oontrary 
to  tha  greater  weight  of  tha  eTldanoe  (and  thla  wa  ara 
tmabla  to  do)  or  onleaa  there  ara  aoch  errors  In  tha  riillnipi 
of  the  ooart  upon  tha  adalaslon  or  exoluaion  of  avldanoe 
or  upon  iQst^aotlofia  whloh  Injnrlottsly  affaotad  tha  oanaa 
of  plaintiff, 

Wa  do  not  find  any  errors  In  tha  oonrt's  rnllsipi 
an  tha  avldanoe  whloh  tended  to  Injuriously  affeot  plain- 
tiff *»  olaim  for  daBsagas*     Th»  most  aarioosly  ohallenged 
aatlen  of  the  oourt  is  the  rnllnss  on  tha  taetimoz^  of 
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W««    fMl»   MMMtf   «««M  nun   t«tt«il  llMB  W9r  IIM««&#f« 

XVfi  •^i  1«  :vtl^ftf%  •«#  4N«t«tA  ot  ft«»«|«MY  t««  •«•  Mr 

•««  •«r  %U»  hs»)  •iii«jLtir«  m(#  f«  t^^mr  t-  vtt  <3t 

•fOiirT  0dt  Bk  iHMirv*  ife#«  •%«  •volt  «i«I«r  yo  (^A  a^  •ItfAisv 

••XAA  >«tt  l«;t»iriE%ji  -^XiMiclncvtAt  duktfff  aooistttrrf ttoi  Mem  ^ 


8. 

Dr.  la  ?ort«.  This  wltnMif»  im«  plaintiff' a  ttnilj 
pbyalolan,  who  attend«d  h*r   InauidiatAly  aftar  the  outoident 
aoA  Binee,  In  har  ttararal  raatamal  troublaa.  Dbjaotions 
vara  whAm   and  aaatalned  by  the  court  to  a^»8tlona  tsihioh 
oallad  for  the  opinion  of  the  wltnaaa  aa  to  tha  oonneotlon 
bataaan  the  aaeidant  and  tha  dlfflooltlea  froa  whloh  plain- 
tiff (suffered.  Counsel  for  plaintiff  thtm  abandoned  this 
llna  of  axaalnatlon  and  reaorted  to  a  hypothatloal  question 
ifhioh  the  wltneas  ananared  and  ^ieh  It  la  tmiieoaaaary  to 
hara  aet  out.  0&  oroas  exaralnatlon  Dr.  la  rorte  aald  that 
hla  aaawar  to  the  hjrpothetloal  t^naatlon  aaa  b&aad  on  hla 
knowlad^a  of  plaintiff 'a  oaae  and  apon  the  matters  aet  fortli 
la  tha  bgrpothetloal  queation.  Defendant  tharattji^ion  moved  to 
atrlka  fr^a  tha  record  hla  anewer  to  the  hypothetical 
4Q*atlon,  and  thla  motion  waa  granted  and  an  Ina traction 
oonoernln^:  the  ruling  vaa  thereafter  glTon  to  the  Jury* 
IKr*  La  Porta* a  aaawer  to  the  hypothetical  ^aaetlon  being 
aonfoaaedly  baaad  cm  hla  own  personal  opinion,  aa  well  aa 
from  the  faata  aasnmed  and  reolted  in  the  gaeatlon,  rendered 
hla  aaamr  olearly  Inoorapetent  and  aubjeot  to  tha  objaetion 
r^de,  and  the  oomrt  did  not  9jne   in  ruling  agalnet  s^lalntiff 
thereon. 

Oanplalnt  la  made  reg^irdin^  the  rulings  of  tha 
ootort  on  other  ctatters  during  the  trial*  and  also  that 
thara  are  errors  in  the  oourt*»  rnlinpi  u^on   Inatrootiona. 
We  have  o&rafnlly  examined  all  these  ^ueations  and  are 
oaable  to  oonolnda  that  aiqp  aotlon  of  the  oourt  or  its 
rulings  in  the  matters  oritlolaed  injurioualy  affected  the 
qtaeation  of  the  anouat  of  daaaipaa  whitiili  the  jury  ahould 
haTs  aiiardad.  It  «aa  withia  the  proTinoa  of  the  4vry  to 
Aetemine  whether  the  aerloua  ailments  thereafter  suffered 


aat*»aa»«  9iU  #1  ui  a««afi«  «»  !•  Miisltt  eit  vol  *tIXM 

-a>L/u:i^  xtoiifw  floTt  «9i^X0»n!kifr  MU  ten  umkitm  9df  «tf«*Mi 

»iii#  ftttftamii  »iM  niiTiiiAXsr  i»i  x»ottrt&    **•««»•»  it  it 

#jMft  AlM^wz  «d  .red  AoH^jOmnn  ft«rx«  «0     <^^«o  #••  oiwit 

iCtiMl  tM  •OTttMi  vitt  jWfji  Am  Mwo  tt'ni^Ai^Xfi  l«  •»ft»JhraMi 
oi  b9W»  mbqfim^i  tjubat/k9€    *mbU—ap  iMitM^HlP^  itft  «i 

Xaol#MU«4^  til*  t^  Viwttffii  AM  A«o»«iE  «ci«  MH  wUt^t 

ii?  XXtir  M  (MJUiI^  XihM1>^  JUTA  Hill  CH>  »««e{i  isU«Mn«»» 

ffoi;^o•t<(a  pif^  «#  ^«lt<to«  Aim  tamtpttoc^ml  ^'xmXo  9«Riii>  cJUf 
llX^nUX'i  t«ai«^  S«l:Xirt  «A  ««•  ttis  At  A  «19«»  «»   A«a  ««AM 

#«•  AM  ttMltwMiy  •mAt  tU  Umbmu  tXXulimi*  •?«<  •! 

•II  •xt  t«0M>«  ft(l  !•  JMttM  IM  #«it  •AsXm»»  9t  •£4Juai 

^i  A«tMll«  ^teaclviUX  A««loltlt»  cYtftaM  Ail#  at  ^^lOXmr 

AJtotite  "ivrt  Mt  rf»tftv  ■■>■— fr  lo  fM^ma  %^  !•  a»X#i««p 

•t  VD>t  atf^  !•  •ootTt'n  •^  «U#tw  uir  n     «A»AVMr«  •vai 

ArtrtUiM  x»«l»««B4t  atftoaXJU  •»«t<x*«  •^i  %%£$9itm  •isl»ct#«A 


4* 

1^  plAlAtlfl'  wBre  proxlnftttly  attrlt>ut%blo  to  th»  aooldacBt 
©r  n©t.     'fTe  cannot  vay  that  th«  fir.9lnj^  of  th«  iwry  i»  not 
supported  by  the  «ivi€<ino«,  aafl  we  ar«  r»th«r  12l  socoi^  '"s^ith 
th6  Jiu7*«i  £u>6C&em«nt  of  da't^e*^  for  wn  aro  un&bl®,  aftor 
oar® folly  oonBiaorlug  th9  record,  to  find  any  ymxr^nt  in 
imorlbii^i?  the  &lln©at«  of  plaintiff  ^>.&  eeueally  cann©ct«A 
vlth  h«r  baifi^  ^trtielc  upon  tlio  }%«a.d  by  a  croiMilnf  gate  of 

A  •««•  very  almllar  oa  f»ot  and  prlaoiplo  hao 

lately  beon  fleciaoi  by  thia  oourt  in  Ho^le  v.  IL^  3iylle . 
0«a.  ^0.  iSS7a»l,  not  y«(t  reportoA.     What  «e  oaid  theire  is 
equally  applioablo  to  tbis  oase,  and  as  in  tbat  oa&e  wt 
•aid,  we  here  again  repeat  that  "A  Judgment  will  not  be 
diettorbed  opoa  reriew  for  mere  inade^uaoy  of  damages 
•warded  nnleee  it  it  appareat  th«t  the  verdiot  was  the 
result  of  passion  or  i^rejudioe  in  the  Jury  or  of  errors 
of  law  by  the  oourt.     These  elements  w«  de  not  find  present 
in  the  instant  case*     Harper  ▼»  Blaofc  Piamond  CorI  Co*.. 
14S   ni,  App.  694}  Hartwell  ▼»  B3aok.  43  ni.  301." 
IZlM.^'  Cteieafo  Hspwa,y8  Co».  Sen.  lo.  M849,  opiaiOB 
eoinoidently  filed  virith  thle« 

There  is  no  rerersible  error  in  this  rooord,  and 
the  Jttft^ent  of  the  Clrouit  Court  is  afftrraod. 

AlTXEtlK]). 


•9if  IP  r<^totfi<ti?r  5o«  t^f^t  era  YAlbvla  t«<»''  <»*•«  / 

tfft  Mv  #aJtJT«T  •<!#  s#it  tst9it»nt»  nt  it  MMfaa  ^ 

X>o«   ,Jic  >0T  -►•ft   -rt  "roTr*^  0i'cJi:«'»T»Tt  «ii  at  arxt-f^ 


s«8  -  assMj 

\ 

'{    App«iie»,       I      AiiHAL  mm  suj?rnioR  court 


QV  COOK  OOUHIPTr, 
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Yh-im   !•  an  appeftl  from  a  d«cre«  of  for«elosu7«« 
Tlic  only  dofonso  Interpolated  la  thMt   it  wao  agroed  that 
tbo  loan  should  b«  renewred.  This  a&r«e&e»t  restod  in  parol 
and  wi.»  not  In  writinis.   It  ia  claijcaod  tJoat  whan  defendant 
bought  the  property  in  queetlcc  the  person  who  had  the 
note  in  hie  poeeeeeion  and  mte  present  as  the  repreeenta- 
tiTe  of  the  owner  at  the  passing  of  the  eonveynnce,  agreed 
that  «h«i  the  note  matured  it  should  he  renewed  and  that  the 
ofmelderatlon  for  the  agreessent  was  the  payment*  in  advanoe 
of  its  being  due*  of  some  int^eet  thereon, 

There  is  no  evidence  in  the  record  i«)iloh  would 
warrant  the  court  in  finding  that  anyone  acting  with  au* 
thorlty  sgreed  to  renew  the  loan  at  maturity*  The  proof 
failing  to  ahow  any  agreement  to  extend  the  loan  by  anyone 
aeting  with  authority  tmm   the  owner*  the  defense  fails. 

fhe  decree  of  the  Superior  Court  is  affiraisd, 

AFFIKhKU, 


\ 


!]1       A.I50S 


•jtf  iACtI  bfM  b*9^.rt  9^  bXaroitii  »t  Jb^iutJXi  «#«n  a^  iwrM'  ^adt 


4Ca  -  UBSil^* 

'  APPSAI  FHOa 


WILIIAM  K.   DOZi'Sm^ 


COOK  C0fa3?f# 
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fhla  1«  aa  ftpp««l  from  a  jadgmexit  of  fI600  ent«ar«A 
Ml  In  a  defttoXi  oaum*     The  pltadln^ft  ara  Toluminous  and 
eoz^Xioat«A  and.  1»  the  oonoliaitloajS  to  isliioh  m  liaye  soma, 
tanxieoesaary  to  ba  here  set  forth*     Wairing  all  other 
tueistlona,  we  plaoe  o»r  deolelon  on  the  nullity  of  the 
eontraot,  the  baale  of  the  aetlon,  a®  a  gambling  oontraot 
and  offenalTe  to  and  vlolatlTo  of  Sec.  150  of  the  erlxai&al 
code  In  loroe  at  the  date  of  the  ao&traoll*     Ihe  ooGtaraet 
la  suit  la  aa  optl<na  ooatraot  and  unilateral  In  Ita  eaaenoet 
9a  the  option  la  InvoJcahle  by  plaintiff  only.     Defendant 
had  no  reolproeal  right.     The  rl^ht  to  defend  on  the  sronnd 
of  Illegality  was  aaved  to  defendant  by  hie  pleading  and 
affidavit  of  defense*  iiiiloh  the  oonrt  Improperly  eliminated 
£r(M»  the  oauae. 

It  appeara  that  plaintiff  boni^ht  etook  In  the 
national  Slaohine  Heoorder  CesBi>«ny  and  leaft  After  eoBh 
pnrohaaea  and  In  no  aenae  as  a  part  of  the  terms  of  pnrehaae, 
watered  Into  the  oontraot  In  oontroTerey  dated  Siaroh  8,  191S. 
^hia  eontr&et  reoltee  th«^t  plaintiff  had  theretofore 
pvrohaaed  of  defendant  two  hundred  ehares  of  such  stack 
and  may  be  dealrous  of  aelllne  and  disposing  of  th«  aame, 
and  If  ho  la  ao  desiroiui  of  selling  the   two  hundred  shares 
of  etoek  "one  jttJ^  from  the  date  hereof  at  nine  dollars 


*Q< 


I 
I 


a|.  f'  J.        0^'  •'T''^ 


L  .'-cv  sx::5  Q:^^bc9l([.  »:i*i*      .■<£.'■  e  >' ■■'•.•.■•     c  ;:..:  ojs 

i.  ,.t.  »i.i:i  'to-  vrXi allots  frr«  ojt  •▼t'aiwlrto  liiui 

t   «TO^ 

«{:-■   -  -    Mv'' '    :ii^iilA-r 

iCCtt&   TSi'tSi   rj,.-iOl    ;■-.■    V' ''■■'■■"■     ^.'ilOOeJi   '~^i-: 
«««A<tMit4  !•  IUVX4V  •jlj'  y.o  yi»q  a  xa  MUIM  00  Al   ' 

••wfta  AnAoiMf  antr  ain  HoXXXaa  %•  avaiiaaA  oa  ai  aif  11  Aoa 
avaXXaft  aais  ta  teavad  a^ab  atf#  «ati  vaa^  aoo*  itaata  ta 


p«r  aharo,''  on   thirty  days  ndtloe  of  such  doairc  before 
tho  ea&  of  the  year,  a.©f«ndivat  idll  purohaae  nt  the  prla« 
nu9:itloxiod«      It  lu  further  j^rovlded  taut   dei'aniaat  ^sh&ll 
have  the  right  at  aa^  tlrA«  on  or  bo  fore  one  year  from  the 
date  iieroof  u^9xi  v^ritteii  a-otioe  Uy  hini  and  liander  of  the 
axtn  of  ol^^oec  hoaarod  dollaors  to  purohas«»  ealA   two 
dtuidred  tti^area,  aad  shoold  said  psrty  of  the  fir  at  part 
(ploliitiff)   thea  lie  aawllllji^^  or  rofu^«  to  oOlX  the  aame, 
tM»  contraat  ahall  th«r«>Ui>vUi  toriAlnate  and  be  foid  idtheat 
iiay  forth 4Er  liability  or  o'ollgatiaa  aipaiottt  eitjlter  party 
heroto*'^ 

2y  no  f&ir  ooAiStra^tiaa  of  mliXa  doi^traot  oan  it 
he  itAld  trhat  defdadauaii  /lad  iva^  jci^ht  euforoe&ble  at  law 
to  purohiM»e  the  stooic*     If  plalAtiff  fulled  6o  e;iLftroide  the 
tfffti9Si  to  sell,   the  oojatr^ot  tenainuted. 

7hls  in  net  the  oaii«  of  the   aale  of  4|  ooasaodlty 
where  the  purdhaijier  takes  frea  the  eeller  a  coutraot  to 
r*paroha<»e  aa  a  aafoc^auaxd  agninet  loaa,   aad,   on  the  p&tt 
of  the  aeller,  aia  a  gaaraatee   tliat  represoatabioaa  aa  to 
'faluea  taade  are  true,  aad  it  does  not  ea&e  within  the 
raling  of  I>awdea  r.   iaylor.  £64  111*  464,   or  OaKOod  t* 
aitlaiter*  iill  111.  £e9» 

This  oo&^aot  la  aa  nsoh  an  optional  contract  •« 
were  the  ooairaote  inyolr***  In  yeheter  r.  Btnrfrea.  7  ni. 
App*  660,  and  Sohaelder  v.   Xnrner.  130  HI.  <^6. 

The  oontraot  auad  apon  la  a  gaahling;  contraot  and 
obnoxlooa  to  3ea.  ISO  of  the  orlnizvftl  oode  cuora.  and  1« 
therefore  onenf oroeabl e  in  the  oourta. 

fhe  Jttd{^iaent  of  the  Cirouit  Ci>«rt  la  roTeraed,  and 


reeled  MJ^ccft  iteiis  t«  tUM  ^XMb  fKJtjf«  ou  *,ft%ei(a  ict« 

.1X7        ^^ Tg^-siif^^i  flX  Ao-rC^Twi  HiOJiT^AOo  m(^  •!•« 

£ai  ^d«%ii3iOO  Ballrfifea  «  iiX  ucxxv  M0« 

•1  &A«  viZS^S^  aJi^to    CaatsXit!  ^iif  '^o  OCX  •(>•£  car  m^otxojitfo 


«•  %h»r%  OAii  19«  ao  r»oorr«ry  on  th»  oontraat,  th»  l>a«lfi  of 
the  aetlon,   the  oatuve  Is  not  remandoA. 


405  -  22S39 


corporation* 

Appall ea. 


▼», 


\ 


mKS3miV  aTOHK  ail^  JACOB 
w.  uTOSXt  oopart»«ra 
doiB£;  l}UBin«»0  aa  afOSJg  /) 

BROTHXRa.  \  /  \ 

Appfllonta./   } 

/ 


AiSrKAJu  ^nm  umicuAX.  Qoam 

OF  CHICAGO, 


<_} 


I.A.  347 


7hla  is  aa  undefended  appeal  frois  a  judgment 
for  ilOS,69  entered  upon  the  finding  of  the  trial  Judge. 

The  aXalm   was  for  the  agreed  prica  of  three 
bundles  of  leather  which  defendants  hought  of  plaintiff 
through  its  Chicago  representative.  The  gooda  ordered  were 
shipped  by  plaintiff  frosi  Salon*  Massachusetts,  its  place  of 
business,  to  defendants  at  Chicago,  ^ere,  under  the  agree- 
ment, the  goods  were  deliverabla.   In  cofiuaon  business  par* 
lance,  the  sale  was  f .  o.  b.  Chicago, 

Ke  are  of  the  opinion  that  the  cYidence  fairly 
establishes  the  sale  and  the  further  fact  that  the  goods  were 
•hipped  to  and  arrived  at  Chicago.   It  appears  that  defend- 
ants did  not  receive  the  goods  into  their  actual  physical 
possessioa»  but  that  the  railroad  company  aade  delivery  to 
another,  a  stranger  to  defendants  and  their  business.   In 
this  situation  defendants  insii»t  as  a  matter  of  low  that  it 
mas  the  duty  of  plaintiff  to  prove  an  aetxml  delivery  to  them, 
and  failing  to  do  so,  there  can  be  no  recovery*  To  this 
contention  we  are  not  able  to  yield  our  assent,  .iuoh  is 
not  the  law*  Delivery  f.  o.  b>  Chicago  meant  that  the  goods 
should  arrive  in  Chicago  and  when  they  did  so  arrive  in  the 


•S688  •  «0» 


too 


:3.  A  o  ^ 


Vi  -•  > 


*r,:-i   <    (t..- 


.  ■"  V 


•  8IBQIT01H 


TJ^8  .A.I  ^0 


••'XiU  lo  ooltq  iMOVM  *Ai  yc'l   •ax:  OLint- 
YH$alAl(i  >.o  #xl]Mfotf  otnabmloik  jdOI  Ic  •sXtotitf 

lo  ooaXq  i^i  ,ii^^«tAifioJi««jkM  ,MiXiiti  Aovt  ttl^nl«r<(  ^  ikoq^i* 
-••YSA  «1U  voDttw  ,ot«ilr  «o;||HUii4r  J^;  alnAiinalfliitk  oi  ,««»nl«stf 
-■Xiiq   ••MSiftiitf   «MHM»0  .Il^A«OTXf0J}    tllfW   ^J^OOft   Oil^    •l«o« 

.Cj|«0i<13    .<    .0    .t  M«r   oXM   •'It    iflOC&r 

xXy1«1  oooobitTO  vilt  iJbiJ  nolniqo  9jU  \o  mtm  o'i 

•«•«  •Ao^jjt  o^  4«£li  ta«l  miUxs/l  •AS  tA«  •Xjm  txii  otcuiXXtf'^oo 

-iuwlojc    JjMil'  t««iiq(Z4i  tX     .a»«oi4U  ^  Xilivittui  ^M  ot  boqqiJii 

t<i>i<X^  I«u^o«  >i(tX  oJbooa  •tU  orXoooi  ioa  bib  •lot 

o.?  r:i'^vti4t  oiMa  tn^f*^*  6aotXi«v  uU  imiis  Sud  «a«X«to«««« 

oI      •••wilsvt}  Y>.«xU  bcM  «ln«bnol»t  o/  t^^^ntntt  m   ^fdiwm 

Si  smdi  vaX  )c  tatfrnm  »  •«  ^•i^ai  Onaftnottb  aol#«ull«  oXxft 

.mull  01  xtwil^b  Imttiom  am  wroiq.  oS  "itlSuXmtt  lo  x^ub  •AS  •mr 

•  ids  oT     .ooTooot  on  94  mo  •^•As   ,o«  ol>  •!  ^XXiiil  b«i 

8X  .ioijr.     .#ao«««  K0O  bXoXx  o#  •Xa«  ion  »tii  ow  aoliaoiooo 

uDooit  m;U  SitdS  SnMmm,  oiMiixlO   'd   .o   ,\  \t»^H*(l     *tml  »dS  ioa 

•At  nx  •Ti'sxa  o«  bib  x^AS   ti»dm  bam  oyioXjxO  nl  •riTim  ktsoAm 


usuml  and  cumt<mmry  oout««  of  transit*  th«  po»»«»»ioB  of  tiio 

eosstton  oarrlor  at  Chio«|(o  was  a  oymtoolloal  dollvory  to  de» 

fondants  and  offootlvo  to  vest  tho  titlo  cf  tlie  goods  in 

dofeandants,  iHhttn   tho  i;oods  azrlYod  tho  duty  of  giving  no* 

tlOO  of  arrival  to  dofondants  was  on  tho  oarrior  and  if  tho 

oarrier  delivorod  tho  goods  to  the  wrong  party  it  was  not 

tho  goods  of  plaintiff  that  woro  delivorod,  hut  those  of 

defendants.  Ilaintiff  eould  not  raaintain  any  aotion  against 

the  oarrier  for  suoh  wrongful  delivery  heoauao  the  (^oods 

did  not  1>elong  to  it,  as  the  title  had  been  parted  with  to 

defendants,  in  whoM  it  vested  on  arrival  in  Chicago,   If 

any  right  of  ao^.lon  exists  for  the  wrongful  or  negli^ient 

delivery  of  the  goods  to  3  0i^eon«  other  than  defendants, 

that  right  is  the  right  of  defendants  nnd  none  other*  The 

law  on  this  ouhjeot  is  well  stated  in  Cool^  Browinns  Co.  v. 

Vaooaro.  188  ill,  App,  389,  vdiere  the  oourt  say: 

*^e  agree  with  the  contention  of  oounael  for 
appellee,  that  ea  the  oontraot  provided  that  the  heer 
should  bo  delivered  f,  o.  b.  cars  at  Johnston  City  that 
it  oontemplated  a  delivery  at  this  pl&oe.  There  is  no 
doubt  but  that  the  general  rule  iss  that  in  the  absence 
of  an  agreement  as  to  the  place  of  delivery,  that  the 
delivery  by  the  vendor  to  a  comseon  oarrier  iss  a  delivery 
to  the  vendee  at  the  plaee  at  whioh  the  oots^on  oarrier 
reoelved  the  goods,  ajid  that  the  title  to  tho  property 
vests  in  the  purchaser  liasediately  upon  suoh  delivery 
to  the  carrier.   City  of  Carthage  v.  IjuyrII^  202  111. 
^34.   If,  however,  the  contract  provides  that  the  ship- 
asent  shall  b©  f.  o.  b.  oars  at  the  vendee's  uorje,  or 
place  of  business,  then  the  delivery  to  a  comtaon  carrier 
will  not  be  a  delivwry  to  the  vendee,  but  it  cjuot  be 
delivered  to  the  vendee  at  hie  h(mtt   or  place  of  business 
before  the  title  la  vested  in  tho  vendee,  ol aon  v, 
Wabash  Coa;^  Co..  126  ill,  App.  Hb^," 

Tl&e  difficulty  with  defendants*  contention  is 
its  misinterpretation  of  the  words  "hoae  or  place  of  busi- 
ness. "  We  do  not  think  the  court  used  these  words  in  their 
literal  sense,  but  sinply  as  designating  the  home  town  oy 
city  or  place  of  business  of  the  vendee,  and  that  the  oourt 
in  legal  intandwent  held  that  when  the  goods  arrived  at 
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their  destination  in  the   hoaie  town  or  plaott  of  business  of 
the  Yendee  the  title  then  vested  in  the  vendee.  At  least* 
that  is  our  interpretation  and  our  holding.  The  agree&xent 
f.  o,  b.  Chicago  put  the  burden  of  paying  freight  charges 
upon  plaintiff.   Without  any  such  stipulation  in  the  agree- 
ment defendants  would  have  been  bound  to  pay  such  charges 
from  the  point  of  shipment.   The  contention  of  defendants* 
if  logically  extended*  would  put  the  onus  of  carriage  and 
its  attendant  expense  froa  the  railroad  at  Chicago  to  de* 
fendants*  place  of  business  upon  plaintiff,  which  would  be 
utter If  absurd.  Benjamin  on  Sales*  ^  161. 

The  propositions  of  law  found  in  the  record 
were  presented  to  the  trial  Judge  after  the  entry  of  Judg* 
isent  and  he  was  asked  to  imuss  upon  thew  nujajji  jijt,o   tung  as  of 
the  date  of  the  judgneut.  This  request  was  refui»ed.  They 
eaae  too  late,  and  the  Judge  in  refusing  to  entertain  them 
was  within  the  law. 

There  is  no  revijrreible  terror  in  the  juOgrfient 
•f  the  l^unicipal  Court,  and  it  is  affirmed. 

AFFIBMXD, 
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CLAUBS  A,  ^roHNaosi. 

Api^ell««, 


A>PBAL  ?R«lt  CIRCUIT  COURT 
Oy  COOK  COUHTY, 
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KB.  JUSTICE  HOL»OM  IMJArmmD   THIS  OPHTIOH  OV  TBI   COURT. 

Thi«  is  an  action  of  attaoi;u&ent.  Tho  attaoiiaont 
Issues  only  were  tri^d   beforo  the  oourt  witii  a  Jury,  th«r« 
was  a  Terdict  and  a  Jud^^ent  theroon  in  favor  of  defendant* 
and  plaintiff  appeals. 

Th«  relation  of  the  parties  is  that  of  employor 
and  CEoployee.  The  grounds  of  the  attaohstent  are  ti:Lat  de* 
fendant  Johnson  is  not  a  resident  of  the  State  of  llXlnois« 
that  his  plaoe  of  residence  is  at  Winburne,  X'ennsylvariia,  and 
that  he  is  about  to  resaove  his  property  froa  Illinois*  to  the 
injury  of  plaintiff.  The  attaoi^ment  writ  was  served  on  the 
Oentral  Trust  Company  as  garnishee,  who  answered  that  de- 
fendant had  on  deposit  in  its  bank  $5 ,949 •73,   Defendant 
traversed  the  grounds  of  attaciiment*  denying  all  the 
grounds  for  attao)<i««nt  set  up  in  the  affidavit,  nnd  on  this 
denial  the  cause  proceeded  to  trial « 

The  major  oontention  of  plaintiff  is  that  the 
verdiot  and  Judgment  are  contrary  to  the  greater  freight  of 
the  evidence.   '^f>   are  unable,  after  weighing  the  evidence, 
to  conceive  how  the  verdict  and  Judfi^ent  could  have  been 
la  plaintiff* 8  favor.   The  whole  case  rests  on  ti:ie  question 
of  the  non-residence  of  defendant.   If  ever  tiiere  was  a 
strong  and  inpregnable  case  of  residence,  iu>ade  out  by  ooffl- 
petent  evidence,  this  is  that  case.  Ivery  evidential  fact 
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regarding  the  residence  of  defenaant  ibear«i  out  his  context* 
tien  tiiat  that  residenoe  was  in  Chloago  for  more  than  five 
years  prior  to  the  suing  out  of  the  attuo^ment  writ.  ]r Iain- 
tiff**  contention  that  defendant's  plaee  of  residenoe  was  at 
Vlnburne,  i  ennsyXvanla,  is  overoooie  :>nd  negatived  by  every 
evidential  faot  on  that  point  in  the  record,  even  its 
evidence  falling  far  short,  standing  nlone*  of  fixing 
defendant's  residenoe  at  Winbuxne  or  anywhere  else  but 
Chicago* 

It  is  uncontradicted  that  defendant  left  ^in> 
teame  in  1895  and  has  not  since  lived  there,  althougli  there 
he  secias  to  have  been  brought  up,  there  hie  parents  lived, 
and  there  he  often  visited  until  his  mother  died  in  I9I2. 
Defendant  was  a  traveling  isan,  leading  a  roving  sort  of 
life  occasioned  by  his  occupation,  in  the  service  of  his 
SKployers.  He  testified  tJtxat  his  worlc  took  him  all  over 
the  United  ^itates,  Canada,  and  Cuba,   In  March,  19X1, 
at  the  tioie  plaintiff  employed  defendant,  he  wui  in  JthiXa- 
delphia,  froia  which  place  he  came  to  Chicago,  making  the 
latter  city  his  home.  It  is  true  that  in  the  prosecution 
of  his  employer's  business  he  traveled  extensively  and  was 
sway  from  Uhioago  at  long  intervals;  but  when  he  came  to 
Chicago  he  brought  with  iiim   all  of  his  personal  property, 
including  some  sioney*  wtiioh  money  he  deposited  in  the 
garnishee  bank,  renting  a  safety  deposit  box  in  tliat  bank. 
When  he  came  to  Chicago  in  Xarch,  1911,  he  vent  to  live  at 
1058  North  LaSalle  street,  engaging  a  rooja  there,  in  which 
place  he  lived  when  in  Chloago.   Wcxen   away  from  Chicago  for 
long  periods  he  gave  up  his  room,  but  always  kept  his  trunk 
there*  his  landlady,  Ura*   Anna  Studyvin,  so  testified  in 
corroboration  of  defendant,   ifhen  defendant  made  ski^ort  trips 
he  bought  one  way  tickets  on  the  railroad;  when  he  made  long 
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trlpa,  mioh.  «•  going  to  tho  Paoiflo  coast,  he  bought  round 
trip  tieketft.  During  th«  fiv«  ye^rs  of  hl»  eiaployment  ho 
BMulo  betw««n  tw«lT«  And  flftofto  trlpa  to  the  oon-ot.  Hie 
trunk,  his  olothcs,  his  montiy   and  hia  s«eurlti«s  regained, 
during  theso  firm   years  of  his  employn^nt   with  plsintiff, 
in  Chicago;  nnd  about  thrse  years  bsfore  the  trial  he 
TOted  in  Chioago  at  a  municipal  elect  Ion.  Xruring  Uiose 
five  years  defendant  had  no  other  reaidenoe  than  Chicago. 
While  he  had  asany  stopping  places  of  a  ssore  or  less  casual 
character,  he  acquired  no  other  residence  nor  any  property 
rights  or  interests  in  a»y  other  j.l»ce»  so  far  as  shown 
by  the  eyidence. 

Xiefendant*s  business  was  t>iat  of  an  Inspector 
of  ohiwney  construction.  This  was  his  employment  with 
plaintiff,  and  for  »any  ywara  he  held  positions  with  other 
ooncerns  of  a  like  nature. 

During  the  five  years  of  hia  wsiploymont  with 
plaintiff  he  oairried  a  key  to  his  place  of  residence,  1036 
North  lA^alle  street,  which  key  he  hnd  with  him  and  pro- 
duced at  the  trial,  and  this  testimony  was  corroborated  by 
the  testimony  of  his  landlady. 

•Charles  woodworth,  vioe-president  of  plaintiff, 
told  defendant  when  he  employed  hia  thnt   he  would  have  to 
live  in  Chicago,  and  Bernard  X.  «^eber,  secretary  of  plain- 
tiff, suggested  to  defendant  upon  his  arriyal  in  Chica^ 
the  neigliborhood  he  should  reside  in,  and  to  that  neigh- 
borhood he  went  and  stayed  during  all  the  tine  of  his  ea- 
ployment  with  plaintiff. 

At  the  tiia«;  of  the  suing  out  of  the  attachKient 
writ  defendant  was  in  Chicago,  subject  to  the  service  of 
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|»roa«ss  Within  th«  Jurisdiction  of  Cook  bounty;  plaintiff 
kn««  tb«  plaoe  of  iUs  rftsidenoe  and  where  dtfeniant  couli  %• 
fovmd,  and  prootaa  in  Uil»  eult  was  in  fact  servtd  upon 
him  on  the  day  aft«r  tht  writ  was  Istusd;  therefore  no 
•xigienoy  «xlat«d  ri«c<siasltating  a  aeixure  of  Lis  property 
for  dabt.  A'bout  th«  tiot*  of  Ui»   auintg  out  of  thd  writ  of 
attaehaent  in  thit»  case  iefendant  left  plaintiff* e  (m* 
pXoy  and  accepted  a  positloo  arlth  Uxe   General  u  ncrete 
Construotlon  Cowimny,  tout  tiiere  lo  no  eTidenc®  that  he 
raiBOYad  any  of  hi»   property  from  ChlcagsJ  or  saade  any  at- 
tiitupt  90  to   do,  »nd  no  evldenoe  that  he  waa  about  to  de- 
part from  the  State. 

An  attachment  lo  an  extraordinary  remedy  and 
la  strictly  conatrued  «ig»ln«t  the  party  oeeking  to  en- 
force ita  dr  »tlo  provlaiona.  Ther®  are  no  prcauajptiena 
in  favor  of  plaintlfft  in  attachment  euita,  The   grounds 
of  attachment  must  l»e  strictly  proven.  The  question  of 
reeidenoe  la  on«  of  fact  and  is  largely  a  matter  of  in- 
tent, j^^fttaen'oau^  v.  The  i'eoi,-l,f.«  194  III.  108. 

The  r^erit^  of  this  controversy  are  so 
strongly  lo  favor  of  defendant  that  exactitude  in  the 
rulin£;s  of  the  court  in  i^rocedure  or  oa  Instructions  was 
not  imperative.  There  is  no  error  in  the  rulings  of  the 
oourt  on  the  evidence  or  in  the  giving  or  refusing  of  in- 
structions which  would  warrant  a  reversal  or  the  awarding 
of  a  new  trial,  as  no  other  jud^ent  than  that  found  in 
the  record  would  be  warrantees  froa  tl^e  evidence, 

There  is  nothing  in  this  record  which  t tended 
to  prejudice  the  claiia  of  plaintiff,  end  the  Judgment  of 
the  Circuit  Court  is  therefore  affiriccd, 

AFPIRMBD. 
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KB.   JUSTICS  KOLDta  BBKLIVKR«X>  TEE  OI*liriOlf  03?  THK  COOBT, 

Sl&lHtiff  had  judpaent  on  tii*  v«rdlet  of  m 
Jury  for  $;il49.7$  »ga»inot  defendant  and  deftsudant  ap- 
peals.      It  appears  Umt   th«  fixn  of  ^irsburger  Bros., 
oottposed  of  Jonao  "^urxburgcr.  Barry   ifursburgor  and  too 
turslDturgorf  w«ro  tonants  of  plaintiff*  Arthur  Dixon,  of 
th«  prottiooo  at  iios,   29d*297  fifth  air«tnu«,  CMoago;   that 
the  Wursburgoro  went  into  bankruptoy*   »nd  subsequently  a 
ooirporation  known  as  the  Central  Knitting  kills  was 
fozned  by  the  Wursburgers  and  sueoecded  to  the  firm 
business;    that  under  iun  arrangement  made  by  the  #urx» 
burgers  a  lease  was  agreed  to  be  made  by  Artlair  Dixon  to 
the  Central  Knitting  illla  of  the  pre&iisee  theretofore  oe<» 
oupied  by  the  Wurxburgers,   with  the  under s tan ding  that 
there  should  be  a  guarantor  on  the  lease;   with  thia  under* 
standing  the  lease  in  evidenee  was  prepared,  witia  a  guaraa- 
tee  mt»>&9  And  executed  as  follows: 

•For  valuiy  reoeived,   we  hereby,  jointly  and 
severally  guarantee/the  payment  of  rent,   &nd  the  per- 
femanos  of  the  oovenants  by  the  party  of  the  seoond 
part  in  the  within  lease,   oovenanted  end  agreed,   in 
aanner  and  toT&  as  in   said  lease  provided.     Witness 
our  hands  and  ssAls  this  H2d  day  of  April,  A.D.19Cd. 
imby  dohwarts 
;jehwarts  i-ro^,  {QZAL) 

3y  I^by  ischwarta, 
S,   j^irsburger  (S£AI.) 

Harry  *?ur»burger  ssiJEAL) 

Lee  jTursburger  (SEAL)* 

Under  that  lease  the  Central  Knitting  l^ills 

oooupied  And  paid  rent  until  icaroh,   1913,   when  It  laowed 
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ii»«lf  MAd  i%»  property  to  th«  olty  of  K«w  York,  l»avln« 
unpaid  »•  r«nt  and  t»xmm  tlie  nntount  for  whloU  tlio  Judgment 
in  thla  eato  vaa  x^nCmT^A^ 

Dixon,   tho  l«a8or«   alao  oxcustod  lui  a  condition 
fdr  IUl«  oxooution  of  tho  loaoo.  not  only  %ha>t  th«  loaso 
■hould  )»o  guarantood  a«  al^ovo  roeltod*  1)at  tliat  tho  r«at 
Au«  from  tlio  airftburgero,  $<l?:co,   should  bo  paid.     ?h.«  $120C 
«aa  paid  aa  agroed,   and  the  Icmoo  waa  thon  aignod  and  exo- 
eutod  by  Arthur  Blxoo, 

It  l8  oontended  that  the  Tordiot  la  contrary 
to  th.e  joanlfeat  wol^nt  of  th€s  cvidanoo;    tixat  thero  vaa  no 
oonaldoratlon  moving  to  dofonda^it  for  iila  guarantoe  of  tl3.o 
Xoaao;   tliat  the  guarantee  of  dofendant   #aa  utado  aubao* 
«|U«nt  to  Uae  oxooution  and  dollvory  of  the  laaoo  by  ArUiur 
Mxoat   that  tuoro  are  orrora  In  lnatruotiona;,tjbat  tho 
tfuarantoo  of  dofondaat  i»  not  under  aeal;    that  defendant 
ahould  have  been  given  notioe  of  the  leaaee**  default;  and 
that  tho  lease  vraa  oanoelled  by  agreement  between  leaaor  and 
laaaee. 

An  exaifiinatlon  of  the  evi   @noe  falla  to  austaln 
the  Gon  tent  ion  tliot  the  verdlot  of  the  ^ury  i&  contrary  to 
it  a  probative  foroe.     The  teatlmoay  of  Arthur  Mxon  and  hi  a 
«on  Wllllaa  ia  pooitlve  and.   In  tiila  reapeot,   corroborative 
•f  each  other,   that  Arthur  Blxon  did  not  exeeute  the  leaae 
until  after  it  Imd  been  executed  by  the  lessee  and  the 
guarantora  had  executed  the  guarantee  thereof,      it  appeara 
that  the  (guarantee  watz  flrat  executed  without  the  signature 
of  defendant,  but  by  iich'sarta  Brca.  by  Fiuby  iioiiwarta,     kx, 
Wllliiwa  Dlxoa  declined  to  accept  the  leaae  with  the  guarantee 
algned  In   that  taanner;   it  waa  then  returned  to  defendant  and 

he  plaoed  hi a  signature  th«reon.     The  4^^  ulght  well  have 
believed,  aa  we  do,   that  when  Arthur  Mxon  executed  the  leas* 
Mky  ^oh-warta  had  signeA  the  guarantee  and  delivered  It  so 
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««/»eX  vrti  ftuU  xMf  ^«a   «»*Mi  viU  Ito  n«x«uMx        i.i  ta% 
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to«   :^Xi^^«t«i»  •'••••cX  904  1«  •oXl«a  a»vX^  ««#  •rail  tXvoA 
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aXx(  6x14  tf«ael«t  «A«li«A  lo  ta««l^««'  •tCf  .•atol  •rl#«tf«ir<t  •#! 
•Titjmotfd'Koo  ^i€mi,99t  »kdi  «i  ,&»•  •ri^X«ot  ai  •(•IXXtv  ••• 

••••X  •rijf  •#0»«j(O  i*ti  6X6  OttKXa  «iiHl#<lA  tmiU  »%9tif9  <!•«•  !• 
•ii*  i>aM  ••••9X  ttAU  yd  jk»^i/9«x»  •••dr  6«i<  #1  <t»;n«  IXJav 

•%jmi<im  1  ^fluri4t«^  •<(#  Bt^tftiMW  iNtxt  •loioMTCMqi 

•TU^«a»i»  #^4  i,K>ii<a9x«  #iitil  •««  ••l(v  .'Ii  4l«iii 

••iiunsif;)  •4U  «U«.v  ;ic!.-.»X  9di  l9»«eA  o.?    .  aoxXiI  oMlXflv 

tOA  asmbamtttt  of  ^•sxui^ni  ?r)r;{^  rmr  #1    {-.;  ;e<iX   (li  bOit]|Xa 

•T*4  IX«v  44aJUi  X^tft,  ;>a/   tYiulAiisX*  vXii  d«»dAlq  Aii 

••«•!  •/!}  ^li/o«a»  iioxia  Ytf.'UrxA  a»t»K  smut   «•!>  •w  •«  «ft«v<»lX»tf 

««   :fi  ftarswrXfsi  btt«  •olcuiKMira  9tiJ  &»<r;ii«  JmuI  c^ifwdot.  \iliiff 


sltOied  to  ''filliiud  Dixon  who  wan  acting  for  plaintiff. 

The  question  of  the  tis©  of  execution  by  Ar- 
thur r>ixon  of  the  Xtta»6  nnd  by  Buby  .ich^mrtlt  of  th«  guaxM3i> 

i«t  is  one  of  faot  find  ima  properly  autesittitd  to  th«  ^uxy, 

1%  ymm  for  th©  jury  to  aay  by  their  T«rfliot  which  party's 

•yi«3eno«  they  beli«rv«d  to  bo  true.     ?h«y  gave  or«dit  to  tht 

testimony  of  Arthur  Bixon  and  his  son  Gillian  in  pr«f<srenot 

to  th«  trldenee  of  defendant  and  hig  witnesses*   and  with 

their  oenclusion  we  see  no   reason  to  dla»g:ree;   in  faot  we 

are  in  entire  aeoord  ^ith  their  findif^.     The  Jury  were  als» 

Justified  in  finding  that  there  was  no  evidence  eetablieh* 

iog  a  csflcellatioB  ef  the  l«ass  by  Migreeffl«rit  of  the  parties. 

On  both  these  points^  we  think  the  oirotu7<9tmioes  an-j  environ* 

jBtent  of  the  parties  »uprort  and  in  msLrxy  re^ipecto  corroborats 

plaintiff's  contention. 

Cur  holding  that  defendant's  guarantee  y^mm 
executed  before  the  signlnfj  and  delivery  of  the  lenoe  by 
Arthur  Dixon  eliminates  the  question  of  Independent  oan* 
siderationj   as  in  these  oiroxnstanoes  no  independent  een- 
sideration  was  neoesaary. 

It  appeskrs  thfot  neither  a  scroll  nor  the  word 

*s«a.l^  appears  after  the  signature  of  defendant  to  the 

guarantee »  and  it  ia  clir^ilmed  U^at  therefore  the  guarantee 

is  not  under  seal,    i»o  that  Uiere  re£&ains  no  inference  ef 

a  consideration  wuich  attaches  tot  an  in9trum«mt  under  seal. 

We  think  fiya^' v.Cffokjj.  X7id  ill.  503^,  is  aecleive  of  tnis 

question,     the  siicning  of  the  other  guarantors  nms  ooneededly 

under  seal,   as  such  appears  frooi  the  faoe  of  the  guarantee. 

'«•  say  hers  as  was  said  In  the  Jlynn  case,   suorai 

•When  a  bond  or  other  sealed  instruaent  purports 
on  its  faoe  tc  be  eetaed  by  all    its   «lt:ner8,   and  there 
are  several   seals  tc   It,   but  not   so  many  as   there  are 
osBies,    the  court  will  presusie  that  each  pjjrson  signing  it 
adopted  soise  one  of  the  seals.      (Qavif  ▼.  Burton.   S  icnm. 


.,,   lo  »«li  tdl  lo  fljo£i«««p  aiir 

>turui<QI  •ill  to  ^t^miAiab.  xtu/l  x4  tiaA  oamvl  •/it  lo  rtox 

%'*Xtt»i7i  tU>i\im  ^9ih't^<r  iH*nf  x*f  X''^   '^^  t"xw'.  ♦<<*  '••^  •••  iX 
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•d&r  <»#  ;riwil>ii»lail»  to  oittr^ijnai:*  siii  -smy'ir  at^^"^  •>.'■■   "fioc" 

la  f»<>jM»«*tai  Oft  tt/iiwaMMt  •ftSJt  fmdt  im  •»Xm^  To2>iiu  t9a  «i 

nitlr  tilaM>  •!   «avHI   .X/I  ttVI  .%ato  ^  ^Uiiii?  iV 

Xli>»i«on''  to^:uiH4«^  Hoilto  «ilf  "to  anlnilv  »i! 

.fl«l^a8'ZAi/,|    Ai&J    lo    004^    9ni    iAO'Xl    BTit»^|#l    ilOMi    c«     » i«oo    taJQXUI 

ifiULtt^  ••OMO  t^lti  oti.  '«•   axvr  aa  9%^d  x^ta  »' 
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J>«f«md«nt  in  therefore  held  to  haY«  a,dopt«<i  th«  9«al  of  one 
of  the  ether  guarantore  »e  hi»  own. 

7he  guarantee   in  Que'«tion   1»  ae  broad  in  its 
terms  ae  i»  the  lease*     fcittjj  ▼.  Tyler.  79  111.  246.       The 
obllgatiOB  of  Ui«  guarantor  beoiuae  fixed  upon  default  by 
the  leeeee,   of  whici^  tiae  guarantor  was  not  <!«ititled  to  netioe. 
The  guarantee  was  unoondltlonal.        Vplta  ▼.  Hajrrlj,,   4r    111. 
155.        EoweTor  thie  e&ay  be*    ccsitifl«noej^ent  of  the   ^^uit  was 
sufficient  notioe. 

To  the  contention  that  the  Central  Knitting 
l?illS(   the  lessee*   irae  in  pcssesolon  i^rlor  to   the   execution 
and  delivery  of  the  lease  by  Arthur  Mscpn,   we  reply  that  it 
la  manifest  that  the  posaeesion  of  the  Central  Knitting; 
Mills  before  the  deliyery  of  the  lease,   if  there  was  suchi 
possession,   vrS  under   <?ursburfer  Broe.»   and  not  ae  a  tenant 
sf  Arthur  Pixois.      ^raburger  Broe,  iras  by  financial   stress 
ffierged  into  the  Central  Knitting  trills*   s  eorvoration. 
The  handing  of  the  leese  to  one  of  the  parties  to  prooure 
the  eignature  of  a  .-yuLarantor  did  not  constitute  a  delivery 
thereof  to  th*  lej^see.        .0  far  as  Arthur  '  Ixon  and  iils 
rights  uocier  the  lease  Are  oancerned,   whateter  !%ay  bo  the 
foots  ea  to   the  possession  of  the  odrporation*   suoL  possess- 
ion was  not  under  the  lease  until  that  document  was  exeouted 
by  the  parties  and  delivered  to  the  lessee  hy  Arthur  Dlxtm  at 
his  representatlvs, 

Ws  fail  to  dlsoover  tmy  errors  in  the  inetruo* 
tions  «ftiioh  prejudicially  affect     the  defense. 

The  JudjF^ent  of  the  Kunicipal  Court  does  justice 
between  the  parties  nnd  it  in   therefore  affirmed. 
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KE,   JUJTICS  BOLSOII  DExJVHaD  ?Hx?  02'IKIOK  OF  THr  COUT>T, 

7hl8  itt  an  appeal   frost  a  Judijftcnt  of  v^'SCC 
&4$&ii38t   th9  defendant   in  an  nction  for  real   estacc  coaiaia- 
ulons  (Jug  plaintiff  as  a  brekftr,   vnicii  was   tried    Tlthout 
the  intorvontion  of  a  jury  before  th0  court, 

7ha  quetttions  here  are   solely  of  faot,   and  if 
lla.«  proofs  of  plaintiff  8u3tain  plaintiff *;:»  o«.ua«  of  aotion, 
we  »ro  not  per^iittGCi   to   disturb   tJtie  Jad^<iaent  imlesa  wa  can 
««y  tiiat  tiie  finding  of   th($  court    me  manif<»9tly  contrary 
to  the  probative  furoe  of  the  evidence,   wi.ion  vfp  can'iOt   do, 

Xlie  tranaaotion  imroXvcd  txn  exohftngo  of  real 
•»bate  oamd  by  defendants  at  nuaber  1633  :?vergrean  ayei'iue, 
for  property  nuabored  1853  ;iorth  Iloyne  avenue,   ovned  by 
I.ichnel   Jakubozak,   all   in  Chicago.      Tatit  the   exchange   of 
property  was  laado  i»  not  ienied.     That  the  value  of  def end- 
ante*   pruperty  waa  #1;J,Ch)0  ie  oono(»dedl,      i'he  defensie  ia 
that  }>lnintiff  was  never  eiaployed  in   the  transaction*     A  re- 
view of  the  evidence  of  def^^ndantd  fails  in  our  Jud^iaent  to 
overooiae  that  of  plaintiff,   which  ie  ai&ple  to  8U9tain  the 
judtiraent.  It  therefore  followe   that  tne  judgment  of  the 

Xuniolpal   Court  m\x&t.  b<%  and  it   ia  affirsaed* 
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MR.  PRISSIDING  JUSTICE  0«0OIirHQR  dfliyered  th« 
opinion  of  the  court* 

Sdnond  H.  Stroud,  doing  business  as  E.  H. 
Stroud  k   Co.,  brought  suit  against  H*  7.  Conway  Co., 
a  corporation,  to  reoovor  $66d.68,  the  balance  olaimed 
to  be  due  him  upon  the  purchase  priee  of  a  pulTerising 
Bttiehine.  Subsequently  plaintiff  brought  another  suit 
against  the  defendant  to  recover  the  sum  of  ^114,  the 
price  of  certain  parte  sold  to  the  defendant  for  re- 
pairing the  machine.   The  two  suits  were  consolidated. 
The  defendant  filed  a  counter  claim  to  recoTer  back  $1 ,333.. "53 
the  amount  which  it  had  theretofore  paid  plaintiff  oa 
account  of  the  purchase  price  of  the  machine.   The 
case  was  tried  before  the  court  without  a  jury,  and 
judgment  was  entered  in  favor  of  the  defendant  on  its 
counter  claim  for  $1,219.32. 

Zt  appears  that  plaintiff  submitted  a  written 

contract  dated  May  17,  1913,  for  the  sale  of  the  piilTor- 

iaiag  machine,  which  provided,  inter  alia; 

"The  sellers  hereby  state  that  this  machin- 
ery will  receive  Soft  LIMBSTOMS  ♦  *  »  of  good 
grinding  quality  and  reduce  it  at  the  rate  of 
SCOO  lbs,  per  hour  to  a  powder,  *  *  *  and  as  is 
their  custom  thsy  hereby  GUARANT'RE  three-quarters 
of  said  output." 
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Tl3L«  00 n tract  further  prerided  tliat  th«  defendant 
should  Inetall  th«  istaehine  at  Ite  evn  Bxp»n»9  in   aooordana« 
with  the  Instructions  of  the  plaintiff;  that  if  within  t«n 
days  or  within  a  reasonable  agreed  time  thereafter  the 
maohiaery  failed  to  give  the  stipulated  results  and  written 
natioe  was  given  plaintiff  stating  the  trouble  or  defects, 
and  plaintiff  did  not  within  a  reasonable  time  remedy  suoh 
defects,  then  the  defendant  was  authorised  to  return  the 
machine  and  have  its  money  refunded. 

Upon  receipt  of  this  written  contraot,  defendant 
inquired  of  a  representative  of  the  plaintiff  what  the 
words,  *80ft  limestone  of  good  grinding  quality**  meant* 
The  latter  stated  he  did  not  know,  'but  would  take  the 
aoitter  vtp  with  the  plaintiff  and  adrlso  the  defendant* 
and  on  May  19,  1913,  plaintiff  wroto  the  defendant  a 
letter  stating: 

•We  have  received  through  Mr,  Thes.  W, 
Tate  your  request  to  explain  what  we  aiean  by 
•soft  LIJmSTOHB  of  good  grinding  quality. » 

*Xn  reply  would  say  your  Mr.  Adair  told 
•ur  Mr.  Stroud  that  you  aceept  only  that  grade 
of  stone  for  grinding,  and  we  were  able  there- 
fore to  name  the  nmxiMum   output  of  the  Biaohine. 

*Xf  this  iztatter  of  the  grinding  quality 
Of  your  stone  is  to  be  left  an  open  question, 
we  would  base  our  guarantee  upon  an  output  of 
4,000  pounds  per  hour  instead  of  jS,U00  pounds 
per  hour,  to  h^   safe,  »  *  * 

*You  will  notice  our  oontraet  states  that 
if  the  machinery  d»es  not  do  as  guaranteed  wo 
will  take  it  back  and  refund  your  money." 

The  contract  was  not  signed  until  about  July  8, 
1913.  The  machine,  together  with  blue  prints  designating 
the  manner  in  whioli  it  was  to  be  installed,  were  delivered 
to  the  defendant  about  July  28th.   It  was  then  installed 
"by   the  defendant,  who  belnan  to  operate  it  about  August 
£Oth,  A  few  days  afterwards,  defendant  notified  plaintiff 
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that  th»  njnohine  wa«  not  working  properly,  in  that  It 
failed  to  ]»ulT«ris«  th«  quantity  of  stone  proTided  for 
In  plal£itiff*8  guarantee.   Thereupon  plaintiff  examined 
the  machine,  far*  InBtrucitiono  and  assisted  in  its  operas 
tiott  in  an  endeayor  to  inoreaee  the  quantity  of  stone  pul- 
▼erlsed.   The  maahine  failed  to  turn  out  the  quantity 
of  stone  xientioned  in  the  oontraot,  and  plaintiff  again, 
at  the  request  of  defendant,  endeavored  to  mnktt   the 
n&ohise  fulfill  the  terms  of  the  guarantee,  hut  vas  un- 
abl9  to  dJr^  BO.  This  operation  was  repeated,  and  after 
the  Ejaehine  wrb  in  use  for  about  thirty- two  days,  and 
failing  to  pulverise  the  quantity  prorided  for,  defen- 
dant notified  plaintiff  that  it  held  the  maohine  subject 
te  plaintiff's  order. 

The  plaintiff  contends  that  the  court  erxed 
in  admitting  the  letter  of  May  19th  in  evidence,  for  the 
reaecn  that  it  varied  the  tems  of  the  written  contract. 
During  the  period  when  the  parties  were  endeavoring  te 
perfect  the  op  ©ration  of  the  laa chine,  September  22,  1913, 
plaintiff  wrote  the  defendant  complaining  of  the  hardnesis 
of  the  limestone  emd  other  r>?«tters,  ae  reasons  why  the 
Btaehine  failed  to  produce  the  quantity  provided  for  and 
stated: 


"If  you  will  refer  to  our  letter  of  May  Itth 
you  will  sec  you  are  getting  an  average  of  just 
about  what  we  proiaised  on  hard  stone." 


From  this  it  clearly  appears  that  the  plaintiff's 
ewn  interpretation  oi  the  oontraot  was  that  the  written 
contract  dated  May  17th  had  been  supplemented  by  his  letter 
of  May  19th.   It  Is  always  allowable  to  look  to  the  inter- 
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pretatioa  plao«d  upon  th«  oontract  by  the  parties  thma* 
BttlT«a,  and  undr?r  those  cireuastaneee  ve  think  the  letter 
of  May  19th  iraa  a  part  of  the  contract  and  therefore 
properly  admitted  in  evidence. 

Plaintiff  next  contends  that  the  machine  failedL 
to  produce  the  quantity  of  atone  provided  for  in  the  oon» 
tract  beoauee  the  defendant  did  net  install  the  siaohine 
Im  aecordanoe  with  the  blue  prints  submitted  by  the  plain* 
tiff;  that  the  riSAnner  of  installation  was  materially 
different  tren   that  prorided  for  in  the  contract;  that 
the  warranty  presupposes  that  the  maehino  be  installed 
and  operated  as  provided  in  the  contract,  that  defendant's 
failure  in  this  regard,  which  is  oonooded,  was  a  Tiola«* 
tion  of  the  e^qpress  terms  of  the  contract •  and  defendant 
therefore  was  not  authorised  to  reject  the  machine  and  de« 
ffland  a  refund  of  its  monay. 

The  rnaci^iine  w  s  not  installed  in  accordance  with 
the  plans  and  specif ioatione  submitted  hy   the  plaintiff. 
Sridence  was  introduced  on  behalf  of  the  plaintiff  tending 
to  show  that  tiie  machine  as  installed  would  not  produoo 
the  quantity  of  pulverised  stone  that  it  would  havo  pro* 
duood  had  the  d<?fendant  followed  the  plans  and  specif iea^ 
tions.   On  theother  hand  there  was  evidence  introduced 
on  behalf  of  the  defendant  that  tended  strongly  to  provo 
that  the  machine  as  installed  would  produce  a  greater 
quantity  of  pulverised  stone  than  had  the  plans  been  fol* 
lowed.  The  plaintiff  testified  that  he  objected  to  the 
laanner  in  which  the  machine  was  installed,  but  there  was 
evidence  tending  to  show  that  he  aequiesoed  in  the  installa- 
tion as  made,  and  it  clearly  appears  that  the  chief  reason 
given  by  plaintiff  why  the  machine  failed  to  produce  the 
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quantity  prorldad  f«r»  was  that  th«  qitallty  of  ston*  ime 
too  hard.  We  think  there  wao  ample  evidence  to  Justify 
the  oourt  in  finding  that  the  plaintiff  had  waived  any 
objection  to  the  aaimer  in  which  tie  maehine  wae  installed, 
and  that  the  machine  as  installed  vould  produce  more 
pulTeriaed  stone  than  if  it  had  been  installed  in  accord* 
anoe  with  the  plans  and  specifications  sulnaitted. 

TroBi  what  we  have  said,  it  follows  tliat  the  oourt 
did  not  arr   in  refusing  eertain  propesitione  of  law  sub- 
mitted by  the  plaintiff, 

Finding  co  reversible  error  in  the  record,  the 
Judgment  of  the  Municipal  Court  of  Chicago  is  affirmed* 
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MR.  PRESIDING  JUCTlCE  0»  OOHITOH  deliTered  the 
opinion  of  the  oourt. 

Isaac  W.  Pritohard,  a»  executor  of  the  estate 
of  Sarah  P.  Doane.  deceaeed,  filed  a  bill  to  construe 
the  will  and  codicil  thereto  of  the  deceased.   After 
IsBue  joined,  the  cause  was  heard  hy  the  chancellor 
and  a  decree  entered.  Margaret  -cOregor.  one  of  the 
defendants,  prosecutes  this  appeal. 

By  the  terms  of  the  will  six  pieces  of  real 
eetate  were  derlsed  to  different  persons  for  life 
with  remainder  over  in  fee  to  the  Chicago  foundlings 
HoBie.   The  will  was  duly  admitted  to  probate  in  the 
County  court  of  DuPage  County,  and  appellee  duly  quali- 
fied as  executor  and  entered  upon  the  discharge  of  his 
duties,   the  executor,  under  authority  which  he  claimed 
was  given  him  by  the  will,  endeavored  to  collect  rent 
from  the  various  pieces  of  real  estate,  but  the  devisees 
objected,  claiming  that  he  h«dno  such  right.  Afterwards, 
appellee  brought  forcible  entry  and  detainer  suits  in 
the  Municipal  Court  of  Chicago  to  obtain  pirBseesion  of  the 
real  estate,  and  in  order  to  determint  wliat  bis  pwirers 
were  undor  the  will,  the  bill  in  this  case  was  filed. 
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The  will  first  directs  the  payment  of  last 
lllBese  and  funeral  expenses,  and  all  just  debts  of 
the  deceased.   Iiomedlately  following  le  item  S,  which 
so  far  as  material,  provides:   ** After  the  payment  of  ay 
debts  and  funeral  expenmee,  I  hereby  gire,  devise  and 
bequeath  to  my   sieter,  "two  certain  lote  located  in 
Chicago,  during  her  natural  life,  then  to  certain  other 
relatires  for  life,  with  the  remainder  over  to  the 
Chicago  :^oundlingB  Home,  Then  follows  items  3,  4,  5  and 
6,  each  of  which  begins,  "I  give,  devise  and  bequeath." 

It  Is  oontended  by  appellant  that  all  of  the 
deceased's  debts  are  made  a  charge  upon  the  two  lot* 
decoribed  in  item  S.   The  decree  holds  that  the  words, 
■after  the  payment  of  any  debts  and  funeral  expenses,* 
did  not  make  such  debts  and  expenses  a  charge  upon  the 
two  lots  described  in   that  item,  and  we  are  clearly 
•f  the  opinion  tlxat  this  construction  is  correct.  W« 
think  it  clear  that  the  testatrix  did  not  intend  to  sake 
her  debts  and  expenses  a  charge  upon  the  real  estatt 
mentioned  la  Itsm  2. 

Ztsm  7  of  the  will  nominates  and  appoints 
appelles  executor  and  contains  the  following  provision: 
"and  I  ord<?r  and  direct  that  my   executor  shall  hare  full 
and  exolueirs  nosee^sien  of  iqy  entire  estate  until  its 
final  distribution, • 

It  ie  contended  by  appellee  that  the  words 
just  quoted  authorized  and  empowered  him  (there  being 
a  deficiency  of  personel  asssts  to  pay  the  debts  of 
deceased)  to  collect  the  rents  of  the  real  estate  until 
such  time  as  he  shall  have  collected  a  sufficient  amount 
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to  pay  the  debti.   On  the  other  hand  appellant  contends 
that  the  appellee  Ib  glTen  no  suoh  power;  that  he  has  no 
power  at  any  time  to  oolleot  the  rente  derived  froa  the 
real  estate,  but  that  his  power  and  authority  is,  in  case 
ef  a  defioienoy  of  p«»reonal  asseta  to  prooeed  in  the  County 
Court  to  sell  the  real  estate  to  pay  the  debts.   Further** 
store  that  as  the  eridenoe  is  not  preserved  in  the  record 
and  as  there  are  no  findings  of  specif io  facts  in  the 
deoree,  the  decree  must  be  reversed. 

Appellee,  however,  contends  that  there  are  suffi- 
oient  findings  in  the  decree,  in  that  it  finds  that  the 
court  *ha8  full  and  ooa^lete  jurisdiction  of  the  subject- 
natter  and  of  all  the  parties  hereto,  and  that  the  allega- 
tions of  facts  contained  in  said  bill  are  true  as  therein 
stated.  **  This  is  not  the  lav.   It  has  long  been  an  estab- 
lished  principle  in  this  state  in  chancery  cases,  where 
there  is  an  answer  on  file  denying  tha  allegations  of  the 
liiXl,  that  If  the  speoifio  facts  proven  on  the  hearing 
are  not  found  in  the  decree,  the  party  obtaining  the  re- 
lief Biust  on  appeal  sustain  the  decree  by  preserving  such 
facts  by  a  certificate  of  evidence  and  e.  general  finding 
sinilar  to  the  one  above  quoted  has  been  repeatedly  held 
incufflrjient.  Vlllapre  of  Harlem  v,^,  Suburbayt  R.  R.  Oo,  > 
202  111.  301;  Torsell  v^t  i^if f ert .  ^07  111.  621;  Berg  Vj. 
Berg,  223  111.  209;  Beoklenberp  v.  Becklenberp.  232  111. 
120;  Ohman  v.  Chman^  233  III,  658;  Grays  Lalce  M,E.  Church 
2a.  MetoaX^.  245  111.  64. 

However,  from  the  allegations  of  fact  in  the  bill 
and  the  adaissions  in  the  answer  and  from  the  decree,  the 
following  facte  appear:   that  the  deceased  died  leaving  the 
will  set  up  in  the  bill;  that  it  wr.o  admitted  to  probate  by 
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th«  CttUBty  Oeurt  ef  2>tiPa««  County,  Illlnole;  that  appall e« 
vae  duly  qualified  as  QX«outor;  that  the  deoaaaad  left 
h»x   surriTing  certain  heir*  at  lav;  that  she  died  seised 
•f  the  real  estate  described  in  the  will  and  in  the  decree, 
and  that  a  eontreveray  arose  as  to  the  true  intent  and 
ueanlng  of  certain  prorieions  of  the  will.  We  are,  there* 
fere,  of  the  opinion  that  appellee  was  justified  in  asking 
the  Circuit  Court  for  a  oonstruetion  of  the  will  so  that 
his  powers  and  duties  aight  he  clearly  defined. 

The  sole  purpose  of  the  construction  of  a  will 
is  to  ascertain  tne  intention  of  the  testator  that  effect 
aay  he  given  to  such  intftntion,  when  not  contrary  to  puft^lie 
policy  or  in  contravention  of  law,  and  this  Intention  must  he 
det®CTiined  fro«i  an  exarglnation  of  the  entire  will.   After 
a  careful  examination  of  the  will  t?.nA   codicil  in  th«»  cast 
at  bar,  we  are  of  the  opinion  that  no  power  or  authority 
was  given  appellee  to  collect  any  rents  from  the  real 
estate  i]|,volved,  and  we  think  the  words  quoted  froxa  item  7 
and  n«w  under  consideration  can  apply  only  to  the  personal 
estate,  if  any.   The  provision  that  the  exteuter  shall  have 
exclusive  posseeslon  of  the  entire  estate  until  final  dis- 
tribution could  not  apply  to  the  real  estate,  as  there  was 
R»  distribution  to  bo  saade  of  the  real  estate,  for  upon 
the  death  of  the  testatrix,  the  title  iomediately  vested 
under  the  will  in  the  devisees. 

Conelderttble  is  said  in  appellee* ii  brief  ei.n6   argu* 
ment  in  regard  to  an  order  alleged  to  Xmre   be«n  entered  by 
the  Oounty  Court  of  DuPage  County  in  the  matter  of  the 
eetate  of  the  dpoeased  construing  the  will  as  ccntsnded  for 
BOW  by  appellee,  and  it  is  contended  that  such  order  is 
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rem   jj^Jjudloata  of  the  question  here  InTolred.  As  there 
is  no  adEiission  in  th«  pleedlngs  and  no  finding  in  the 
decree  in  ref:»rd  to  this  matter,  the  auention  is  not  he- 
fore  us.   However,  there  is  no  merit  in  this  contention. 
County  Gourte  have  no  jurisdiction  to  construe  vills. 

Appellant  oontplains  of  the  allowanoe  of  a  fee 

of  4tt>   to  the  guardian  ad  litem  of  the  ainor  defendants , 
•a  the  ground  t/iat  there  w.'^s  no  evidence  upon  which  to 
has*  ouoh  allowance.   In  a  oasa  ol  this  kind,  the  court 
i&   pr6euu«d  to  jpiow  shia.t   the  reascnahXa  value  of  the 
servicee  of  the  guardian  a^  litezg  is,  a.iiu  »e   c&nnot  say 
that  the  aXovanoe  was  improper^ 

The  deerae  of  the  Giroult  Court  ia  eorraot  and 
la  affirmed  in  all  respeota,  exoept  as  to  the  conetruotiea 
•f  the  words  ahove  quoted  from  paragraph  7  of  the  will. 
As  to  tha  oonstruction  plaoad  upon  such  part,  the  deoraa 
la  reversed  and  the  causa  raisanded  with  directions  to 
modify  the  deeree  In  aeeordanoe  with  the  views  herein 
expressed. 


ASfimew  IN  PAKT  ATO  ww^mBm)  m  part 

ASD  mmiABlJFJ}^ 


'.too   »jeL!  ^crftaxB    ,«;ro»qcr«)i  .sartJtl:? 
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yEHDIHAHD  SGHIMAMSKI ,  by  OttO 
Sohimanskif  his  father  and 
nftxt  fritnd, 

Appellee, 


CHICAGO  RAILWAYS  C^MPAHT, 

Appellant. 


APPEAL  FfiCM 

SJOPJmiCSR  COUHT, 
OOOE  COUNTY. 
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3  O 
UR.  PKESIBING  JUSTICS  O^COMSOR  dellrered  th« 

opiaiea  of  the  oouxt. 

Terdlnond  Sohimanekl,  a  rainor,  by  hie  father 
and  next  friend,  bTt>u^t  euit  againet  the  Chicago  Rail- 
vays  Company  to  reoover  for  personal  injuries.   There 
wae  a  verdlot  and  Judgment  in  faTor  of  the  plaintiff 
for  $2,25C,  to  reverse  which  defendant  prosecutee  this 
appeal • 

The  OTidenoe  teade  to  ehew  that  at  the  tiise 
plaintiff  was  injured,  Ootober  S,  1911,  he  was  about  eight 
yea^s  of  age;  that  on  the  day  in  question,  whioh  was 
Sunday,  he,  together  with  another  boy,  who  Is  referred 
to  in  the  record  as  iMward  Pali  eh  or  Kdward  Balet,  at 
about  one  o'clock  P.M.*  left  plaintiff's  home  on  Bicksoa 
street  Just  north  of  Horth  avenue.  Horth  avenue  extends 
east  and  west  in  Chicago  and  is  int«rseGted  at  right  angles 
by  Diekson  street.  The  boys  walked  east  to  Llaooln  Park. 
About  six  o'clock  P.M.  they  proceeded  to  return  hone  and 
boarded  a  westbound  North  avenue  oar  at  Clark  street. 
As  the  ear  was  approaching  Dickson  street,  plaintiff  and 
his  companion  went  to  the  rear  of  the  oar  and  asked  the 
conductor  to  stop  at  Bioksoa  street  to  pcsrmit  them  to 


30^  JA3^^ 


,aT 


.YUASLi^fO  eXAllIAH 


(•SaHxl- 


•ssi.t   r  .t   i^jB  J-^  *^  nbini  »oneAiT»  fill 

,  'T.fi"  ^^<i-rt)%i  t«»  tiailafl  hxmmlH'  mi  Meurt  •iCjT  ei  •! 

bnji  ^^X.tnJtaiq   «/99T;ra  no£3CoJK  iKiits):  a«w  ««o   o<i4   a4 


alight*  Th«  oar  «topp«d  at  the  watt  aid*  af  Diokaen 

■tract,  and  aa  plaintiff  waa  in  the  act  9f   alighting, 
Ms  alo thing  eaught»  th«  car  started  forward,  and  he 
«aa  throim  to  the  ground  and  in;iur«d.   lo  one  secaa  to 
hara  saan  hia  fall,  but  immediately  aftar  the*  oar  pro* 
•aadad  wastvard,  persona  living  on  th«  south  side  of  north 
aTonua  aaw  plaintiff  lying  on  the  pareaent  Just  betveen 
the  north  ourb  and  the  westbound  traek.  Ha  was  unconaoioua, 
Plaintiff  was  retaored  to  a  drug  store  whrre  he  reoeived 
nodical  attention,  and  was  taken  to  hie  home  in  a  police 
patrol  wagon. 

The  defendant  contends  that  the  Terdict  is 
against  the  rjoanifest  weight  of  the  OTidenoe;  that  the  oase 
is  what  is  known  as  a  "blind  "case,  in  that  neither  the 
oonduetor  nor  the  motorman  nor  any  other  person,  other 
than  the  plaintiff,  testified  to  the  ooourrenoe  of  the 
aoeident;  that  the  plaintiff's  testimony  in  this  regard 
is  contrary  to  the  physioal  facts  and  unbeliavabla;  that 
plaintiff  testified  that  at  h«  was  alighting  from  the  ear 
his  coat  caught  en  the  upright  in  the  center  of  the  back 
platform,  such  an  upright  being  only  in  what  is  known  aa 
a  pay<»aa«>you« enter  oar;  that  the  height  of  the  boy,  ana  the 
autnnar  in  which  he  testified  his  olo thing  caught  demon- 
strates that  the  accident  did  not  oootur  in  the  manner 
testified  to  by  the  plaintiff.   It  is  further  argued  that 
a»  one  connected  with  the  defendant  company  knew  of  the 
aooident,  no  report  having  been  aaade  thereof  until  long 
aftar  it  had  occurred;  that  the  evidence  conclusively  es- 
tablishes that  the  oars  in  us4  on  the  Horth  avenue  line 
at  that  time  were  not  of  the  pay«as«>you«i enter  type,  but 
were  of  the  old  etyle  type,  and  that  there  was  no  upright 


■^  •     vr   :'^.  ..  .at  «Jt4  '  ■  - 

•so*  i>jiJtXif*  A  ««  mron^  vi  i«Ar  si 

X9tumM  »Hi  ni  iu^-  'tns» 

|pl»X  Xi;;^**^  1091  an   ,«n*;>i»»ii 

•••  x^avisMlcAoo  ffonn.  .at  ^Ml  ;)j:  lallA 

•nXX  •uc!>Yii  iUroV  aii.^  na  toav  nJt  etfif?   ^i  :    .^s.^^J    8!»ii«lX(f«i 

bfliB  ,«q\l  aX^i^  blm  •Ai  '<•  aiav 


in  auoli  oars.   Oonplaint  la  also  made  that  the  plaintiff* e 
Torsion  la  net  corroborated  by  anyone;-  that  his  companion 
was  not  prodttoed  nor  his  absence  aooounted  for.  We  think, 
however,  that  the  record  dearly  shovs  that  the  companion 
was  placed  on  the  witness  stand,  but  was  mentally  defective 
and  tuiable  to  answer  questions. 

There  is  no  dispute  that  the  plaintiff  was  seen 
lying  north  of  the  westbound  track  a  short  distance  west 
•f  Dickson  street  inmediately  after  a  oar  of  the  defen« 
dant  passed  going  westward  and  before  it  reached  the  next 
oross  street,  and  that  he  was  unconscious  when  found. 
After  a  careful  consideration  of  all  the  evidenoe,  we  are 
olearly  of  the  opinion  that  the  jury  were  warranted  in  re* 
turning  a  verdict  for  the  plaintiff,  and  this  too,  even 
if  the  plaintiff's  desoriptiOB  of  the  car  and  the  manner 
in  which  hii»  clothing  was  caught  was  inaccurate  as  to  some 
•f  the  details. 

Jtefeadant  next  contends  that  the  court  erred  in 
refusing  to  instruct  the  Jury,  as  requested  by  it,  that 
BO  recoveiy  could  be  had  under  the  first  eoimt  of  the  do* 
olaration  and  t^iat  it  should  be  disregarded.   The  aagll* 
genoe  charged  in  this  count  is,  that  while  plaintiff  was 
•B  the  rear  platfeira  and  riding  as  a  passenger,  and  in  the 
exercise  of  ordinary  care  for  his  own  safety,  defendant 
negligently  operated  the  oaor,  and  by  reason  thereof,  the 
plaintiff  was  thrown  to  the  ground  and  injured.   It  it 
argued  that  there  was  no  evidence  that  the  plaintiff  was 
riding  on  the  car  at  the  time  of  the  accident,  but  that 
the  testimony  shows  that  the  car  was  at  a  standstill,  and 
while  plaintiff  was  attempting  to  alight,  the  oar  started 
forward  with  a  Jerk.   This  same  objection  is  also  made 


t^Wiinlntu  •Kt  imii  •ben  ti%lm  si  ^Ai«I«:r«0      .rxM  d»ift  al 

•mf»9^9i>  xXiBtaWK  «inr  i$i4  ^hm'9*  «teoll«  sK^  ao  I»M«lQ  «Mr 
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to  instruotlon  No.  6,  giren  on  behalf  of  the  plaintiff. 
There  is  no  merit  in  this  objection*   The  argument  is 
exceedingly  refined,  in  a  degree  hyyeroritioal*  and  al- 
together unwarranted.  Furthermore  there  ia  eridence  to 
euBtain  the  third  coiuit,  and  it  in   the  law  that  it  is  not 
roTereible  error  to  refuse  an  instruetion  denyizig  the 
right  of  reoorery  under  certain  counts  where  there  is 
evidenae  tending  to  prove  the  allegations  of  ether  eounts. 
WeifenBach  v.  White  City  Oonetruotion  Co..  Gen.  No.  21407. 
Appellate  Court,  First  Dist.;  Scott  t^  Orendorff .  245  111, 
460. 

OoBvlaint  is  also  laade  of  the  refusal  of  the  court 
to  giro  instruction  No.  0,  offered  on  behalf  of  the  defend- 
ant. This  instruction  was  to  the  effeot  that  unless  the 
jury  beleiTOd  from  a  preponderance  of  the  eyidenoe  that 
the  defendant  negligently  started  the  oar  while  the  plai»» 
tiff  was  in  the  aet  of  al%hting  and  plaintiff  was  thereby 
injured*  their  verdict  should  be  for  the  defendant.   This 
iBstruotion  ■•ems  to  be  based  on  the  third  count  of  the 
declaration.   We  think  the  jury  were  fully  instructed  ©a 
this  point  by  plaintiff's  instruction  6  and  defendant's 
instruction  12. 

Instruction  No. 4,  offered  by  the  defendant  and 
refused,  stated  that  unless  the  plaintiff  prored  his  caa« 
liy  a  preponderance  of  the  evidence  —  that  if  the  evidence 
was  evenly  balanced,  or  if  the  jury  were  in  doubt,  they 
should  find  the  d@f)endant  not  guilty.  Th«  jury  were  told 
in  several  instructions  that  the  plaintiff  must  prove  his 
oaa#  by  a  preponderanoe  of  the  evidence,  and  therefore  the 
oourt  did  not  mrr   in  refusing  this  instruction. 


Hk  tttitsu^in  »ifT      .»ol#r>«ttf«  «lr(^   al  *!:!««  or    si  ^^-»/f^ 
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^fendant  next  contends  that  the  judgment  ie 
excess  ire.   The  eridence  tends  to  shotr  that  plaintiff  was 
a  nenaal,  health^r  boy  prior  to  the  injury;  that  he  was 
found  in  an  unoonselous  state  immediately  after  the  accident 
and  reiaained  in  that  oonditioa  for  seme  time;  that  there 
wms  a  swelling  on  the  right  side  of  his  head  about  the  sixe 
•f  a  h«n*s  egg;  that  there  w^re  bruises  on  hie  nose  and  a 
slight  hoaaorrhage  from  the  neetrile;  that  his  chest  and 
both  lenees  were  bruised  and  the  latter  swollen;  that  while 
the  doctor  was  exanining  hia  immediately  after  the  accident 
plaintiff  vomited  a  substance  tinged  with  blood;  that   he 
was  confined  to  his  bed  about  two  weeks  and  remained  out  of 
sehool  about  the  same  length  of  time;  that  up  to  the  time 
of  the  trial,  which  was  nearly  three  years  after  the  acci- 
dent, he  suffered  headaches  and  dicsinese,  and  there  was 
evidence  tending  to  show  that  by  reason  of  the  accident 
plaintiff  had  become  and  epileptic.   After  a  careful  review 
of  all  the  evidenoe,  we  are  clearly  of  the  opinion  that  the 
judgment  can  in  no  way  be  eaid  to  be  exceeeive, 

Ve  regret  that  before  laaking  the  order  of  affina- 
anos,  we  amst  say  something  mors.   Gouneel  for  plaintiff, 
in  their  brief  and  argi»nent,  have  in  effect  charged  the 
defendant  with  suppressing  facts,  and  the  same  is  true 
with  reference  to  oertaia  witnesses  produced  by  the  defend- 
ant, all  of  which  are  without  the  slightest  justification. 
The  language  used  in  many  instances  is  unbecoming,  unwar- 
ranted and  undignified.  The  purpose  of  a  brief  and  argu- 
ment is  to  assist  the  court  to  a  correct  decision  of  the 
case.  We,  therefore,  feel  that  we  cannot,  having  due  res- 
pect for  the  high  regard  we  entertain  for  the  profession 
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and  th«  dignity  of  th«   oourts,  permit  ^e  brief   to  pass 
tmrolDxikod« 

Th«  Judgment  of  the  Superior  Court  of    vOok  County 
is  affirmed. 

AFJ'IRMPID. 
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JC2BH  AU8  and  fmim  SodkuP, 
Amlla^ts. 
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MR.  PRSSIDIHO  JUSTICB  ©•COlWeB  deliv«r»d  th«  opinion  ©f 
the  court. 

Paul  E,  Oi«rx  broui:ht  an  action  on  an  appeal 
bond  against  John  Huk  and  Peter  Soukup.  A  doclaratioa 
filed,  olaiming  debt  in  the  amount  ef  |1,0C0  and 
[OS  of  $425.   To  thia  the  defendants  filed  two  pleas; 
(1)  non  es^  factum,  and  (2)  jsl^I   debit.  By  agreeraent  the 
oase  was  tried  before  the  oourt  without  a  Jury.   The  isQues 
were  found  for  the  plaintiff  and  his  damages  were  assiessed 
in  the  sum  ef  i^l^OOO,  on  which  finding  Judgment  was  entered, 
The  Judgment  was  siznilar  in  form  to  one  that  would  be  en- 
tered in  an  action  of  assusapsit.   The  defendants  excepted 
and  prayed  an  appeal  to  this  oourt  which  was  allowed  upon 
filing  a  bond  and  leave  was  given  to  file  a  bill  ef  ex- 
oeptions.   The  appeal  bond  was  approved  and  filed;  no  bill 
of  exceptions,  however,  was  filed.  After  the  ex]plration 
ef  the  term  at  which  the  Judgment  was  entered,  and  after 
the  appeal  bond  had  been  approved  and  filed,  the  court, 
en  motion  of  the  pDaintiff ,  entered  the  following  Judgment: 


•On  notion  of  attorneys  for  the  plaintiff 
that  the  judgment  entered  herein  on  the  10th  day 
of  May,  A.  D.  1916,  be  corrected  in  form  and  it 
appearing  to  th(»  court  that  the  clerk  of  this  court 
had  incorseotly  transoribed  said  Judgment  it  is 
therefore  ord  red  that  eaid  Judgment  be  corrected 
in  form  and  that  said  form  as  oorrected  be  as 
follows t 
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«rf*  i*»*»«^M  \8    .Husk  Ud  («)  *««  *asisaX  JUa  jsse  (Jf) 

i>*«a»«tii  at«ir  csaaamA  «ii«f'to4  tli^ni»Xq  sxii  not  kmvol  m9w 

,b«'j.^Stf  9mr  ttfsn^l  avltRll  fe»iri»  no  ,000  «X$  "tA  oBM  Mil  ■! 

-it9  •or  ikXjr«v  ^ajti-  vso  o#  wxaI  «i  x«lijiJt«   i^r  J-nwKs&vt  tJ0 
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*ffow  oo«es  ibo  parties  to  this  ault  "by 
tbeir  r«BpeotiTtt  attorneya  and  by  agreement  of 
the  paxti«='8  hs'reto  a  Jury  having  been  valTed 
and  this  oause  having  been  BulBmitted  to  the 
ooiurt  and  the  court  having  heard  the  evidenoa  and 
argwnent  of  the  attorneys  and  being  fully  advised 
in  the  preiaiRee  find  the  Issues  for  the  plaintiff 
and  finds  tluat  the  amount  of  the  debt  herein  is 
one  thousand  dollars  (#1,0C0)  and  finds  the  plain- 
tiff *8  daiaages  to  be  the  stm  of  four  hundred  and 
sixty- four  dollars  ($464), 

Therefore  it  is  ooneidcred  by  the  court  that 
the  plaintiff ,  Paul  15,  Qierx,  do  have  and  recover 
of  and  from  the  d«?fendantS|  John  Bus  and  Peter 
Sou3cup,  his  niid  dsbt  of  one  thousand  dollars 
(#1,000}  and  his  said  damages  in  the  sum  of  four 
haodred  sizty*four  dollars  ($464)  in  foz^  as  afore- 
said l^fr  the  court  assessed  together  with  his  ooets 
amd  oharges  in  this  behalf  Mcpsndsd  and  have  exe- 
cution therefor.* 


The  defendants  excepted  to  the  entry  of  this 
srder,  ]?u2aerous  errors  have  been  assigned  and  argued, 
but  in  the  view  v«  take  of  the  case,  it  will  bo  unnecess- 
ary to  consider  but  one,  namely,  that  the  order  amending 
the  Judgment  after  the  ejiplration  of  the  term  at  vhlch  it 
was  entered  was  not  laersly  a  Toatter  of  form,  but  of  sub- 
stance.  It  has  been  repeatedly  held  in  this  state  that 
after  the  expiration  of  the  tern  at  which  a  judgment  has 
been  entered  it  ccm  be  aunended  only  la  roatters  of  form. 
MfiSt  «1  Jai  X*.  qity  of  Ohlogyco.  149  111.  262;  Tesetti 
Brewing  Oo.  v.  Koehler.  200  111.  369.    We  think  it  dear 
that  the  amendment  of  the  Judgment  so  sought  to  be  jsade  was 
W0%   &  matter  of  fom,  but  one  of  substanes,  and  therefore 
the  court  wae  without  pover  to  stake  the  amendment.   The 
action  being  debt  on  a  bond,  the  judgiadnt  should  Iriave 
specif led  the  amoumt  of  the  debt  and  damages,  and  Judgment 
should  have  been  rendered  for  the  debt  to  be  satisfied 
upon  payment  of  the  damages,   gal  dwell.  eJL  Si  It  Hiohmend. 
64  Ul.  30. 
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As  the  •videnos,   on  whioh  the  JucLgment  wa» 
entered  is  not  preserrsd  in  the  record,   th<"re  is  no  way 
•f  ascertaining  the  amount  of  th@  dajnmgeB,   and  v«  are 
unable  to  sntt^r  a  proper  judgment   in  this  court. 

The  jud^went  oi"  th«  Circuit  Court  of  Cook 
County  is  reywrsed  and  the   oau&@  remanded. 


•^r»   (tor.  I  tft:tfli» 


\       Appellant 


Mjoam  s.  uAfix, 

msmm  b.  mmm 

a  corpora tlon, 
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OR*  JUSTICE  (KJODWia  delivorod  th©  opiMon  of  th»  court. 

the  afgE)©llant  Aoeks  to  ro^rora©  the  aetlon  of*  the  Oirou5_t 
Ocfurt  in  austalnlng  appelleee*  daraurrer  to  hla  "bill  of  ooca- 
jilalnt.     llio  bill,  in  aubetanoo*,  sot  oiit  tiiat  for  moro  than 
forty  years  prior  to  hi  a  death,  one  7-ero  Enrx  rutto^^stsfully 
oarrled  on  the  inialnepn  of  racnuTao tiering,  s©llln£,  one!  irjotall- 
Ing  ad.^e,  ca^d  had  trMSorfK^rated  this  bBBlneco,  to  Dee^aher, 
IBQZf  loader  the  name  of  2;ero  Marz  5>ign  ivorfcB,  ^hloh  ^^wa  the 
mme  wider  i3iioh  he  had  been  (Solng  1»isiru@fs&  a»  an  Indl^ridiml} 
tJmt  said  corporation  conduotecl  a  lors©  stid  lucrative  "bualneea 
In  the  City  of  Ohloago,  «m&  hecaae  widely  aasd,  favorahl:/  1cn<ysfni 
that  on  aoeount  of  the  sidcnea!}  of  said  l^ero  Hax*x,  the  RCBBpan^' 
"becsaa®  ineolvent,  was  put  Into  involtjntary  hanJnnxptcry,  tm&  a 
receiver  lafaa  appointed  for  it|   that  !t  was  ad^dicated  hanfcrttpt, 
and  lear©  of  court  wae  ?!:ives\  to  the  reoeirer  to  oell  ite  tsm* 
gible  a.fifiM»ta{  tiiat  t^e  receiver  proceeded  to  sell  its  taii.dl'ble 
aeeete.  Its  good  irlll,  and  the  right  to  use  its  nau^j  thatt  there- 
after the  court  entered  an  order  approving  sa^d  confii«»ln«*  this 
sale  I   that  no  appeal  froaa  the  order  was  taken,  awd  the  hankrapt 
»oTor  applied  for  it«  dleoharjc;e  in  banlcruptoy,  and  has  never  ji 

einoe  imgaged  in  icaistaeoei   that  the  rood  will  and  th©  ridit  to 
uee  the  nmae  of  the  Z&ro  Marx  sign  Worlcs  were  of  great  pecuniary 
value  to  the  appellant,  and  that  after  the  eale  he  leaeed  the 
prwaleee  fonnorly  occupied  by  the  hanlcrupt,  and  oontlnuod  to 
mn0a^  in  buoineee  at  that  plaoe.     Ohe  appellant  furtOaer  ;-)©t« 
up  that  the  appellees     alter  a  Harx  and  2#ro  ssarx,  mma  of  Zero 
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MarXf  verG  at  one  tlao  «ngftg«d  with  Mjb  In  the  buslnoss  of 
tlMi  Zero  Maarx  Uls^  '  ozioB*  aorid  ^porGt  or  olaia»d  to  h9t  otooSs:- 
h©i<|iMM»  In  that  octtpanyj   tiiat  In  1913,   they  serered  tiiftir  coniioe- 
ticoi  ^th  til©  oorpor^ation,  and  organljwd  a  oori>oratlcm  kncran  ae 
Marx  Zirothora  Sign  0(»!ipanyy  «hioh  migmi^d  in  bunlnesa  at  He« 
8S0  Woat  rmrctti  street »  Oblcmgo^  about-  &  bloe^  anS  a  halT  frdm 
tlte  plaod  of  business  caP  the  ;i«ro  Mfu*x  Sl^  'TorJcB,  and  cant  in- 
uad  to  do  buainoas  at  that  pl&oe  until  I)eoK:ib0r,   1914,  -srhen  tJi© 
CMPpaoy  ima  forood  into  bankrupto^}  that  said  appallaea  th«tt 
entered  Itito  a  oo-partnaraliip  wider  tim  nam©  ef  Marac  Slpi 
Ompaaor*  and  9atabXish@;l  tbelr  cffloe  at  I7B  West  Jaokaon 
BtmlsYard,  dhioasoj  that  tJi©  co-partnerstfiip  doea  not  laanufaotur© 
or  install  sigpao,  and  iias  no  mrploy&n,  but  la  «n?!;»ged  solely 
iri  tl\9  iijuflinoas  of  solloitlng  orders  for  signs,  «lilflei.  It  trans- 
fers to  sanuf acturors .     th©  bill  further  recites  timt  tlie 
Ghica^  Tolepfeeaae  Oeaapan^  la  ewgaged  in  t>i©  business  of  supply - 
tog  the  2iul>Iio  with  teieiJisone  ©ervloe,  and  tJiat  in  'hat  ccem©©-- 
tlon  fumlslaes  a  dlrootory  through  the  instruaaatality  of  caie 
iKamolley,  iSio  also  print©  csnother  dlrootory  Jcno-^m  as  tl:;^ 
CB&ltago  ClasDiflod  leleiilume  Directory j  tb^at  apj^lX&rst  «md  the 
Karx  eo-partaeralilp  were  both  patron©  of  tai©  oeaiMuny,  and  that 
in  the  dlreotorioB  the  appellant  U308  the  name  Sero  Mars  Sign 
WerkSf  as  well  as  his  &wn  naisei  that  after  appellant  ijurchaaed 
the  good  '^11  and  the  right  to  use  the  nas^e  of  Zero  Marx  Sign 
Works,  the  appellee a  waiter  Z.  Marx  emd  Zero  Marx,  in  fraud  of 
his  rli^ta,  and  in  aiditlon  to  their  oorfX>ration*s  own  appro- 
priate nacae,  inserted  the  zmsses  "Zero  Marx  feigns"  arsd  "Haahc 
S^ro  Sims,"   together  \d.th  the  telepSionA  masber  mtd  address  of 
their  oo-partnerahlpi   that  their  action  In  this  regard  Is  un- 
fair coapetltlon  in  trade,  and  tancis  to  ecnfuse,  mislead,  wsaSL 
deceive  persons  (seeking  to  do  business  isltfe  appellaatj  t*iat 
appellees  v/alter  Z.  imd  Zero  Marx  eoliclt  SSI'S,  obtain  business 
by  falsely  rerrreBontinK  to  prospect Iv©  cuetoiwra  that  they  are 
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th©  aaoc©s©or0  In  bTnflin»Bs  cf  tfca  Ztx/m  Wtmt  Sign  vror'fcfij   tim^ 
t»©l«pli«m0  ealla  tnton-.led  for  appelletnt  art   ^awerod  hj  tSm 
aald  oo-p&rtnwra,  aad  persona  giving  s3uol>.  or^dra  have  b«on 
alalaad  «md  docolvad  b;/  ia»8»B  into  fe-aHo^rin,'?  that  tlifty  ?r«r« 
doln?i  bfuataess  ^yjltli  arpaXlant,   i^te  sueooaAor  of  S«««©  Msonc  Sdign 
Wo«*«,  aaid  t&at  bj  roaaon  th«r«o?  apfpellant  Imo  Xo«t,  and  vrtll 
aonttrme  to  loiw,  &  lejrgo  aiaoant  of  Inislnefio.     A;>i5«lXant  ftakod 
that  aptjollftoa  V  alter  2.  and  y.Qre  Harx  be  eaijolwoa  fr^iB  micatu 
pr«.-otlo9»  ana  tli«  •■■®l©pi:0n«  Ccnqpany  aatid  income  11»7  b«  esn  Joined 
frcB&  inserting  Ui9  n^G&  •r:«ro  Ma,r&  Eigne,"  or  "Marx  Soro 
Signs**  or  ssay  other  ntsiao  or  neEsaea  ao  slnilar  to  thQ  rwam 
"Eoro  Marx  ^If^  rorka,*  aa  wwild  naturally  ten*^.  to  indu«a  tb© 
pi^bllo  to  l39lle"7a  tJiat  th«  pareoas  uslr*^  aaoi:  names  had  9uoo»©d- 
f»d  to,  or  ^Toro  8^1'rylRg  «m  'Uw  ■buaimaaa  forraorly  conauoted  by 
tfea  Saro  Harx  Sl-^i  works  * 

"i^o  gu^BtiosiEi  nooasssarily  airls®  on  tli®  faoa  of  ilia  plaad- 
ijxpi;  flp®t#  did  ap:,5all«mt  X&wfully  acqutro  tho  ri,5jst  -feo  um 
t23t©  nam©  Earo  Mars  sign  f^orls-a,  and  oe-oon;i,  did  th©  action  csf 
appellees  &enBtitut©  urifalr  oaBip«>tition  In  trade.     '&m  contention 
of  appellsaa  is  tliat  it  io  boyond  the  power  oT  a  ba»kruptoy  court 
to  Isrr^at  the  reo&iver  of  a  banferapt  wit^  powar  to  sell  tfi©  p>od 
vill  and  th©  rlgbi  to  uaa  tho  tmmo  of  a  bantompt  corporation. 
It  l8  not  d<mi©d  that  th«  oc«irt  may  lawfully  anthorlz©  a' rooolTer 
to  soil  parisiiabl©  propez^tyj   tli©roforo  appalloas*  oontantion 
mm%  jjo  to  tbo  exumt  of  maintaining  tijat  tl^©  ^i^ood  ^11  and  rll^t 
to  uo©  tli©  imm  of  a  corporation  oarmot  constitute  parlahabl© 
pa?opc*rty.     In  th©  aaso  of  Xa  go  ?©dlp^.  S09  Fad.  341,  it  waa 
hold  tij&t  tii©  torei  ^poritJhabio  proporty,"  a©  uaed  in  aanoral 
jfetfikamaptoy  Ordar  XVIII,  autiiorianlng  tJi©  banlcruptoy  c»urt  in  Ita 
dlaoretlon  to  »«11  perlshabl©  property  at  priTste  ealo,   la  not 
lied  tod  to  proparty  «hi©h  »ay  doterlorat©  ]*iyai©ally,  but  in- 
©ludaa  that  nftiloh  i©  liablo  to  dotoriorat©  in  prio©  and  valuo. 
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It  wmy  h9  addod  that  th«  Xangaikjs«  of  the  order  l«  not  "i^riah- 
ftblf*  propwrt?/,"  but  If  *a  part  or  th©  vdiolo  of  "h®  "bim&rwpt'a 
Ofltatt  1«  p»idHa3Abl9/   ato.     It   la  '^brlously  po«3olt>lo  that  th« 
Tftluo  of  tho  rtfr^t  to  ua«  a  tretde  narso  may  a»pon4  tspon  oontlnuod 

tMMig«.     iho  d9torralnatl€m  of  ^«th®r  or  not  t,hl«  •ras  true  1b 

th«  ixmtimt  eaa©  wae  a  matter  to  "b©  .latorslnod  ijy  th«  iMmaonxptair 

oouT't*  «aft  wi  ar«  wlthotit  potr^^r  In  tbi«  collat©r«vl  proceeding  to' 

reTl9v  that  quoatlon.     It  la  o'  ▼ioua  that  th.«  ijankruptoy  court 

had  th©  potrar  to  ox^er  tbs  »zle  of  ti:-e  intonsdbte  a»sets  in  quas- 

tlcsn,  fiwd  hftvlnr  the  po'^r  to  order  them  sold,  It  ohvlou«ly  had 

the  po-afor  to  ratify  aod  co?^.flrHJ  a.  aal©  ichleJi  had  already  b»«in 

siad»«     In  th©  east  of  In.  rj^  iaS212>  ^^^  ^^®^»  '''*^»  ^ar©  tha 

tapuata©  had  sold  at  public  auction  oartmln  raal  aatat©  of  th© 

baoiapupt,  tha  court  said,  at  pa®©  7431 

■lh©  aal©  i?fe8  i^itihout  prarlou©  awt-liority  froir;  th© 
eourt>  but  It  ■vf&B  duly  oonflrsed  ajid  th©  ©tMiflngiaticsn 
waa  equivslont  to  a  prior  order.* 

Aa  to  tha  aaccmd  point  ralaad,  ^«  tliln^t  thsra  3^3:1  be  xk) 
dottbt  but  ^Bh&t  th©  facta  s©t  .forth  constitute  e  cao©  of  unfair 
ecrapotltion  in  t.rad®.     ihe  us©  of  tha  words  "Saro  i-.^ar*  Signs," 
and  "Merx  E,©ro  Slgstie,*  in  th©  tala^Jam©  dlraotory,  and  th©  laan- 
nor  in  «&leh  th©  appollaoa  "?alt«r  Z#  $sd&  JJ©ro  Harx  ar©  allsgad 
to  hava  oarrled  <m  thoir  buainoao,  ixmM  obTioufily  mlalaad  th© 
publlo  into  bollevli^  that  thay  war©  th©  auoceaaora  to>  and  had 
tts©  rii^vt  to  us©  the  naoo  of,   th®  Eero  Earx  Sign  ■'.'orks. 

Hor  1©  thor®,  In  our  vii?;-,  mi?  validity  in  th©  oontentlcai 
that  tho  appellant  hlaiaolf ,  by  using  th©  words  *^©ro  Marx  Sign 
Vi&riui,"  was  porpatratlng  a  fraud  upoaa  th©  publlo.     A  trad©  name 
la  an  aaaot  which  may  lawfully  be  sold,  end  cm©  purohaslng  It 
haa  th©  ri?rht  to  ua©  It,  and  that  trade  naiaa©  ar©  fro^juently 
thus  tranaforrod  1©  a  E»tt©r  of  oaaascm  Imo^ladji^*     It  ©loarly 
follow©  that  can©  ^to  usoa  a  trad©  naa©  thua  puroliaa©d  doe©  not 
thereby  roprosent  tliat  h©  la,  in  ^ot,  the  ld§ntloaI  person  ^o 
f<HKMirly  umkl  th©  aais©  naaaa)  h©  repraaonta  no  more  than  that  ho 
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has  th©  latjftil  right  to  do  bualnftsa  undor  tho  rmm  lid.eh  h» 
Is  OTtploying. 

In  vi»^  of  our  oonolualen  tliat  Ui«  apwjllajit,  by  th« 
aXl6|t;&tl<ms  of  hla  bill,  flbowa  enrneraSilp  of  the  rl^t  to  safc» 
umt  of  the  name  *2sro  Umrx.  Slga  oorka,"  and  has  ahcrsm  aoto  of 
tiift  app«ll©«8  TJtoloh  Infringe  his  rtjrh%  to  th^  e^coluslve  ua©  of 
tJMit  nwto,  and  ccaiatltut©  imfalr  coisrpotition  in  traa©,it  folloiw 
that  the  action  of  th«  ohaaoellor  in  fsustalnlnr  &mm2TveT&  to 
tho  bill  '»wi  •rrcHioouB.     tho  decree  is  r«rrerae<!  satd  tho  oauao 
rMBHoSed  to  the  Cirowlt  Court  for  farther  prcooodlnrs  in  harmcsny 
vltb  the  -Ttums  horoin  ex]^r©s8«d» 
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BDWAIJD  MoOOWAH,   by  Patrldc  H.     f      ) 

MoOowani,  hi  a  fatjaer  and  next      |      )       APPEAL  FRQH 

\  Ap]?0ll®l,      )  SgpEHIOR  OOU!?T, 

VB.      \  /         I  COOK  OOOSTI, 

OaiCAOO  GITI  RAILWAY  \OMPAHy/  OA^    T     /V«     3    *0 

\AppeMant.  K  U  ^  X<.r^*  ^ 

MB.  JDS'ilOE  CJOODWI.^  delivered  tlia  opinion  of  th©  court. 

Appellant  oeelce  to  reverse  a  Judgnent  agatnet  it  for 
|»,000,  reoovorod  by  the  appellee,  a  minor.  In  an  action  for 
dasmges  for  personal  Inlurlos  alleged  to  have  been  sustained 
through  til©  neglisenoQ  of  appellant.  Tno  original  declaration 
charged  that  ufhile  appellee,  then  thirteen  years  of  ago,  yas 
attenpting  to  cross  \Testecm  Aveanue,  and  vraa  in  the  oxercloo  of 
all  due  care  and  oaution  for  hie  own  safety,  appellant  eareleBU^ 
ly.  Improperly  and  negligently  ran  certain  of  its  care  In  a 
southerly  direction  on  ©stem  Avenue  after  croBtsing  Archer 
Avenue*  where  appellee  ^vas  crossing,  bo  that  a  car"  etruc*  him 
and  crushed  his  left  le?;.  ihis  declaration  was  filed  I'Jovembor 
S2,  1912,  and  <m   October  S2,  1913,  an  additional  coi;nt  ^rae  filed 
in  "arhich  it  waa  charged  that  appollent  Invited  appellee  to  ride 
upon  one  of  the  cars,  and  while  he  was  so  riding,  appellant 
caused  the  oars  to  be  jerked  and  Uuiiped,  end  thereby  appellee 
was  thrown  off  frora  said  car  and  ui>on  the  atreet,  ajad  the  •shoels 
of  said  car  passed  over  his  left  leg  and  in^iared  hiai.  A  second 
additional  count  was  filed  upon  tho  same  *.2i3ory.  Afterwards, 
DecenCber  5,  1914,  a  further  count  tyaa  filed,  charging  a  failure 
to  comply  with  the  municipal  ordinance  prohli?1tlng  the  use  of 
trailer  cars,  to  Tihioh  waB  added  a  count  setting  out  the  ordi- 
nance requirin -,  street  railway  conpanies  to  provide  each  car 
with  a  -fender,  so  ao  to  r^:uard  passengers  and  pedestrians  from 
being  injured  or  thrown  under  the  wheels  of  the  oars,  and  a  final 
count  ^ich  charged  that  while  appellee  was  lawfully  present  on 
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W®0t©m  Avenue,  appollcait  oareloaoly,  wfongtully ,   wilfully 
nod  wantonly  caused  a  certain  train  of  oars  which  w®r®  being 
operated  in  an  oao'erlj  dlreoticm  along  Archer  Avenue,  to  be 
quickly  and  r>apldly  reversed  -.Tithcyut  waxning,  and  operated  in 
a  aouthorly  aireotion  sulong  Veatem  Avenue,  -Jid  to  run  into 
and  strika  with  foro«>  and  violence  appellee. 

^'Jhon  the  oaoe  wao  BuT^mitted  to  tiie  Jury,  the  court  in- 
stmeted  the  Jury  that  the  appellee  could  not  reoover  under 
the  original  deolsrati(m,  directed  the?3i  to  dioregard  it,  and 
to  find  the  .s.p;>ollant  not  ;Tiilty  as  to  it,  Tao   court  further 
Ina  true  ted  th®  jury  that  tSrie  apT>ellee  oouifl  not  recover  under 
the  rirot  of  the  two  additional  counts  filod  Deoozaber  5,  1914, 
•j^hioh  related  to  trailer  cars.  3o  cross  errora  have  "been  as- 
aigaed.  'i'ha  oaao,  therofore,  went  to  the  Jury  upon  the  counta 
oharglnj-  that  appellee  was  injfured  while  riding  on  the  oar  at 
the  invitation  of  the  appellant  i  that  he  was  iji^iired  by  reason 
of  a  violation  of  the  fender  ordinance,  and  thai  he  -nita   in- 
jured through  the  "^rilful  and  wanton  raioconduct  of  the  appellant. 
It  laay  bo  said  at  the  outsset  that  there  was  no  evidence  of  any 
invitation  by  appellant  to  appellee  to  ride  on  its  cars,  eaid 
appellee  did  not  soelc  a  verdict  on  that  theory;  constjquently, 
there  was  nothing  to  justify  a  recovery  under  the  flrat  and 
second  additional  counts  filed  October  22,   1913.  Th@   qpaestion 
presented  le  »a  to  '.^aaether  the  j\idsm<int  can  be  auatalnod  under 
the  two  i^enaalning  counts. 

'£he   evidence  disclosed  tliat  a  motorman  and  conductor 
went  with  a  tirolley  o€u?  to  Roctorell  Street  near  Archer  Avenue, 
tCfur  blocko  from  ~;eBt©m  Avenue,  and  there  attached  the  trolley 
car  to  four  diamantied,  open,  s^namer  oar  bodies  placed  on  tem- 
porary trucks,  for  the  purpose  of  taking  them  to  the  ear-bam 
at  60 til  Street  and  Emerald  Avenue;  vdien  they  did  this,  they 
found  a  nunber  of  boys  jioaolng  on  m^id   off  the  oars*   Iho  con- 
ductor attempted  to  keep  them  off,  but  they  continued  getting 
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on  and  off  ixntil  tlio  trolley  car  with  th©  dlmaantlsj^  cars 
reaohod  'Toatem  Arenu©  by  way  of  Archav   Axranue.  The   trolley 
©ar  then  a'.vltchod  th®  mx^mor   oarej  attachod  to  it  onto  the 
nortSi-bound  track  on  -.Testom  Avonuo  to  a  point  north  of  ?rchor 
Aveoniej  the  four  sixBEser  oars  wero  then  puabod  by  th©  trolley 
oar  oyer  tho  ci*oss-ovor  to  tho  south-bound  traoJc,  and  proooodod 
south  on  V'estai'n  Avenue.  The  conductor  tras  on  th©  trolley  oar, 
ishlch  was  in  the  rear  of  th©  othor  oars?  th©  ermmaer  oara  wore 
not  aqxilpped  with  fendera,  TI^o  teotln-ioaay  of  appolle©  and  tho 
boy  i^io  was  with  him  was  to  th©  ©ffoot  that  they  looked  in 
^B4h  diraotion,  notloed  th©  train  '^ras  than  on  the  north -bound 
track*  saw  no  oars  or  train  on  th©  soutli-bound  track,  ssnd  pro- 
ceeded to  walk  east  across  th©  tracks?  that  as  he  iras  uralkins 
across,  he  was  struck  by  tho  front  oar,  knocked  doim,  and  his 
foot  run  over,  svideno©  was  offarod  on  behalf  of  the  appellant 
tending  to  aupport  its  thoory  that  appolle®  was  inured  wlill© 
attfflapting  to  let  domi  th©  rmming-board  on  th®  side  of  one 
of  th©  oprni   cars.  In  support  of  it,  it  offered  testiiaony 
tending  to  show  that  appellee  had  stated  to  a  policeman  ^o 
took  him  h<me  in  the  patrol  wagjm  that  h©  was  hurt  x^^hlio  riding 
©n  the  oars;  that  In  reply  to  the  polioocmn^s  question  as  to 
how  be  was  hurt,  he  replied,  "Oto,  I  iwas  riding  on  th©  oars, 
and  I   slipped  &n&   fell,  and  got  oy  foot  cruahed.*  Iliis  was 
denied  by  appellee,  lliare  was  also  testimony  on  behalf  of 
appellant  that  th©  cars  stopped  before  they  reached  Archer 
Avenue,  and  consequently  laust  have  been  norins  vei:^  alo-srly. 
Appollsjit  contends  that  it  was  ejtrror  for  the  ccfurt  to 
permit  the  fender  ordinance  to  bo  received  in  ex'idenoe  on  tha 
ground  that  it  was  not,  either  in  its  terms  or  in  its  intention^ 
applicable  to  a  case  where  a  disenantled  oar  was  being  moved 
from  on©  place  to  another,  "h®   ordinance  provided  that, 
'Brttry   person  or  cojrporation  controlling  any  street  railway 
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in  the  City  ohall  equip  and  provide  saoh  and  ©vory  oar  used  on 
ouch  Btreot   rail^my  tslth  feadoro,  ^  <*  •  imd  'itiloh  tSiall  b# 
soour«ly  attached  to  the   front  ©nd  of  suoh  oar  so  as  to  guard 
p&QQ6nzor&   or  podQstrians  from  being  Injured  or  thrown  imdor 
tho  Ttiiools  of  auoh  oar  in  oaae  of  a  collision  or  othar  accident. " 
'Xh&   firat  quostion  vxMch  arlsos  is  as  to  '\*iethor  the  care  in 
queotlon  ocMn©  v,'lthtn  th©  d03l>;natloa,  "©ach  and  ©vary  car  uaod 
on  suoh  Qtroot  railway.*  Th&   verb  "ubq^   in   definod  as  "to  mak© 
uao  of J  to  oonvort  to  one's  aorvicoi  to  avail  one's  solf  of?  to 
omployj"  (vJebator'a  :i&^   Intomatlonal  Dictionary)  and  also,  "to 
m^lxny  for   i-h©  tccoapliahEient  of  a  purposaj  ttirn  to  aoooxmtj 
aake  ua©  ofj*  (I'unk  &   Da^ialls*  Dlotionary).  It  clearly  appears 
fiwa  the  evldono®  that  the  disBDaantlod  and  discarded  smiamor  cars 
Which  had  been  placed  upon  temporary  truofce  and  were  being 
moved  to  tho  coampany'a  car-bams,  were  not  being  used  on  th© 
ruilway  within  any  of  th©  definitions  given,  and  the  other  ordi- 
nance offered  in  evidence  and  reliod  upon  in  one  count  of  the 
declaration  ahowe  that  these  cajro,  since  tJhey  wer©  trailer  care, 
could  not  be  lawfully  used  or  employed  any^lisre  in  the  Gity  of 
Ctoioago.  'ih©  question  ia  not  as  to  ^shether*  a»  a  laatter  of 
xjublic  policy,  th©  term©  of  tl\o  ordinance  sSiould  bo  broad  enota^ 
to  cover  the  case  in  qpiestion,  but  as  to  rrhothor  ita  terms 
actually  did  cover,  and  we  are  olearlj!'  of  tho  opinicMi  that  they 
did  not.  It  nay  well  bo  that  the  scoi)©  of   th®  ordinance  Is  not 
limited  to  cars  aotu3.11y  at  the  time  engaged  In  transportation, 
or  otherwise  in  actual  service,  and  w©  go  no  further  than  to 
hold  that  tho  car©  in  the  present  Instance  did  not  coce  vd.thln 
its  temiB.  Th©  action  of  the  court,  therefore,  in  receiving  the 
ordinance  in  evidence  was  en^oneouo  and  for  ^^J-iat  roaeon  the  Judg- 
Etont  of  the  Superior  Court  rmjist  be  reversed,  .'nit  ir&   are  of  the 
opinion  that  there  Is  another  valid  objection  ^yhich  compels  suoh 
a  reveroaJL*  Iho  only  remaining  count  upon  "itdSiioh  the  verdict 
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ootild  r«Bt  l0  the  one  charging  wilful  and  wanton  injury* 

Tbo   question  of  what  conatltutss  wilful  aed   itanton  in.jury 

h&&   been  freqpaontly  disousaed,  by  our  Supremo  Court.  In 

Chloaj:;o  City  Ry.  Co*  v.  Jordan j  215  111.  S90,  th©  court  said, 

at  pag©  5971 

"^HegllgonoQ,   ©von  vrhon  gross,   Is  but  enn  omlaslon 
of  duty.     It  is  not  deolgfi^d  end  intentional  iiiao^iof, 
although  it  Diay  bo  oogoat  ©vldenoe  of  such  an  act.* 

(Cliioa^^ffl ,   Euylin^'j^ton,  .and    'ulnoy  paiXroad  'jO.'  Z.' 
Johnson,   ibS  ill.   tlS'.T    'liero  tRere  I's"  a  particular 
jjatoiitlon  to  injure,   or  a  dogr^o  of  ^Tillful  or  wanton 
I'ockloaanass  isiiioh  authorisoa  a  presumption  of  an 
intention  to  injur©  gonorally,   tha    .ct  oeasoB  to  bo 
moroly  negligent  and  beooaaos  willful  or  •■rs.ntcm.   In 
Buch  a,  oat;©  thare  may  be  an  actual  intent  to  Injure, 
or  Buch  a  conscious  or  intentional  disre-ard  of  the 
rights  of  otliere  as  to  warrant  a  concluoion  that  an 
injury  was  Intondod.     Th©  true  tnlQ  "/fast  str.tod  in  the 
oaso  aboT0  citod,    that  in  nej-llTsnce,  raerely,   thero 
is  no  purpose  to  do  a  v-^rongful  act  or  emit  tht*  per- 
farmanoe  of  a  duty,  but   that  there  say  bs   such  a 
dorollction  of  duty  as  will  fumlfish  ©vldenc©  of  a 
willful  or  wanton  act." 

When  the  evid^ioe  in  this  record  is  road  in  a  light  most 
favoi*abl®  to  axjpello®,  ise  ar«  of  th©  opinion  tJiat  there  Is  a 
complete  f allure  to  eatabliah  this  charge.     STiere  la  no  ooa- 
petent  eridence  eu-fflcient  tc  cue  tain  a  flndtng  that  the  car  a 
tn  question  wore  bain?;  pushed  along  th.®  traoi:  <^t  an  excossivo 
rat©  of  speed,   sasd  tiiere  is  nothing  in  th©  surrounding  olroum- 
Btanceo  shown  whleh  would,   in  our  3ud,gaont,  warrant  a  jury  in 
oaying  that  tha  conduct  of  appellant's  serrajits  in  laoring  th© 
car  a  in  the  ma.nn0r  in  which  they  were  shoisn  to  Lav©  h^en  moved » 
oonatltuted  irilful  or  wanton  mlsoonduot, 

Th©  judgmsnt  of  the  Superior  Court  ia  raveraed  and  the 
oauso  ramandad  to  that  court  for  a  new  trial. 
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ED.  0.  mim  FikpzfiUifo., 

■,,    kpptltme,       p        APPEATi  FROM 
va.  /)  COUNTY  OOUHT, 

PETER  &  VOLZ,  /      )  COOK  OOOHTT. 

■^05  I. A.  3  79 

MR.  JUSTICE  G-OODWIH  dolivored  th©  opinion  of  th«  oottrt. 

Appellants  seek  to  reverse  a  Judgmont  against  thon  for 
#274.00  for  damagea  alleged  to  havo  boon  eitfforod  by  appollee, 
vrho  did  business  imder  tii©  naiae  of  Sd.  C.  3mith  S'UfTilt'ur©  Oo., 
&a  the  roBult  of  a  breach  of  a  contract  for  an  excluslv© 
ap;«3noy  for  the  aale  of  appellants'  soliool  furniture  in  Harris 
County ,  Texas . 

■3310  ovldenco  diocloaed  that  after  aom©  preliminary  cor- 

i^apondenoo  appellee  isrote  appellants,  offerlnp;  to  oarry  their 

line  of  goods  if  he  were  given  th©  exclusive  agency  for  Harris 

Coiuaty.  Appellants  replied  as  follows » 

"In  reply  to  yoixr  letter  of  the  C^d  will  say 
that  ^o  are  ^lad  to  not©  that  you  will  accept  our 
agency  for  liarris  Co.  '7e  will  give  you  th©  ©xcluslv© 
agency  for  that  count;/  anci  should  we  happen  to  close 
up  with  son©  one  else  for  Texas  we  will  not  allow  th®m 
to  handle  o\xv   doslc  in   your  county.  "le   will  advise 
them  that  that  is  your  oxcluaive  territory  and  that 
tixey  must  keep  out  of  there." 

ihoroupocti  appellee  placed  an  order  for  appellants*  goods 

and  nade  bids  for  contracts  to  supply  school  furniture  to  the 

school  boards  at  Brunner  and  Houston  Heights.  It  appearc  that 

W.  C.  Willis  &  GompmK^   submitted  bids  for  the  asan©  contracts, 

at  figures  slightly  under  those  axiboitted  by  appellee,  and  was 

awarded  "Ui©  contract.  There  was  aiaple  evidence  to  sustain  a 

finding  that  Willis  &  Ocaapany  acted  as  agents  for  appellants, 

and  th©  oloseneea  of  the  bids,  taken  toj?:ethor  >?lth  the  other 

evidence  in  the  record,  warrants  tb©  conclusion  that  had  It 

not  been  for  th©  bids  of  appellants'  agont  ■•■illla  &   Oorapany, 

appellee  woiild  have  boon  successful.  Thesr©  is  also  sufficient 
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iWiiytgnt  9rldeno9  of  tlm  amount  ^ioh  &ppe lied  tsrould  have 
nade  had  he  obtained  tlie  contracto. 

The  first  question  raised  is  as  to  whether  the  agroeraont 
in  r©i?;Brd  to  the  axolualvo  agency  conetituted  a  bindini^  con- 
tract.    There  w&e  on  off  (Mr  on  the  part  of  appellos  to  hecoiae 
the  agent  of  Uie  appelloits  and  pla.oe  an  order  for  their  j^oodB 
if  ho  veiTe  given  the  9xcl\2Sivo  agency  for  hie  county.     Appel- 
lants accepted  th®  offer  In  writing,  and  appellee  proceeded 
to  purchase  appellants'   goods  and  enter  actively  into  the 
work  of  prodoting  their  sale.     \?e  think  it   Is  impossible  to 
s*y  that  these  facta  did  not  create  a  binding  and  enforceable 
contract.     The  extent  to  t^ich  the  parties  were  boxmd,   and  the 
duration  of  the  c<m tract,  are  not  taattors  before  usj     it  is 
fluff iciont  to  say  tliat  the  facts  dlsolosod  by  the  evidence 
constituted  a  breach  <m  the  x«i^t  of  appellants  for  fdxieSi  ap- 
pellee was  entitled  to  recover,     ilia  ovldenoe  in  regard,  to 
damages  consisted  of  the  pfioe  lists  of  appellants,  the  S3m^mt 
of  appellee's  bids,  ani  a  computation  as  to  the  net  cost  of 
the  goods  delivered  at  the  Bnamer  and  Houston  Helffjita  Schools. 
The  evidence  was  coapotent,  and,   in  our  opinion,  furnished  a 
proper  baeie  for  tlie  ooraputatlon  of  appellee's  daraages.     Ap- 
pellants object  to  the  introduction  of  a  copy  of  the  following 
telegram  fr«a  appellee  to  appellajtits: 

*So]iool  business  just  opening*     Several  large  deals 
to  be  closed  this  week.     Mr.  Willis   showing  your  samples. 
W©  expect  protection  in  Harris  Oounty,      "ire  answer." 

The  original  telegraia  filed  with  the  telegraph  cospany  would 

have  been  the  best  evidence.     Appellee  laid  a  foundation  for 

the  inti*0'Iuction  of  the  copy  by  aooountlng  for  the  destruction 

of  the  original.     Ihe  telegram  itself  was  coapetent  to  sho-sr 

that  ap-ellants  had  notice  of  the  activities  of  Willis. 
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Counael  for  appollanto  crltlcla©  certain  InstructionB 
on  the  tiieoiT'  tlaat  the  exclusive  contract  with  appellee  -srao 
for  the  sale  of  appellants'  desks.     Tno  contract  clearly 
ahov/a  that  It  was  for  trio  ©xcluaive  ardency  •'for  yovr  line 
for  Harris  Goimty."     But  1?  appellants*  contention  were 
accepted.   It  vsfould  still  be  tnie  that  by  breaching  the  con- 
tract and  permitting  arsoiiier  a^-^nt  to  bid  against  appellee 
for  the  sal©  of  appellants'   desk©,  anpelleo  lost  in  each  case 
tlie  entire  ooa tract  for  das&s,  which  constituted  the  bulk  of 
the  contract,   and  for  th©  other  suppllea  as  well,   and,   there- 
fore, in  any  erent,  the  measure  of  the  dasnages  io  the  value 
of  the  contracts  lost.     C-ouneel  also  oonplain  of  the  second 
instruction,  which  told  the   jury  that  while  the  law  portal ts 
a  defenciant  in  a  oaae  to  testify  In  his  own  behalf,  never- 
theless,  they  have  a  ri-^Jit,  in  wei#iing  his  evidence  and  in 
determining  how  much  oredonce  to  to  be  given  to  it,  to  take 
into  craiai deration  t2»  fact  tJmt  he  is  the  defendant,  and 
that  he  Is  interested  In  the  result  of  the  suit.     Had  appellee 
also  tostlflod,   it  would  have  boon  erroneous  to  single  out 
the  appellants,  but  as  he  did  not,  tJie  instruction  was  proper. 

As  w»  find  no  error  in  the  rulings  of  the  cowrt,   the 
jud^ant  is  affirmed. 

AFFZBMED* 
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WPJSK.  H.   MoiCEr,    'lt^0t©©  In/         ) 
Ikankruptoy  of  tti&  instate  or        j 

vs.      \^  i  )  COUJI'TSr  COUIW, 

"^  305I.A.381 

liE«  J03110SJ  a<X)l»n^  daXlYoaPOd  th)0  opinion  of  th«  ©ouH. 

t!h«  »]^llant  B»«iko  to  r«Torae  a  Judgadnt  for  f400.00, 
onterod  aji^inat  it  in  ooaipenftatiani  for  daaiag^M  alleged  to  have 
b«®n  suffered  by  tise  ftppallad  <m  acoount  of  aj>p«ll6nt*a  breach 
of  tlio  following  oontr^i^ti 

"Oaioftgo.  Soveeber  Slat,   If) IS, 

Fr«r»>is  Oropper  Co., 

318  !}.  MicLisan  Avo., 

ahioa(50.  111.  Attontioai  of  My.   Straro. 

aeteitleaam- 

•'/©  will  laato  eablaots  for  you  of  slsa  and  airjon- 
sloas  as  -^T  yoiir  aassple,  vdtii  islndo^?  glasa,  h«ig* 
ers,  brasa  binge  a,  Forg'a  springs  ectkI  bimss  tenoba, 
alGslon  staAn  -.nd  '.vaxed  oak  finlsli,  for  -an  order 
of  five  thousnad  (BO0O)  for  I'wo  llaoupssad,  /Jevon  Iimdr^ft 
Fifty-i''lT6  PQlXara   (f^Srefc.CO).     Vou  ar©  tcTHavo  on© 
ilabuoandrTlOOO)  of  theai©  on  or  b©for©  Deconber  20th, 
asid  Uie  balanc©  as  qjaio^ly  as  possible  tiiero-ftar,   snd 
not  lat®r  than  Fobcniary  IKth.     Tarns,  not  oaMi.  no  dia- 
count.     In  this  ficui*©  ^©  include  th©  patting  on  of 
docalcasasila  TStiioh  we  are  to  fvimiah,  and  r&i(^<  will 
oonslBt  of  your  rtrsj»s  njso®  and  U.^icaso,'   in  l/S" 
letters  mib  jjeot  to  approval,  one  csaKipl©  to  bo  submit  tod 
before  prooooding  with  t!i»  work. 

■rourfi  vory  truly, 
iMWBia2£-liof£>Bann  Oablnot  >orlca. 
Per  Max  C/.  j.    .offraan. 

Aoeoptod  for  '3'he  'rYanela  Oroppor  Co. 

0.  Af   3tr«vo#* 

A  oaeiplo  -^an  subadttad  to  ts^T^ollnnt,  and  aftorwarda  a 
thousand  boxes  -^or©  subatasitlallT  0!aRr''lot!sd,  and  th®  r»«t  -par- 
tially oojaploted.     Appollant  rofuaod  to  aooetJ^  sny  portion  of 
th©  boxoa,  on  \h»  ground  tl«£t  t^jcy  »«ro  not  aa  ordorod.     From 
tho  rooord  It  appears  that  tit©  l.n«lda  d©pth  of  the  «a»|)l©  sub- 
Bitted  by  the  appellee©  waa  id@i;tioal  with  thjat  of  th*  on© 
Wt^w^  to  Irs  th©  contract,     "■hil©  the  ♦t^denoo  dlrcloaod 
tlmt  its  lenatfa  vaa  ia-l/6  inohce  and  broad  th  ll*l/8  inohos, 
ae  oompar^d  witJi  16-7/16  inoh^a  and  XX'-l/lQ  inohea,  thla 
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VKurlatloQ  of  a  llttl*  awjre  than  l/4  ot  an  iruaib.  In  one  dirsensioai 
ana  a  little  loss  tlHBi  x/4  of  an  Inoii  in  fl»«>t3i»r>  l&  no^daboro 
ahoTsn  to  havQ  been  material,     llae  ^jjaQotlai  of  i*i«th«r  th»  besco* 
nsmufacturod  w«r^  In  aecordane©  vith  the   terraa  of  th«  contract 
mus  ono  for  the  jN|ry*  letoo  had  an  oprortunity  to  lnB;>o^t  t>oth  tl» 
Bsmpl©  rof erred  to  in  the  oon tract  emA  the  on®  offered  in  evi~ 
denoe»     lh©  cpeaticm,  also»  of  fi^athar  apjjollant,  tjy  lt«  qftm 
aotiona,  had  prevented  i3»  ccaaplettcsa  of  the  boxes  at  the  tlia» 
etipulated  in  sjie  oontraot,  and  If  net,  v*ietlier  It  had  laaived 
tJiat  proTisioa,  was  al»o  one  for  tu.®  Jury,  a«d  »«  are  tsaablo  to 
a«y  that  tiaeir  eonclusion®  in  favor  of  tfee  e^ppellee  were  isiaEl'- 
fectly  s^fcinjBt  ttie  ¥s>lgiDtt  of  %h»  ©Tldencc. 

For  appellant  It  is  furtfc.er  ccsat ended  tfe«t  there  tb.^  no 
evidence  upon  ^Tliloh  tise  |urr  oeuld  1>a»e  a  finding  itn  to  dmna^s* 
Ead  tixc  apxHjllsmt  resolndefi  Uit  contract  l>©fc>r©  mif  wex*:  was 
done,   the  dfflBages  ts-ould  obvloualy  have  been  the  difference  be- 
Vmm  the  coat  of  rcwcaifaoturinn;  end  tit©  contraot  price.     Tho 
evidence  did  dl80l03e>  hoisrovsr,  that  at  loast  one  thmxntmd  of 
the  boxes  wsre  BUjMartaatially,  althoij^i  not  ssa tl rely, oosaple ted » 
snd  thirt©«Bi  lamdred  of  tii®  ortier  were  in  ■rorloua  stages  of 
namri'act^ire.     .viiere  wsta  also  ©videaic^  tj«s,t  the  hocwu  were  of  no 
value  to  appellee,  msd  had  no  Eiarket  value j^  sad  that  the  total 
aalvage  m.  tlie  ontire  3,300  boxes  would  not  essceed  |14I5.00. 

In  vl©w  of  the  fact  t53,at,  according  t«  appellee's  evldenoe., 
there  were  a  thouaaad  boxes  subetantially  acasnloted  for  ^icdhi 
It  would  have  be<m  entitled  imder  the  contract  to  #550 ♦00,  and 
tiiat  there  w«hre  thirteen  hundred  other  boaree  in  varloiis  sta®ee 
ot  WHrnfacttire,  w«  are  mmble  to  aay  that  a  verdict  for  ^iOO.O© 
Is  not  sustained  by  the  evidence.     In  these  oirounetancoe,   the 
Judr^aeat  of  the  County  Court  will  be  affirmed. 
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SAMUEL  BAEUKTT,  ) 

ApnolXe©,  )        /appeal  from 

\  ^        . 

V8.  \  )       I         MU17ICIPAL  COURT 


THCatAS  STAKTOH,   ot  aly,)      I  OF  CHICAGO. 

Appellantd.)     I 


MR.  JOSTIOS  300D?/IK  dendvorttd  tli« 


Appellfisnt  aeaks  to  rerers©  a  judgment  «iit«red  against 
hlax  and  anotliar  for  damages  on  aoooant  or  th©lr  failure  to 
p«irform  a  vfrltten  contract  antorod  into  betw&wi  iium  and  ap- 
pellee, by  wliioJi  appellee  asroed  to  purchase  and  they  agreed 
to  sell  certain  real  oatat©  for  tlie  aum  of  ^,900.     Thia  con- 
tract contained  the  following  provision} 

•iMs  oontraot  and  ti:e  said  earnest  noney  ^^all 
bo  held  by  Stanton  &  Son  for  the  tautual  benefit  of  tJie 
partiea  concerned,   and  after  the  consucimetion  of  the 
eale  he  shall  be  at  liberty  to  retain  the   cr-nceled 
ooatraet  permanently?   and  it  shall  be  the  duty  of 
said  Stanton  &  Son  in  case  sail  earnest  uonoj  be 
retained  as  herein  proridi'd,   to  apply  the  eano,  first, 
to  the  payment  of  any  expenses  incurred  for  the  vendor 
by  his  agent  in  said  natter,  and  second,   to  the  paymeait 
to  vendor's  broker  of  a  corcnisslon  of  per  cOTit 

on  the  aelling  price  herein  mentioned,  for  his  services 
in  pjToourins  thio  oontraot  rcaiderins  the  overplus  to 
the  vendor. 

There  is  no  dispute  but  vSmt  tJie  contract  waa  slf3;ned 
by  the  parties  and  turned  over  to  one  John  L.  Stanton,  Jr.,  a 
BieiBber  of  the  fir©  of  Stanton  &  Son,  isho  put  it  in  the  files 
of  thAt  firmj  nor  1»  it  disputed  fhiat  e-mest  money  was  de- 
posited with  Stanton  &  Son,  In  accordance  with  the  texros  of 
the  oontraot. 

It  la,  and  was,   the  contention  of  appellant  that  the 
oontraot  v/as  not  binding  on  aocoi-mt  of  a  want  of  deliver^, 
eaid  for  the  purpose  cf  Buetalning  thia  defense  he  offered  in 
erridenoe  teetlnony  to  the  effect  that  it  w^aa  not  the  intention 
of  the  parties  that  the  contract  should  be  binding  or  should 
bo  delivered  until  certain  infosTaation  had  been  received.     It 
la  a  complete  answer  to  this  poaition  to  say  that  the  manner 
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of  tiio  delivery  to  bo  xi»do  wao  expressly  stated  In  the  contract, 

and  it  is  not  denied  that  the   contract  waa  turned  over  to  the 

firra  naEted  in  th©  contract.  th&   contention  of  tJi©  a'onoHant, 

therefore,  la,  in  aubs'iince,  nothing  but  thla,  that  althou^ 

the  contract  ws3  slr^ned  by  the  parties,  tmd  placed  In  liie 

handa  of  th©  ftrm  named  by  its  tertns,  it  was  not  the   Intention 

of  the  partioo  that  it  should  operate  until  one  of  the©  had 

made  a  further  inveatigation.  It  thus  beccanee  a  very  bald 

attempt  by  ornt   of  the  parties  to  a  contract  to  vary  its  terrao 

by  a  parol  agre^aont.  A  deod  may,  of  course,  bo  deposited  in 

eacrow  and  delivers'  \7ithheld  until  the  hapr^ninr  of  some  event 

agreed  upon  by  the  parties,  but  in  the  preeent  case,  the  only 

delivery  intended  waa  aade. 

Appellant  also  contends  t.hat  ti^o  court  ©rred  in  axclud- 

Ing  evidence  that  ti^o  appellee  refused  to  take  the  property  . 

on  aoco  .nt  of  the  anount  of  apecial  aaseaar^nts  duo.  'ihere 

are  two  answers  to  this  oontention.  In   the  first  place,  the 

affidavit  of  merits  did  not  aet  up  such  a  defonao.  The  only 

portion  of  the  affidavit  under  'sSilch  appellant  claliafl  it  ^&e 

adiaissible  la  aa  follows  j 

"Fourth.  Ihat  the  plaintiff  has  not  done  md 
porformed  evorytiiing  in  aaid  all0"0d  contract  con - 
tain'jd  by  hin  to  be  performed  and  has  not  been  ready, 
sfilling  and  able  to  pay  to  defendants  any  balance 
of  the  oaid  alloged  purchaso  price  therofor,  and  never 
tCTidered  to  this  defendant  or  oithar  of  said  defendfinto 
any  purchase  prioe  therefor." 

'JQie  appellee  was  not  required  to  do  anything  or  pay  sany- 

thing  until  certain  things  had  been  done  by  appellant,  ^hijih 

it  la  very  clear  were  never  done.  The  evidence  offered  .as  of 

an  anticipatory  bi^aoh,  and  was  not  in  any  way  covered  by 

appellant's  affidavit.  Appellant  made  a  motion  for  leave  to 

file  an  saended  affidavit,  bub  abandoned  it.  The  second  etnswer 

to  the  oontanticm  is  that  appellee  irlthdrew  his  objection,  and 
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said,  "Let  the  witnessa  teotlfy.     I  don*t  want  to  take  up  the 
tine  of  the  court  and  the   jury.     I  withdraw  my  objection.* 

AppellOTit  rurtJior  contends  that  the  court  made  Iroproper 
Fenarka  and  oomr'ents  In  the  prosenoo  of  the  jury  which  were 
pre^dicial  to  the  appellant.     The  diitouasion  In  the  preaeno© 
of  the   S^jry  was  ??lth  reference  to  the  admission  of  certain 
e-videno©  which  thia  court  holds  was  p3rop©rly  oxoludod.     We  do 
not  oee  how  thia  could  have  prejudiced  appellant's  case. 

Btio  objection  that  tiie  court  in  Its  instruoticaio  fallod 
to  lljait  tho   ,jury  to  the  claim  set  forth  in  the  declaration 
and  to  oonflne  tJhie  jury  to   the  oridonco,   is  not  well  taJcon. 
Tlie  Isau©  was  plainly  and  clearly  pointed  out  in  the  Instruc- 
tions, tshich  were  declared  to  be  a  serlos,   and  tho  inotruotiona 
expressly  confined  the   jury  to  what  they  fiaund  frwa  the  evi- 
dence. 

Wq  are  likewise  unablo  to  sub  tain  thf>  contention  that  the 
presiding  judge  was  without  lawful  authority  to  preeldo  at  this 
trial.     It  apoears  that  the   trial  Judge  was  judge  of  the  County 
Court  of  Douglaa  County,  Illinoia,  and  the  Mtiniol|.ml  Court  Act 
expressly  provides  that  judges  of  the  Lfuniolpal  Court  may  Inter- 
ohans©  with  any  other  City  court  jtidgoa  and  wl.tli  oounty  judges, 
and  said  respective  judges  niay  hold  court  for  each  other  and 
porfoinn  each  other's  duties  t^rhen  thoy  find  it  neoosBar?;-  or  oaor 
vonient.     "Ee  right  of  a  county  judr©  to  sit  in  the  Municipal 
Court  when  requested  has  been  expressly  upheld  by  our  JJUpr^ie 
Court.     (See  Agxerloan  Bad;:!^  22.' JL*  IriProve^ent  Association, 
246  111.    589.) 

ih©   jud^ent  of  tho  Municipal  Court  is  affirmed. 
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aUOJEL  BAHMKTT,    I  } 

ApiJ^llee,  ) 

va, 

JACOB  ?Ei)ER,  ot  alA  ) 

Appellant.  ) 
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OF  QRIGMO, 

20  5  I.A.  3  84 


MR.  JUSTICE  GOODWIN  dolivered  the  opinion  of  the  coiirt. 

Thla  ia  a  aopara"^  appeal  prosocutod  by  appellant 
from  til©   Judsiaont  rovlewsd  In  Bsmett  v.   Stanton,   ©t  al., 
iJo.   2189S.     For  tho  reascaas  tlier©  eta  tod,   the  jud^Tnent 
la  affirmed. 
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CHIGAOC  CITT  RAILWAY 
GtMPAHY, 

A9P«lIant< 
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CIRCUIT   COURT, 

COCK  Gnii?nfY, 

38^ 


20  5  I.A. 


laa.  JUSTIC  TAYLOii  d^iirerod  th«  •pinion  of 
tb«  oourt. 

Thio  iB  an  app«al  by  the  Ohloago  City  Ralltmy 
CUmyany,  appellant •  (hereinafter  designated  defendant) 
from  a  judgment  of  #67i$0*00  recoyered  by  iQliiabath  Stanton* 
appellee,  (hexeinafter  decignated  plaintiff)  in  a  eult 
for  pe-aonal  injuriee  aHee«d  to  hare  been  Buetalned 
through  the  negligence  of  the  defendant.   The  deolaration 
ooDtaiAQd  only  ©oe  count,  and  it  wbb  alleged  therein  that 
on  Ueoeabar  16,  191C,  the  defendant  ae  a  ooinmon  CRrrler, 
stopped  una  of  its  south  bound  stre^^t  cars  at  the  inter* 
t«otion  of  47th  and  Halsted  etref^ts,  to  reoeire  paseengers; 
that  the  plaintiff  desiring  t«  become  a  pasoenger  upon  aaid 
oar  promptly  attempted  to  >>oard  said  oar  wliile  it  was  so 
standing;  th&t  she  stepped  upon  the  lower  step  of  said 
ear  and  partially  upon  the  platform  of  the  same;  and  th*t 
thereupon  before  she  was  able  to  get  securely  upon  the 
platform  of  the  oar,  the  defendant  negligently  started  said 
car  forward,  without  notice  or  warning  to  her,  and  with 
unusual  force  and  Tiolenoe,  eo  that  ehe  was  thereby  thrown 
itpon  the  ground  and  injured. 


Aere  hare  now  been  two  trials  in  thl»  cane,  the 
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first  of  vhioh  took  plao«  ia  January,  X915.   (M  the  first 
trial  th«  plaintiff  r<»ooYer»d  a  juAsMcmt  for  i^6500.00» 
vhiah  was  roTersQd  by  th«  A|>p«llat«  Court  on  OotoVor  6, 
19X4,  (138  111.  App.  502). 

?tit  plaintiff  waa  a  drc^oamakor,  42  yoara  old  at 
tho  tirao  of  tiie  sooond  trial  and  unraarri^^'d.  (Uno«  oho  «as 
■vrantoan  yaare  old  she  Imd  worked  ehiefly  as  a  dresBsiakor, 
and  for  about  three  montho  jttst  prior  to  the  date  of  the 
a«aid«nt  she  had  b««n  working  at  a  dressiaakiag  plaoe  at 
47th  and  Lanisley  areaue,  about  a  aile  and  a  half  east  of 
Halsted  street.  Bhe  liTed  at  6149  :3lnerald  ayenue.  Her 
usual  way  of  going  home  vas  to  ride  west  on  47th  street 
from  X«anglcy  avenue  to  iialated  etreett  and  then  to  transfer 
and  go  south  on  Kalsted  street  to  SSnd  street.  After  quittiic 
work  at  about  SsSO  F,M» ,  I>«o«mber  15,  1910,  she  and  a 
Mrs,  Meyer  rede  west  on  a  47th  street  tmr  to  Haleted  street* 
Th^  got  transfers  and  then  crossed  over  to  the  northwest 
oorner  of  the  intersection  and  imited  for  a  south  bound 
Halstsd  street  ear.  The  interseotion  of  Halsted  street 
and  47th  street  is  an  istportant  Junction,  and  quite  a  nunber 
•f  persons  were  thvre  at  the  time  waiting  to  take  the  street 
«ars.  Centre  avenus  oars  w«nt  south  on  Halsted  street  as 
far  as  47th  street  and  thi^re  turned  west  and  ran  on  47th 
street  to  Centre  avenue,  where  they  turn  south.  Some 
Halsted  street  oars  went  south  as  far  as  63rd  street  and 
others  ran  as  far  south  as  79th  street.   Borne  Halated  street 
ears  ran  south  as  far  as  69th  street  ana  eooe  as  far  as 
79th  street.   The  plaintiff  desired  to  go  as  far  as  52nd 
street  and  Mrs,  Meyer  to  60th  street.  After  plaintiff  and 
Mrs.  Meyer  reached  the  northwest  ^rn^r,   and  after  a  number 
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•f  south  liound  anrn   had  sen«  lay*  a  i^uth  boimd  ife.l0t«d  BtreAt 
oar  earn*  up  ami  etoppdd  a  little  north  of  tha  north  line  of 
47 th  streat,  so  that  its  front  trueks  el oared  tho  aWlteh 
leading  around  to  47th  atroot.   It  was  a  double  truck,  pay*a»- 
7ou*«nt«r  «ar,  with  a  largo  reor  platform,  partitioned  off 
in  the  xaanner  tliat  pay-as*you*«nter  oara  are  usually  parti* 
tionad.  The  oar,  Inoluding  the  platform,  wae  orevded* 
(<^ta  a  number  of  persons  boarded  the  oar  as  it  eteod  there, 
ahead  of  the  plaintiff.   The  plaintiff  followed  the  other 
ent<Aring  passengers.   The  plaintiff  took  hold  of  the  bar  ia 
the  oenter  of  the  platform  with  her  right  hand  and  stepped  up, 
plaolng  her  right  foot  on  the  step  and  h«r  left  foot  on  the 
platform.  The  lower  step  of  the  ear  was  14  inohes  abSTa  the 
ground;  the  platform  vas  13  inohes  abore  the  step;  so  that 
the  platform  was  27  inches  abore  the  ground.  When  the  oar  start 
#4  Xrs.  Heytr  had  not  touohed  the  oar;  she  reiaained  on  the 
ground  with  aamy   other  persons  apparently  waiting  for  cars. 

On  behalf  of  the  plaintiff,  it  is  claimed  that  tha 
ear  started  forward  suddenly  with  a  Jerk  or  sudden  start, 
and  she  was  Jolted  baok  a^^inst  a  pascen^er  who  had  hold 
of  the  back  bar;  that  she  then  swung  around  back;  that  her 
"left  foot  oame  off  tae  platform;*  that  her  "right  foot 
saemad  to  grind  off  the  step;"  that  "her  right  foot  kind  of 
got  away";  that  she  InToluntarlly  fell  en  her  baek  on  the 
parttment.  On  behalf  of  the  plaintiff,  the  only  witnesses 
oalled  ti^o  testified  as  to  the  aotual  oceurrense  were  her* 
self  and  i^rs.  Meyer* 

On  the  part  of  the  defendant,  it  is  claimed  that 
the  plaintiff  "fell  by  reason  af  her  attempting  to  step  off 
batdcwarda  from  the  mo7lng  oar  as  soon  as  she  dlsooTored  that 
the  oar  was  starting  wlttiout  taking  her  sosq^anion  aboard;" 
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thftt  the  sol*  4wiuti«  of  th«  aoeltient  wm  plaintiff *b  Tolun* 
tary  act  in  etttpplng  fron  thft  ear  in  suoh  a  Manner  that  0h» 
lost  h«r  balance  liy  getting  off  baokvards.  The  «ltno»8«s 
for  th«  (lefonAant  doniod  that  thero  wao  any  unuoual  Jork  or 
lureh  in  oomieotion  with  the  starting  of  the  oar»  anci  denied 
that  the  plaintiff  wao  oirung  around  in  any  nanner.   On  bo* 
Imlf  of  the  defendant,  six  wltneeeee  w>!'re  oalled  ancJ  teeti* 
fied  to  the  ooeurronoe.   The  conductor  of  the  oar  had  died 
before  the  firet  trial.   The  meienBan  and  the  vitnesBOS, 
Ryan*  fro o tor  and  MoHaaee,  testified  that  the  ear  started 
without  any  unuaual  auddenneos  or  jerk.  The  iritn*oso«« 
Prootor,  Duyil  and  jfiyan,  ieatified  that  the  oonduotor 
¥oforo  starting  the  oar  cmlled  out  a  imrnlng  of  sobmi  kind 
as  to  the  oar  being  about  to  start*  The  witnesses,  &^airanee,i 
Ihspil  and  MoGuire,  testified,  substantially,  that  the  plain- 
tiff after  the  oar  started  in  motion  Toluntarily  stepped  off* 
fho  witnesses,  MoKaaee,  MoOuiro  and  Prootor,  testified  that 
Itrs*  Meyer  or  some  one  oalUtd  out  to  her  (the  plaintiff)  just 
before  sho  fell  or  went  off  the  ear* 

The  plaintiff  fell  wit>i  her  head  to  the  south  and 
tMur  feet  north,  striking  first  on  the  baok  of  her  head, 
vhioh  was  proteeted  by  her  hair  and  turban  hat.  Vhen  she 
got  on  her  foot  and  was  sidcod  if  she  was  hurt,  she  said  her 
head  hurt  her.   The  gripman  testified  that  ixsnediately 
after  the  aooideat  he  went  baok  and  asked  the  oonduotor, 
in  the  plaintiff* 8  presence,  what  the  matter  was,  i^nd   that 
the  oonduotor  said,  in  plaintiff's  presonoo,  without  any 
Aissont  from  her,  *this  lady  got  on  the  oar  and  after  the 
oar  had  stasted  somebody  oalled  her  and  she  stepped  off 
and  fell,*     Plaintiff  boarded  a  following  street  ear 
and  rode  to  Sand  street^  and  from  there  walked  home  with 
a  yoiaag  woman  she  knew  and  whom  she  met  on  the  oar. 
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Th«  plaintiff  teatifiod  that  for  a  vhile  after* 
wards  h«r  head  anu  baak  were  Ber«  and  atthsd  and  that  there 
wae  a  bvirap  on  the  laaalc  of  her  head  froru  the  fnlX,  whloh 
hethereu  her  for  a  few  dayaj  that  her  back  k^pt  getting 
worse  »o  that  she  oould  not  attenpt  to  do  anything;;  that 
for  a  day  or  two  after  the  aeoident  her  hack  was  reddish; 
that  he  tween  February  10th  and  15th,  eome  tlaie  afterwards, 
she  noticed  soiae  protrusion  or  swell ing  In  her  haok  Just 
below  the  waist  line.   The  plaintiff  did  not  eall  or  o<i>» 
suit  a  physician  for  about  two  asonths  after  the  aooident* 
On  February  17.  1911,  the  plaintiff  went  to  the  effiee  of 
Br.  JoYm  B.  Murphy,  who  introduoeA  her  te  Br,  John  F, 
Oulden.  The  latter  did  not  sake  an  exsninatien  ef  plain* 
tiff  at  that  tine,  but  did  so  some  weeks  later.   In  the 
aeantiioe,  she  w^s  taking  sosie  prescription  that  the  doctor 
had  presoribed.  Between  the  10th  and  80th  of  April »  the 
plaintiff  went  to  the  Uoray   Tiospital  and  was  axamined  >y 
Dr.  Oolden,  and  on  th«»  awse  day  th^re  was  applied  to  her 
a  plaster  of  paris  oast  ^i^ioh  reaoh<?d  from  her  shoulder 
down  to  her  hips,  enoaslng  her  body.   The  cast  reroained 
on  for  three  noaths.  After  learing  the  hospital  she  went 
hone  and  then  smt  i)r.  Oolden  at  his  offioe  about  erery 
ten  days  or  two  weeks,  at  whieh  tines  he  would  examine  the 
oast  and  see  how  she  was  getting  along.  He  gart  her  a 
liquid  medicine  that  she  took  after  eaoh  neal.   Br.  Oslden 
Buspeeted  that  there  was  a  condition  ef  spondylitis,  an 
Inflannation  ef  the  spins,  and  later  diagnosed  her  trouble 
as  tuberc\aoBis  of  the  spiiw,  seaetines  oalled  Potts* 
disease  "at  tiie  juaotion  ef  the  lower  dorsal  and  the  lunbar 
Tsrtebrae."  The  part  ef  plaintiff* s  epine  which  Dr. 
Oolden  claimed  was  affected  with  Potts*  disease  was  below 
the  waist  line.  Br.  Oolden  testified  that  at  the  point 
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vh«re  th<f  BU0p«ot«<i  diBeae«  was  loonted   thf^i'e  «a«  eoiae  dis* 
oolorfttien  «>ii<A)  night  \f  the  T^sukinB  of   Ih*  ^ruie*, 

Xn  August,  1911,  RftAr  the  plaster  of  paris  oatt 
had  baen  retaoYed,  Dr.   Qoldan  bagan  adrainiatffrlng  hypodermic 
Injaotiona  of  tubaroxjdin  to  disoorar  «hath«^r  or  not  the  plain* 
tiff  vaa  tubercular  and  for  the  treatment  of  that  diaaaae; 
and   seTernl  oontha  aftnr  th<^  plaet'sr  east  had  been  reniOTed, 
St,   OeXden  fitted  to  the  plaintiff**  body  a  l<»alher  jis,chet 
or  ooreet  whioh  she  wore,  during  the  day  tiaie  and  renoTed  at       1 
night,   for  (sereral  years. 

Aooerdini;  to   the  testlniony  of  I^.   Gcldon*   several       1 
SMttthB  after  the  aeaident  he  ecnoluded  thiit   there  vtxn  a  tuber- 
eular  infection  localised  in  plaint if f*e  spine;    that  his 
treatment  ellaiiiated  the  tubercular  condition  so   that  at  tha 
tine  of   the  trial   the  plaintiff's  spine  vaa  not  afflicted 
with  any  aeute  disease. 

On  the  first  trial,  by  aicreeraent  of  the  parties, 
the   oeurt  appointed  Dr,   John  Ridloa  to  make  an  exaninatloB  sf 
plaintiff.     He  testified  on  the  first  and  also  on  the  seoond 
trial,   that  there  was  no  obJectiTe  STidence  of  Potts'   dlseas« 
•r  sf  any  kind  of  spondylitis;    that  the  plaintiff  ooaq^lained 
•f  seme  tenderness. 

Oa  the  second  trial,  Doctors  ttwrdooJc  and  irrice,  who 
had  exaiainad  plaintiff  at  the  request  sf  her  attorney,  testi* 
fied  that  the  only  objeotiTe  evidence  they  found  was  the  tilig^ 
spinal   curvature,  which  they  adialtted  sd^ght  be  eaueed  by  nany 

ether  things  than  spondylitis.      It  tras  claimed  for   the  plain- 

I 

tiff  that  when  tuberculosis  germs  attack  th«  bones  the  lewwr  } 

rasistanoe  of  the  bones  must  be  due  to  trauaatisra,  direet  er 
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indireot.     Tr.  Bidlon  teotifled  that  no  trausMtiina  %«» 
neoesDtfry  to   enable  tut-trauloais  (^an&s  to  attack  th« 
benee;    that  T«ry  f«v  c&icfl  of  Potts*   diaaasa  «v«r  had  anjr 
hiRtoxy  of  injury. 

It  is   oXaiAied  by   the  d«f<!ndant  that  thore  was 
TOO  «xport   tsetlmon^r  that  the  injuries  oustaiaed  by  the 
plaintiff  as  a  rpoxut  of  th«  acoic^ent,  haying  in  mind  the 
plaintiff*!  phyeioal  history*  «<sre   c&pable  of  producing 
spondylitis,  and   that   there  was,    therefor e»  a  failure  te 
prove  a  oausal   oonnection  between  the   injury  and  the  sub* 
sequent  condition.     The  evidi^nce  of   the  doctors   in  laaicing 
a  diagnosic  of   the  plaintiff*s   condition,  was   conflicting; 
Dr.   Golden  testifying  that   the   trovtbl«   in   thci  back  was  due 
to   tu'o«roular  spondylitis  or  I'otts'    disease,   and  JJr,   Rid- 
lon  testifying  that  thfsr^  was  no  objective  eyidenne  of  any 
injury  to  or  disease  ia  plaintiff's  back. 

In  the   ooujree  ef  the  second  trial,  ]^«  fatrlok 
Murphy  testified  that   y»«  plaintiff  i»ent  to  hl6  offioR  be- 
fore the  tlae  of   Unsi  first  trial;    tiiat  she  was   then  suffering 
from  pain  in  the  back  at  about  the  lo^el   of   the  first  lunbar 
rertebraj    that   isho  went  to  se*^^  him  several   times  about  it 
and  thi»,t  he  gare  her  soae  aedioine;    that  he  saw  her  a  week 
afterwards  ana  she  tole  him  that  ohe  had  the  same  trouble 
with  her  back;    that  at   the  time  ef  the  seeond  trial   she  oalli 
upon  hia  and  roqueated  hisa  to   refrain  from  telling  anybedy 
that  he  had  ever  treated  her  for  any  dieease  of  her  b&ok. 

Prior  to   this,   the  plaintiff  had  testified  that 
■he  had  ner0r  had  any  tr^^uble  with  her  ba<*  and  never  went 
before  Oeoember  15,  1912  to  any  doetors  on  account  ef  her 
baok.      ahe  testified,  however,   that  she  had   called  upon  Hr, 
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PR trick  Murphy  during  the   ti»«  of   th«  first  trial.      She  also 

testified  that   she  had  ncrer  s»«n  'i3r.  Uurphj  sinoe  the  tims 

irtasn  h«  had  treated  her,   two  or  thr««  weeks  before  the 
street  ear  aooident* 

The  (MLse  vras  tried  In  January*  1913.      The  jury 
found  defendant  guilty  end  aseeBtiCd  the  plaintiff's  daraasfts 
at  the  mm  of  16700,00,      The   court  oyerruled  the  defendant's: 
notions  for  net?  trial  find  in  arrest  of  judgment,  PLn4.  entered 
Judgment  OR  the  rerdict. 

On  this  appeal,  the  defendant  oontenda: 

y^rstt      That  on  the  iseue  of  liability,   the  Judgment 
is  o  mtrary  to   the  law  and  the  evidenoe^ 

8e«^end;     That  on  the  in  sue  of  flaT?m|!eg  the  amcunt 
of  diufiages  is  grossly  «xi*»BRiTe, 

Third:   That  the  court  erred  In  rulings  on  oertoin 
instructions. 

It  is  impoesible  to  oonsider  the  evidenoe  as  to  the 
alleged  negligence  without  being  ▼«ry  strongly  iiaprcseed  by 
the  testimony  of  the  wttnesHes  for  the  defendant,   that  testi« 
BMsny  suii«J«at8  with  striking  consistency  of  observation  that 
after  the  ear  started  and  while  it  was  in  Miction,  the  plain- 
tiff Toluntarily  undertook  to  step  off  and  was  injured.  It 
also  8ug£;eBt8  as  a  plausible  reason  for  her  <K>nduot,  that 
after  getting  on  and  imiaediately  after  the  oar  started,  she 
discoTsred  that  her  friend,  '^.rn,   Keyer,  had  not  gotten  on, 
Tet,  ia  the  face  ©f  such  testiiaoay,  we  are  bound  to  conaider 
what  eYidenoe,  if  any,  supports  the  contention  of  the  plain- 
tiff, and  upon  doing  so,  we  find,  at  least  the  positive 
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MKrid«iioe  of  the  plaintiff  aad  Mrs,  mmyr.     If  «•  wnr* 
fr««  to  i»a8«  Jud|Em«nt  en  tho  qa«f«tion  of  lialiility,  with** 
•tit  r«f«r«ne«>  to  what  %h»  two  Juries  had  dono»  «•  night 
•aoily  exmilpate  the  defendnnt.     But,   oonelderlng  the 
law  as  to    the  soope  of  this   oourt  of   rovisw,   and  whloth 
■ttst  be  appliod  In  such  a  eass  as  this,  and  having  in 
Kind   that  this  oasa  has  h<;«n  tried  twios;    that  ths 
irltn«s«<98  produ9ftd  at  saeh  trial  ««r«  praotioaXy  thii  sams; 
that  th«  tws  jvriss  had  far  batter  o])pertui&ltl&a  than  «• 
haT«  to  deterjslae  vhloh  wltnssees  wt^rs  «ntltl«d  to   orsden(tO| 
that  both  Juries  found  ti^xs  doftudant  llablo,  ami  that  ouoh 
a  finding  oannot  be  said  to  b«  manifestly  against   the 
vel£ht  of  the  evidence,  we  are  oompelled  to  the  conclusion 
that  upon  the  record  as  It   stj^nds,  we  are  not  jus^tlfied 
in  settlnis  aside  the  verdict  «f  the  jury.     As  Mr.  ¥r«sldinc 
J\AStloe  Adams  said  la  fifurup  Xa.  ''-hi (mm  aonsolldgt^ed  ^'yaotlopi 
Gopipi^ny .  146  111.  Afip,  436:       "Two  Juries  have  found  for 
the  plaintiff,  and  the  trial  oourt  r«»fueed  in  eaoh  instance 
ts  set  aside  the  verdict.     This  indioates  the  iwprobmbility 
•f  a  aifferent  retsolt  should  anotherr  triftl  be  awarded,** 

On  the   subject  of  dmaa^t^a,   it  1b   claimed  by   the 
defendant  that  a  verdlet  of  $6700*00  is  exoessive.     that 
aneuat  is  $800«00  w»re  than  the  a»Qunt  awarded  on  the  first 
trial,     fh*  iMl»fellate  Court,   in  rover sliig  the  former  Jud£* 
ment  in  this   cass,  announeed  that  the  verdiot,  which  vas 
for  16500, 00,  was  socoessive.     7he  tpstiawny  of  the  medical 
expert sis,  of  course,  irreconollable.     Cbvxously  the  solenee 
•f  aedldns  Is  not  yet  suffloiently  developed  to  enable 
ite  profeeoore  to  detenolne  with  certainty  and  positively 
•ither  the   cause  or  the  eactent  of  the  abnormal  phyeloal 
oondltloB,  if  any,  of  the  plaintiff  in  this  oase.     What 
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lnfl««ne«  th«  «Tldenc«  of   th«  latdleal  txpert*  ia  thia 
ea««  had  in  bringing  about  the  ytrdlot  that  was  rendered, 
it  ie   i«p«»«iUe  to  »*y.     Whether  or  not   tho  plaintiff  waa 
»fftetoa  with  i'otto'   diseaso.  or  with  any  kind  of  opondy- 
lltlo.  or  if  affoctftd  with  Potto*  diooaao.   it  wa«  caused 
by  irauraatla*.  and  if   oauo^d  by  traumatiom,   it  wao  direot 
or  ladirect.  it  is  a  aafe   eonjocture,   the  jury  did  not 
deoide.     yrom  oudh  evidence  aa  wao  offered  in  thie   oaoo, 
aa  to  the  cause  and  nature  of  the  plaintiff  e  injury,   it 
it  a  fair  Inference  that  the  Jury  eonaldcred  only  that 
whieh  eoeaed  to  proTO  oo»e  dieturbanoe  of   the  general 
Rorraal  health  of  the  plaintiff*  organiom,  and  as  duo 
to   the  defendant's  negligenoe  and  oonoequent  fall.      Of 
oouroo,   it  is   impo9slblo  for  any  body  of  laan,  Juroro  or 
Judges,   in  suoh  a  case  as  this,   to  measure  any  aore  than 
by  yaguo  approxlaaio  standards,  the  extent  of  the  injury 
Sttffer.5d  by  the  plaintiff.     Some   considerable  emphasis  is 
laid  by  the  defendant  upon  t>ve  fact  that  Br.  Patrick 
Murphy  teetif led  that  the  plaintiff  Tisited  him  prior  to 
tho  time  of  the  aooident,  and  coaplainod  of  trouble  with 
Her  baok.     The  plaintiff  undertool  to  explain  the  matter 
by  admitting  that  ahe  did  risit  the  doctor  at  that  time, 
but  only  for  the  purpoao  of  being  treated  for  some  stom- 
aoh  trouble.     The  testimony,  howeyer,  of  the  fl^intiff. 
Br.  Murphy,  ©r.  »g«ert  and  Griffin,  on  that  eubject,   i« 
tao  conflicting  to  be  of  au<fli  importance,     ^om  the  jury 
beliOTod  on  that  eubject,  or  whether  they  paid  aky  atten.. 
tlon  to  it,  WW  do  not  know.     Of  eoureo.  aocording  to   the 
law,  aa  wo  all  knew,   the  jury  ie   the  tribunal  created 
to  pass  upon  the  subject  of  injury  and  damages.      In  this 
caee.   two  juries  hare  oonoldered  subetantlally  oimilar 
ovidenoe,  and  they  have  rendered  approximately  equivalent 
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T«rdiet«.      It  Is  tru«  t)uit  th«  Appelate  aourt  said  that 
th«  first  Terdiot  was  excesalY*,   but  in  the   aeosnd  trial, 
th«  •Tideno*  &u   to   th«  sztsnt  of  the   injury,  vae  perhaps 
senewhat  stronger  than  la  the  first  trial. 

2t  ie   alaimed  \»y  the   def^dAnt,   that   the  court 
•rred  in  refusing  the  defendimt*s  iustruetion  #5,  f^hioh 
vas  as  follevst 


•You  are  instnjoted  that  there  is  no   olutrge 
or  oXftim  made,   nor  can  thnre  be  any  liability 
attached  to   the  d«»fendant  railway  corapaay  beoaus« 
of  the  faot,   if  you  belieTe  froia  the  evidence 
it  is  a  fact,   that   the   car  in  question  did  not 
wait  for  or  glTS  the  plaintiff 'b  companion,  who 
was  with  her,  time  or  opportunity  to  board  the 
«ar  in  question," 


The  PTldenrje  shows  that   the  ear  started  without 
taking  on  board  the  plaintiff* s  ooaqpanion,  Mrs.  Meyer, 
and  aany  other  peroons  who  were  left  waiting  on  the   street* 
We  do  not  think  we  are  justified  in  ooneluding  that   the 
jury  gave  any  eignifieenoe  to   the  faot  that  the   ear  did  net 
wait  to   take  on  more  people.      The  declaration  siaply  charged 
negligence  in  starting  the   car,   i3.Rd  the  jury  were  instruote4 
that  recovery  eould  only  be  had  on  aoeount  of  the  negli* 
genoe  charged  in  the  declaration. 

It  is  AlMo  ttlaiaed  by  the  defendant  that  the  court 
trrnA  In  giving  the  following  instruction  on  behalf  of  the 
plaintiff; 


*the  court  inetruots  the  jury  that  it  io  the 
duty  of  a  coseson  oarrier  to   its  pas h enters  to 
do  all   tlifit  ixiixumi  anre,  vigilance  and  foreBl«jht 
can  r<^n»onably  do,  under    th©   oircu&»£>ia?:ce8  and 
in  vier/  of   tae   ch;  rno»;er  and  node  of  conveyance 
ftdaptffd,   and   consistently  with   tht>  practical 
operation  of  iXa  read,   and   thr*   conduct  of  its 
"murines?;  as  a  eoiamon  carrier,   rnuaonably  to 
guard  against  aooideitte  arxd  consequential   in- 
juries, and  if  it  neglects    to   do   so,    it  is   to 
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h9   held  Btrlotly  responsible  for  the  eonss* 
quenoes  which  dlraotly  fXov  froa  such  negl«ot» 
if  th«  ftasssngsr  is,  before  and  at  the  time 
•f  the  injur/ «  in  the  exereise  of  ordinary 
«Miire  for  his  or  her  own  safety;  while  a  ooauMm 
mirrier  is  net  an  insurer  iof  the  absolute 
safety  of  its  passengers, /it  does,  however, 
in  legal  oontempXation,  undf^rtake  to  exeroise 
the  hl^jhest  de^rree  of  praotiaable  care  to 
seoure  the  oaf  sty  of  its  pasciengers,  and  is 
responsible  for  any  failure  to  exeroise  such 
eare  directly  resultiz&e  in  Injury  to  the 
passenger,  if  the  passenger  ie,  before  and  at 
the  time  of  the?  injury,  exereising  ordinary 
care  for  hie  or  her  own  safety;  prorided,  that 
Buch  neglect,  if  any,  upon  the  part  of  the 
oarrier,  and  suoh  oare,  if  any,  upon  the  part 
of  the  passenger,  are  alleged  in  the  deolara* 
tion  and  established  by  a  preponderance  of  the 
stI dense,* 


It  is  olaisaed  on  behalf  of  the  deff>ndant  that 
this  Instruction  is  adsleadins  as  applied  to  the  questions 
la  Issue  i|k  the  <flftse  at  bar;  that  it  undertakss  to  eoTsr 
%h(*   whole  range  of  a  oarrler's  duty.  A  similar  instruotion 
was  approved  in  C.  Q»  Ry.  Co.  v.  Sohrevs.  226  111.  630. 
It  1»  stated  by  counsel  for  the  defendant  that  the  faots 
and  the  q[ue»tionB  th<^re  Involved,  were  quite  different. 
Th«  InstrAoiisn  here  in  queetion  is  certainly  very  broad, 
but  Its  seope  is  deterstined  by  the  words  "it  does,  »  *  ♦ 
\mderta3ee  to  exereise  the  highest  degree  of  prae ti cable 
oare  to  secure  the  safety  of  its  paseen^sers,"  and  the 
words  "j^rovided,  that  suoh  negleot,  if  any,  on  the  part  of 
tJte  earrier,  and  such  eare,  if  any,  upon  the  part  of  the 
passenger,  are  alleged  in  the  declaration*  etc.   Coneider* 
ing  all  the  instructions  that  were  given,  it  ie  difficult 
to  se^  aoy  basis  for  the  claim  that  the  jury  night  have  oon* 
eluded  that  they  were  warranted  in  basing  their  verdiot  upon 
any  ground  of  negligence  except  that  charged  in  th<^  deolara* 
tion. 

It  Iq  oontendeA  on  behalf  of  the  defendant,  that 
the  court  erred  in  giving  plaint if f»8  InRtruotion  410,  which 
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was  as  follow*: 


"The  court  instructs  the  jury  thutt  vhea  it  1b 
•«la  in  theE!^«  Inistructions   t'iiat   the   plaintiff 
waa  r«quired  to  exwrois*  ordinary   oaar«  for  her 
own  Bafety,   It  in  n*ant   that   she  was   require**! 
to   axaroisa  that  ae(;r<>«  of  care  which  an  ordin* 
arily  prudent  person,    situated  as  ehn  ims,  both 
before  and  at  the   time  of  the  injury,  would 
)»ve  exercised  for  his  or  her  own  safety." 


Vo  eannot  so  belittle  the   aompreheneion  and 
^mtfgiMmt  of  the  jury,  as  to  assxarae,  as  the  defendant 
Ottggests,    that   the  fo ingoing  instruction  aay  hare  Io4 
th«n  to  think  that  the  plaintiff,   if  she  Undertook 
voluntarily  to   stop  off  tlio  ear  while  it  was  in  motion* 
wao  in  the  oxeroioo  of  ordinary  oaro. 

3oun@ol  for  the  defendant  otatee  "Courts  are  re* 
luotant  to  rttrerBe  a  judgment  which  follows  two   Terdicto 
the  same  w»y«"     On  the  othnr  hand,  we  are  reluctant  on 
the  eridonoe  in  this   reoord,   to  affirm  the  judgment* 
However,  after  a  careful   consideration  of  the  evidenoe* 
the  instructioiM,  and   the  history  of  the  two  trials,  as 
presented   to  us  by  the  reoord,  wo  are  oosipelled  to   the 
oonolusion  that  the  judgment  should  be  affinaed. 


-ki. 
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TJ1II2BP  STATSS    CASUALTY  COM- 
PAST,  a  eorporatloV. 
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)       Appaal  froB 


Clroiiit   Goiart 
Cook  County, 


205  l.A.  4^:4 


MR.   JUSTIC3  TAYLOR  delivered  the  opinion  of 
the  oonrt. 

Inaenmoh  as  tULs  appeal  Involyea  substantially 
•imilar  aatters  to  those  adjudicated  in  Woodhtary  ▼. 
Ooaaa  Aeoident  &  Guarantee  Corporation,  Ltd.,    (Cnn.  Ho. 
S1600),  we  are  of  the  opinion  that  the  eottrt  erred  in 
directing  a  yerdiot  for  the  appellee,  and  for  that  error 
■e  GOBODitted,  the  judgment  ought  to  be  reversed  and  the 
«auee  retaanded. 
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Filed  April  18,  1917 

436  -  21334 

ALADA;^  IIAIBLTI  CCL1PA2:IY, 
(Plaintiff) , 

vs.  )  lOJITICIPalL  CO/RT, 


H,   L.    GTSVEilS   (liofonaant), 

Appellant. 


205I.A.  405 

ITH.    JUr,TICB  TAYLC?.  delivered  the  opinion  of 
the  court. 

This  record  presents  fcr  revic*.?  a  judc-cnt 
entered  in  the  Ifuniei??.!   Court  in  fcvvcr  of  tlic  plr-in- 
tiff   (apycllcs),   en  the  all0;';ation3  an-'i  .i!.Ir.iir;:ioni    in 
the  pleadinj^s»   anc:  rithout  tY:e  introduction  of  t::\y    . 
affii.r--:;tiVG   evidoncc,      Vn.e  ploacUniTS   ccr.dntcd  of  a 
stctcracnt  of  Clair,  by   Uie  plaintiff  «,nd  o.n  jxffid.-ivit 
of  neritn  "by  tiio  dofendr.nt.      i]-!<^.  plaintiff *r.  ctatr--;c?r-t 
of  clairi  allef'Gd  the  rcnJci'inij  of  cortrdn  cjcrviccc  nvA 
the  furriir.':',in3  of  certain  ri^'tcritvl,  uncif^r  n  ■;-;ritten 
contz'ac-t,  a  copy  of  "Khicli  ■vic.ii  fil^d  u/ith  the  ctatc.ViSnt 
of   claim      The  «tate::;cnt  of  account   tot  forth  in  the 
Btnterai-nt  of   claim  reoit-nn,    Irl.nr  tIj-  ,    '^to   balance 
cwir^  thiD  date  v  1614,01.*'     'i'he  copy  of  thf>  inntrit- 
racnt  ourd  en  by   the   plaintiff  ic.  an  .'-:::rco3cnt  made 
on  Jaiy  ;^,  1900,  betT/con   Iho  plaintiff  and  the  dciloncl- 
tnt,  by  ■vJiich  the  plaintiff  a-^rces  to   furnicli  irnd  cr.::;t 
all   of   tliG  narble  required,  in  the  erection  of  a  tlv:.'it::^e 
Bxid  office  buildin,-,   fcr  the  q\xsx  of  ;. : :". r. o »   "to  be  p'^i^' 
by  the  party  of   t^ie   er>cond  pr.rt   '.■::  'wroinriftcr  provided,'* 
The  ninth,  paragraph  of  the  uTittc:;  ...ontract  is  £3  fcllor7n: 


«iIIHTH:      It   iz  fiirth-r  nc^'^cd   that   tho 
axm  of  lour  Thou£;:m(i  Tv;o  ilundrcd  and  7ifty  L'ollaro, 
Biontion(?d  in  parr;.;;;rGph  txvo  hereof,  jrlvill  "bo  paid 
in  inntalliuf^nts   ovory   thirty  dsyo   en  the  10th  day 
of  each  Konth  G.r>   tno  v/or]^  proc^rGnvic^,  acoordxnfj 
to   tiiG  v;ori:  ana  n,".tcri;i.l  vrjii  di  has  corji  into   the 
Ijuilf^'in-::,    to  ha  e p. ti rented  "by   th«  architect* a   £iupc7r- 
intcn-icnt.   Ion-   fiftc;m  'i'iOT   Ci';nt«    to   bo  }icld  bucic 
until   tlifv  final   conpletion  ain-X  ncccptanco  of  all 
the  huildinc*   t'lic:  ivorli  to  ho  natirjiatGd  on  the  first 
of  ccGh  3onth  for  \7orI:  of  past  raonth  r.nd  paid  on 
the  15th  d.iy  of  c-.'une  ricnth,  and  the  party  of   the 
first  part,  en  a  condition  prcoedont,  in  to  gtvo 

catiafactory  hond  in  thn  cm  of. dollars , 

conditicnod  upon  the  faithful  x^crfonnrincc  of  the 
cor.cnants  of  thin  agroc;;-cint.      Xt  is  further  dis- 
tinctly uad(f>r stood  end  £<':;rcod  l)atv.o"n  tlict  prirtif:;n 
hereto   tliat  no  nc-noy  rh.-^.ll  be  duo  and  pnychle  on 
thie  account  until   the  party  of  the  oGcorid  part 
haa  received  uuch  aoney  rso  duo,   from  th«  ovjrier 
of  the  huilding.** 


'Xhe  affidavit  of  aerita  of  the  u^f cudo.nt  recites 
that  ho  Ivnn  a  £jood  defense  to   the  cuit  upon  tho  pcrits 
to   the  \?holc  of   the  plaintiff* a  v* e-uar.d ,   and 


♦^Thr.t  the  liberie  r>nd  ncrvicca  rondei'od  a.nd  tho 
jaat'.^rinlf;  and  eztrcs  furnished  ns  £?et  forth  in 
plaintiff *s  rxif^ndcd   3tat<s:r:,cnt  of  clr-in  rcre  rc;:- 
dered  and  furni r.Oied  in  connection  xrit-h  tho  fixec- 
tior.  of  a  certain  theatre  r.nd  offioci  Iraildins  in 
Atlanta,   OnoTQX^i;    that   t.v.10.  ^wrk  and   siirvicos  r;ere 
rend  •■■rod,   nna    that   thn  nnlrt  n-T.  tot  rials  and  crtraa 
v-ero  furnip-h^^d  in  accordrince  uith  a  ^srittsn  con- 
tract n.ndp*  P.nd  erftfirod  into  hy  and  hot^'iccn  the 
plaintiff  imd,  the  defendant  on  behalf  of   the  orncr 
of  tha  aforesaid  thcatro  and  office  huildinj;    thnt 
before  and  at  the  tiiss  csxid  oontrnct  toe  ir^ade  and 
o^cocutod  it  vr.z  hno^Tn,   f^i^rccd  and  unci'^^rctood  hc- 
tv?oen  th<?  pln,intiff  and  defendant  that  GruuO  -wan 
ra:3.d(?  ti.nc^  exsoutr^d  by  thn  defendant  in  "belvalf  of 
tht3  oy;ncr  of  said  "bnildinii, 

X^irthf^r  ansr.rorinG,   thim  d^^fcndant  otateo  that 
"by  V.uj   t'.rms  of   the  hforenaid  contrnct  it  v/r.a 
distinctly  iind-r-r.-jtood  nnd  js^jrccd  Ijotr.'^een  tho 
ptirtieis   thfi-eto    that     v-o   r-onoy   r.hoald  "bo  cud  v:-nd 
p.-yrfijlc   to   tho  plaintiff  frori  tho  dof r^nc;:.nt  until 
ti'i"?  uofendr'.nt  herein  hnd  reccivd   such  i-cu-'-y  i:'0 
due  fro;n  the  c.^ner  of  tlio  j^nid  huildirn* 

And  thia  df;fcnd-ant,   further  ane-s'c^rins,   atateo 
that  no  rrioncy  co  duo  hen   ooon  r<"coivod  frora.  ths^ 
ov.-ncr  of   the  said  building,   and  in  r.ccoi'd.xnce  with 
ths  t't-ras  of  tl'.c   contract  thin  dcfenflnnt  Ifi  not 
indf5ht<?d  to   the  ]>i'-<-i5^'i^i^"''^"  •^"  ^-y  cuch  cuta  whatco- 
cver." 


I^^f.'j. 


In  the  trio.1    ct.;nr-c»   Uks   c(?s.q  havin:^  "bsen 
called  Toy  trial  and  «  Jury  having  h^on  v/aived,   the  plain» 
tiffg  of  ferine  noevidc-nco,  noved  the  court  to  rulo  th-at 
tho  x^Iciintifi'^a  ctr!.tc7;*ont  of  claim  '^/ns  nufx'icifint  in  la\7 
end  that  tho  burden  of  :=olr.:;  fo nvo.rd  t/it"i  tJio  cvidoncff  x.'ao 
on  tiio  d'^f-^ndixnt.      Tiie  covirt  rulor/cd  tho  r.otion  and  ruled 
that  thi}  tiui-clc-n  of  soir.^  forvrr'.rd  rrxth  the  cvidenov;  "-..3 
UT'Cn  the  ricrc-nflnnt.     Aft'T  c^-rtaln  propoyitionss  of  l--.; 
had  Ijcon  nul^aitted  to   tlie   court  Tiy  the  dcfend/^nt,  and 
rorv,c;cd,   plnir.tiff  novcd   thi^   court   for  n  firidin;;;  on  tiie 
plcadiKG^  •■-'>  "  ^\i<^tZ'^^nt  on  the  finding-.      Tl^e  court 
r,llc-?f!d  tho  -jotion,   found   the   ivr.xxcz   In  fuvcr  of   tho  plain- 
tirf  ^nd  cnt<;:ri'd  jud^nent   in  fr>vcr  of  tho  plfLintiff  in 
the   Dura  cr  ;;ii3X4.Dl  and   co>:itz, 

Xu  is   contf^ncloa  by   the  dcronc/x::t;    (ij    •^-:.-.;t 
tho  -:;ntrir  of  the  juutinv^nt  vo.a  crrcr.couc  l)e'jaur.o  t.- 
defon^J^nt  had  ca  file  a  jsurriciont  affidavit  of  r: 
;n.nu  vfto  n;:;t   in  default j      (2)    that  tho  plj^-intiff*;: 
iacat  of   claii-i  failca  to   Gho'.T  a  cciapliance  vath  tho  prc«- 
Vir,i'.;i:-.  of   th.o  con!;rr'.ct  in  euit,  cr  t:;'^t   the-  baLancer' 
claijued  was  duo  -s^ion  the  cult  raa  hrcv;       :      {3)    that 
It  v^iQ  incvx-xtiQTit  on  plrjiULiff   to   eho-;j  t,^u:.t   Uia  noncy 
l^^vd  "been  collected  frnu   tho  ovmf^r,   or  that  th«  tiyfcnd- 
cnt  hod  befJH  nea3^i{.;«nt  in  foiiisc;  to   collect  it;      (4) 
that,   if  xhe  ijrcrr.ino  T.':i«   to  pny  vrltiiin  a  re:\,r.onr:ihlG 
ti:-c,   if  the  Jicfcnd^iiit  did  not  set   tho  coi"oy  frcn  th« 
ot;ncr  of  thr;  huUdin^;.  pl-^intiff  ohould  liavfl  proven 


•4. 

Iru-Evmoh  r.c  tho  iJlaintiff  relir-d  u:)on  liic  fitcitc 
r.cr.t  of   clr;ir:i  as  r\   criurc  of  action,   nnti   tho   dnfcndr.nt 
reXic-a  upon  hie  affidavit  of  raoritc  aa  a  def^nss.   nnd 
jioithor  i:ir.rty  ^atr  fit  to  introduoc  any  evidonco,   tho 
critic?;!  oucation  in  the  crtco  io  vslicth'^r   (1)    the  ntctc- 
EKmt  of   clain,   actjictod  hy  the  ndniisr.donG  in  the  affi- 
davit of  nr-ritn,   Rtatco  a.  cauco  of  a^ticn  no  nnLte?rial 
pan  of  './hica  iG  sufficiently  donicd  by  ctllo^r.tionfi  in 
the  affidavit  of  marit:::, 

The  ctatenent  of   clr.in  uller^cz  that   ti:.:   "balancG 
Ov7in2"  for  \vGrIi:  and nat::}rira   ia  :;.IG14.D1.      It  nlv.o   statoo, 
concidcrina  tho  \;Titto;i  contract  ct>  part  of  %l\a   r;tr..te.:ic-nt 
of  claxn  that  it  \vas  dictinctly  und''.  re  to  od  r>,nd  c.nrccd  a  *  -s- 
that  no  -con'^y  cli-ai  bo  duQ  ond  pr.yalslc  on  this  r.e-cunt  ur,« 
til   the  pr.rty  of  the  jrccond  pr.rt  (the  defendant)  has  re- 
ceived such  raoney  eo   duo  frci.i  the  ormer  of  the?  "buildiirrr." 

Tho  affidavit  of  aorits  adrdts  that   tho  worl: 
and  roaterialc  xrere  furnich'-^d  in  accordances  rdth.  th«;'>  r/ritten 
contrciCt  Lut  avers  that  tho  plaintiff  Imev/  that  the   con- 
tract XT-t^  nzCQ  nnd  d::rjcutc-d  hy  the  defendant  "in  hch-If 
of  th.e  o:?ncr  of  caid  huildir.:;;«  clr.u   that  by  tho  tersa 
of  tjie  written  contract  it  v:a;3  dintinctly  undorstood  End 
agreed  thnt  "no  r^oncy  ni-irdl  "be  duo  and  payo.hle  to  t}ie  plain- 
tiff  *  *  ft  until   tho  defendant  hernia  h-id  received  jr-uch 
money  eo  duo  frca  the  cxmnr  of  caid  huildin^;"     ^thr.t  no 
noney  so  duo  hn.s  "bv-rcn  received  fron  the  o\cncr  of  n-lil  huild- 
in::,  r.n<l  in  rxccordrA-nce  vifith  tho  terras  of   thr>   contract,  thin 

defendant  in:  not   indehf^d  to   the  plaintiff  in  nny  such 

i 

even  i?hat soever."  ; 


Tr.ps   clain  of  the  plaintiff  is   tUat  tiv^.   thn  price 
of  C4250,C0,  providr'd  for  in  pnr.ocrcp!!  tv;o  of  tlio  trritten 
contract,   nnd   the  payncnt  of  T7l;ich  ic  provid-sd  for  in  the 
firr>t  part  of  parc^rraph  nine,  rrf?  R?atcccdcnt  to    the  ::tatc« 
juO'nti.n  the  tfritten  contrnct  t'lr.t  r.o  ncnoy  nhall  bo  cluf* 
«.nd  payril'le  I'.ntil   it  liru  been  r'^c^ivcd  frcn  the  ov.*nrir  cf 
tho  "buildln;;:,  it  in  not  part  of  pl^^-^-titiffc  cnr.c  to  x)lertd 
or  prove  that   tho  d'rfendjp.nt  has  rccoivod  any  j;ucli  rioncy 
fro;a  tho  ov?nor  of  t'p.e  buildinrj* 

In  interprotir.i:;  tlio  contract  in  (;unntlcr.  to 
deterrdrse  the  nufaal  obligation^-  of  the  prirticp  thorctc, 
it  iB  nv^ccfi'^rry  toccnKider  th«   •/:n,ole  cf  the  corAcr-.tc  of 
tha  inctrut-if^nt.      Thf?r^  is?  no   couht  but  that  th<3  ninth 
'pixT&s.ya.ph  ia  as  m.v.ch  a  part  of  the  ccr tract  txz   tlir   second » 
and  the  1  attar  part  of  V.m  nint3i  parn.^jranh  in  as  binding 
R.0  tiio  firct  pnrt»      Ccxvcldcrinc;  the  rccond  pr,ra^?:;raT;h  r.nd 
tiic  ninth  para^iraph  of  the  contract  in  question,  which 
pziregraphs  provide  for  tho  payr.ent  of  04250,  CO,   p.nd  tha 
courcc  frC'.n  -fj-hich  it  ci:r:ll   cor.o,   there  is  found  a  prorsisG 
on  the  part  of  tli«  deff;ndant  to  ^r.y  out  of  ?i  npocific  fund 
a  certain  sun.      "be  af^rccracnt   '*tha.t  no  noncy  i^h-Tdl  to  duo** 
until   the  dof cnd.ant  has  rccoi-ycd  it  frod  th-?  cv;nor  of  tho 
l;uildin£j,  ic  not  a  qus-i'lificction  or  exception,  T:.;t  ixn  in- 
herent part  of  tho  lirihility,      'Uio  richt  of  the  plaintiff 
to   GOiiipGnsation  was  not   coir.plcts  "by  neraly  furnir-hiji^  th<5 
ufork  iind  r^atcrinl.     Before  nrythinii:  wx&  duoxilaintiff ,  fin^, 
in  other  rordc,  Irc-foi-c  lie  t/cK   entitled   to   zxxe ,   it  v.-iiR  alfro 
nocccoary  that   tho  deff:-ndP..nt  hnd  received  tho  ♦h;-.oncy  do  due 
frcf:i  the  o«nc-r  of  th3  'builuina.*'     it  in  true   that  tho  plstin- 


tiff's  ctctcacnt  cf  clv.ivi  recitGC   the   "balc.nco  oivii::::,"  "but 
it  ciieo  rccitoc  tuo   ccntcnts  of  the  t7ritten  conti-c.ct  and 
isakes  the:.a  T);:rt  of  itc   ctateracnt  of  clriin;    ana   that,    tril:cn 
in  conjunclion  vith  the  defcnccnt'o  affidr.vit  of  r.ior-itrj, 
whicii  vtv.tcz   "that  no  ncncy   no  o.uo  h-ic  Ijcon  rccr-i-v.-^d  frcsi 
the  ov;:ior  oT   the   ecAd  ■building"   it   follcvrc,   as  r^n  infcrcnca 
that  the  defendant  ic  not  ijvie'ot'TiCi  to  ti;e  plr.intiff  in  r<ny 
ssuxu  ^v/Kiteoovor.     Upon  fa«»  face  of  the  plf:r;diniiD,  therefore, 
plaintiff  has  btatcd  o.  caur.e  of  acticn,  a  natsrial   pnrt 
of  -i/hicli,   (havint;  rofcrcnc'    to    tl-c  latter  pt-.rt   cf  pc.ra.f^raph 
nine  of  t>iC  Etn.teiient  of  clain)    in   trjivcrncd  \rj  tho   defen- 
dant, 

i:.'^.ny  caeei;)  lir.ve  L^Gii  cited  lo^  the  plrvintiif  in 
an  onucavor  to   ohov/  that  the  affi<in.vit  cf  ncrito  really 
r.Gto  up  a  pita,  in  confesGion  o.au  avoidance,  and   tlict   th-n^rn- 
foro  trie  'burdcri  of  introducing  ovicionci;  in  tno  ti-ifil   court 
rr-B  firct  upon  the  defcndr.nt.      It  ir,  our  opinion,   h'.:..-ovcr, 
that  coiT.plionce  mth  the  c;v,roe:.^.-':nt  thr.t  tho  noncry  £;hould 
^G  ti;io  and  payable  after  it  vras  rooGivcd  "by  tho  defendant 
frova  tho  cv;ncr  of  tlio  huildlnct  ''■'^^-■Q  &  prerequisite  to  li.a- 
"bility  on  the  pra't  of   tho  dofcndant.      '.ho  defonca  cct  up 
is  not  in  tho  nnturo  cf  a   conforrion  r.:\d  sivoidanco,  but 
a  uirc'Ct  GX-prcGJj  traverce  or  denial  of  tho  crcintonce  of 
one  of   the  nececeary  olcr.;pnto  in   the  nlaintiff*n  o.llp;;f?d 
ccau:e  of  action.      IS  it  Ehouid  "be  clfjined  t.-;;it  the  aTornont 
"to  b.?.lanco  o'»?ins  thi«  dnte"   ir.pl i'^o   tkat   the  defendant 
has  hcon  paid  "by  the  cvrnftr  of  th.e  Iraildin^!,   the  denial  "by 
the   defendant  in  hiu  r^ffidr:,vit  of  ;ncrita   •♦tlxat  no  money 
CO   due  has  "becrn  rccf^ivc?d  fro.-n  t'.vc  otnicr  cf  rcid  huildin^** 
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ia  a  Dufficicnt  tr:.vcr3C  ^xnd  ieavcr.  the  "burden  of  in- 
troduoin-  evidcnco  atiU  upon  the  plaintiff. 

I'lie  plx^inti.•^f  har.  unucrtalccn  to   cx^aain  cv;ay 
the  case  of  Vairlr:r<k  ct  rj^  Z:^  ''^C>  l^l*   ^'^P-    ^^^  • 

-but  tho  r^crecn^nt  in  th^t   c:iv.Q  "to  p-y  the  r;un  cf  .:2c;5C,C0, 
to  -bo  paid  out  of  ..ales  of  tho  ntocl:  of  tao  B:^dr;or  7:iectric 
CO.,   of  Kco>a^.    to  -be  dl.poc^^d  cf  r.a  cuidcly  c.b  po.riUo" 
,^c  a  prnnice  to  pcy,  just  :.d  in  the  c...o  r.t  car;  on.  of  the 
elemcntn  of  which  .vr..  that  payn'^nt  .;ao  to  l.e  mdo  only  out 
of  a  certain  fund,     '.a-.o  liincua^e  in  the  Vrlr^^-rii^  cane 
(i2ii3:ii   doc?o  liot  Dca;:i  to  liC  ^ny  ntronrjcr  or  noro  e^c^licit 
th::.n  the  ^ords.   «it  xb   furW^rr  di:^tinctly  undcri^tocd 
nJ  a'^rcod,"  ^^hich  r.re  t:?.'j  v;ords  in   tfae  prcycnt   cano. 
In  the  Fair^o^ico  cnoo,  tho   court  ^ald:     "the  true  con- 
Btr..ction  of  th«  xn-ittcn.  contract  ^.cs  that  tho  indebted. 
neon  should  ho  paid  out  of  nale»  of  the  etoch  -^  ^  ^  to  oe 
sold  a3  Boon  as  pc^oihle.      The  hurdcn  t^an  u^cn  olaintiffs 
to  cho^.  tlK^t  a  sale  of  the  j^toOc  had  hccn  nadc,  or  that 
one  waa  unreasonahly  dolnyrd,'* 

Xn  the  inntant  cat^G,   therefore,   tho  -tardea  ran 
upon  the  plaintiff  to  i>hov?  that  the  d<.fendant  had  received  . 
fci  ^  ,,.,....,«  nf  f^--^  hui'!  di'^-".  or  that  the  defendant 
had  heen  guilty  of  come  unreaKonahlo  conduct  in  rcj-r.rd 
thereto.     '^0  arc  of  the  opinion  t)v.t  upon  the  plcadin-s 
^3  th^y  stood,  .th«  hurden  of  proof  nad  of  introduoin- 
evidence  wr^o  upon  tho  plaintiff,   ^nd  that  the  tibial  3'^d.ao 
erred  in  nains  otherwiso  ahd  entering  ^jud^ncnt  for  the 
plaintiff. 
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MSOPLa  OF  THC;  STATE  0?  IM-I^IS, 


CITY  OV   CHIGAPO, 

\      /  App«l|fnt 


APPEAL  yRCM 
CIROUIT  CaiRT. 
COOK  COUNTY. 


MR.  JUSTICE  TAYLOK  dellrered  the  Opinion  of  "• 
the  oeurt* 

Thia  iB  a  petition,  for  n   writ  of  niandarauo, 
fil«4  hy   John  9.  E^vanauf.h,  in  the  Circuit  Court  of 
Cook  County,  against  the  City  of  Chicago,  for  the  pur* 
pose  of  having  his  naoe  restored  to  the  roster  of  lieu* 
tenants  of  the  fire  department,  from  which  it  was  dropx>ed 
on  May  4,  1906«   The  original  petition  was  filed  on  Jan- 
uary 15,  1915,  and  was  amended  on  :S'ehruary  27,  1915. 
On  January  21,  1915,  the  City  of  Chicago  filed  a  gen- 
eral demurrer  to  the  petition.   On  February  27,  1915, 
the  trial  oouz*t  oreirrulfid  the  demurrer,  and  on  March 
5,  1916,  ent«r»»d  an  order  that  a  pereiaptory  writ  of  man- 
damus issue  placing  the  name  of  the  relator  upon  the  roster 
of  lieutenants  of  the  fire  department  and  upon  the  fire 
department  pay-roll  of  the  City  of  Chicago,  "with  the  same 
right  to  continue  in  the  perfonaanoe  thereof  and  receive 
salary  therefor,  as  he  had  to  continue  in  the  performance 
thereof  and  receive  salary  therefor  prior  to  his  unlawful 
re/noval  on  May  4,  19C6.* 

Upon  this  appeal,  it  is  contended  by  the  res- 
pondent, (City  of  Chicago)  that  as  the  petitioner  delayed 
more  than  six  months  i||  filing  the  petition  for  reinstate* 
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ttoat,  without  showing  any  exouB«  fer  aueh  delay,  he 
waft  guilty  of  groaa  laches,  and  by  reacon  thereof  hie 
petition  should  hare  been  diemisaeu. 

The  petitioner  waa  dieeharged  on  May  4,  1906, 
and  filed  hie  petition  on  January  15,  1915,  over  eight 
years  afterwards. 

8e  «aoh  tiaie  has  elapsed  that  there  seens  to 
be  no  eaeape  fron  the  laches  is^utable  to  the  relator* 

in  Clark  x^  City  of  Ohicafty.  S33  111.  118,  the 
court  eays; 


"The  petition  for  the  writ  in  thia  oast 
wias  filed  ten  laonths  after  the  petitioner  had 
been  removed  from  offioe,  and  as  the  petitioner 
Bakes  no  showing  why  said  petition  was  not  filed 
at  an  earlier  date,  and  within  six  months  of  the 
date  of  the  entry  of  the  order  of  remoral  by  the 
OlTil  Service  Conuaisai oners,  we  think  the  appellee 
should  be  held  to  be  barred  by  reason  of  his  laches, 
of  his  right  to  have  said  order  reviewed. " 


It  would  certainly  lead  to  confusion  and  dis«> 
order,  and  would  not  promote  substantial  justice  to  allow 
such  an  action  after  the  lapse  of  more  than  eight  years. 
We  are  of  the  opinion  that  as  the  relator  failed  to  stat* 
iB  his  psftition  any  facts  tending  to  excuss  the  delay,  the 
principle  of  laches,  which  is  invoked  by  the  demurrer,  is 
a  complete  bar  to  relief.  People  ex  rel  King  v.  GJlty  of 
CIU c-at^ .  147  111.  App.  591;   Clark  Vj.  Pity  £f  Chi caKO .  233 
111.  113;  People  v^  Oit^y  of  Chicago.  148  111.  App.  96} 
Schulthsis  2jl  Q^ty  £f  Chioa<e>.  240  111.  167, 

Ye  are  of  the  opinion  that  the  trial  court 
erred  in  overruling  the  demurrer  to  appellee's  petition 
for  a  writ  of  mandamus.   The  Judgment  is  therefore  reversed, 


• 
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and  as  the  relator  it  sot  entitled  to  the  writ,  the  eaus* 
is  remanded  to  the  court  with  direotione  to  ent^r  an  order 
Buetalning  the  deaurrer  of  reapondent  and  dieraiBeing  the 
petition  of  relator. 

RUVKRSro  A]fD  WBUASmH  WITH  DIllKCIIOBS. 
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)   tntorlooutory  AppcmX 


▼».    \         /       )       From  superior  Court, 

j       Conk   wouuty. 


205I.A.  407 


UR.  i-RKiilDIlIC  JU^TiCS  McSUHKLY 


Thia  ia  an  interlocutory  appeal  trcm   an  order 
denying  a  motion  to  diaaolve  an  injunction, 

Gounecl  for  the  appellee  heretofore  made  a  no- 
tion to  dinaisa  the  appeal,  which  we  have  denied,   as  the 
larger  part  of  hi a  brief  filed  in  thia  appeal  is  taken  up 
with  argument  and  citations  tending  to  support  his  motion 
far  diasiiasal,  we  ahall  here  briefly  give  our  re?x8ona  for 
denying  that  motion.   Counael  haa  cited  aahnle  v.  Croas- 
cup»  132  111.  App.  363,  opinion  by  Mr,   Ireaiding  Juatioe 
liibttll,  in  which  several  cat^es  are  oittitd  where  the  ap* 
yellate  courts  of  thia  atate  h^^ve  held  that  no  appeal 
will  lie  from  an  order  denying  a  inotior.  to  diaaolTS  an  in- 
junction.  From  thcss  opinions  it  appears  that  the  reason 
for  so  holding  was  that  the  aot  of  July  1,  1BB7,  pertait- 
tinfj  inter Ipcu to r>'  appeals ,  in  force  a-w  thet  tiaic,  was  en- 
titled "an  aot  to  prcvide  for  appeals  from  interlocutory 
orders  granting  iujuncticna  And  appointing  recciTcrs*';  and 
It  was  held  in  these  oasea  tha*u  thia  title  did  not  eicbraoe 
appeals  frca  orders  denying  a  motion  to  diaaclvs.  That 
reason  no  longer  obtains,  for  the  act,  eeoticn  1:^3  of  the 

Practice  Act.  was  re>«nacv;ed  in  l^^QI ,   ae  pnrt  ct   the  gen- 
eral 1  raotice  Act  whose  title  ia  "»n  act  in  relation  to 

practice  and  procedure  in  courts  of   record";  there  ia  no 

special  title  for  section  l<i3,   auch  an  appeal  as  t.'.is  is 
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allowed  under  the  tezuie  of  the  etMtute  and  it  ttabr&<}ed  in 
the   general  title  of  tke  jtreustloe  Aot.  ^ee  Craii;:  t,  wraiff. 
346  111.  449 « 

tfa  sea  no  reaecn  to  reverse  tJae  order  of  the 
ohanoellor.  The  bill  vas  filed  by  a  minority  atookholdar 
and  oharges  the  other  etookinolderw  with  a  oonapiraoy  and 
coashination  to  deprive  hia  of  hi«  interest  in  the  corpora* 
tion  and  to  destroy  the  value  of  hie  stook  so  as  to  com* 
pel  hia  tc  sell  the  sane  at  a  loss;  that  on  a  certain  ds^ 
the  appellants  adopted  a  res  lution  authorizing  the  is* 
Siuuios  of  $15,000  of  treasury  »took,   and  to  aell  the  sasis 
at  par  ralus  if  they  saw  fit;  it  was  also  aseerted  that 
said  stoek  would  be  sold  to  appt^llants  and  others  at  par* 
i^oh  would  inerease  the  eapltal  »tosk  of  said  corporation 
from  #lc,000  to  iSUfOOO,  and  that  the  s took  of  the  apvelloe, 
vAiioh  mus  worth  approxLi»»tely  #900  per  siinret  would  he  rs» 
duoed  to  about  $290,  ec  that  his  voting  power  would  b«  to- 
tally destroyed.   It  was  alleged  that  there  was  nc  necessity 
for  th«  sale  of  treasux^  stoek,  »s  the  corporation  was  not 
la  need  of  money,  and  that  appellants  did  not  intend  to  pt^y 
for  ths  stoek,  their  only  purpose  being  to  csrry  out  the 
eonspiraoy  to  injure  the  value  of  appellee's  stock  and 
lessen  hX9   votiai;  power.  Upon  the  bill,  supported  by  affi- 
davit, the  chancellor  issued  a  temporary  injunction  restrain* 
ing  the  sale  or  disposition  of  the  trsasury  stock  of  the  de* 
fen  dan  t  corporation  until  furtiaer  order  of  the  oourt  and 
subssQuently  denied  a  section  to  diasolve.  We  thin.>  this  wfts 
within  the  sound  diseretioa  of  the  ohanoellor,  and  we  are  not 
disposed  to  reverse.    We  should  not  be  understood  as  indi- 
cating ndiat  disposition  should  be  i&ade  of  this  controversy 
upon  final  hearing. 

AFFIHkES. 
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P.    J.    RILEY  i'RIiJTIUO   CO., 
a  corporation, 

Appellee, 

vs,        \ 

TEI5  BI33EIX  .LAlJinV^. 
a  corporation, 

\Appellant, 
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teR.  PRKiSlDIKG  JU3TICS  MoQUHELY 
DELIVISRSD  THE  OPINIOM  OP  THE  COURT. 


Plaintiff  brouglit  suit  for  an  indebtediieas  undtr 
a  contract  for  advartising  of  defendant's  buulnesu  in  a  publi* 
cation  called  "The  Hacdltonian,"  of  wblcii  plaintiff  was  tlia 
publieher.   Upon  trial  tiiere  wau  a  verdict  and  Judguent, 
"but  we  are  not  informed  by  the  abstract  as  to  the  character 
of  either;  the  recital  in  the  abstract  is,  •'Verdict  and  mo- 
tion for  new  trial.   Order  denying  motion  for  new  t.rial  and 
judgment,"  The  abstract  ie  the  pleading  of  the  parties  in 
this  court,  and  if  it  fails  to  infonL  u:.  as  to  vrhat  the 
judgment  was  whicli  we  are  asked  to  reverse  we  will  assume 
it  to  be  correct,  and  affirm. 

The  defense  asserted  by  the  affidavit  of  mer- 
its was  that  the  defendant  did  not  icnow  plaintiff  was  the 
publisher  of  "The  Haijailtonian"  but  thought  it  was  con- 
tracting for  advertising  in  this  Journal  wltii  the  liamllton 
Club  ef  Chicago.   The  contract,  which  is  in  writing,  does 
not  purport  to  be  with  the  Hamilton  Club  of  Chicago,  and  from 
the  evidence  the  jury  could  properly  find  that  there  was  no 
misrepresentation  when  the  contract  waa  made.  The  advertis- 
ing ^iraa  printed  according  to  contract,  and  defendant  cannot 
avoid  paying  for  the  same  by  now  claiming  that  it  executed 
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the  contract  unricr  the  impresBion  t.hnt  the  money  was   to  be 
paid  for   the  ten«fit  of  a  ^srty  not  nwned  in  the  contract. 

The  plaintiff,   as  the  publisher  of   the  periodical 
In  which  the  adrertlsefflent  appeared,    is   entitled  to   the  oom- 
pensation  named  in  the  contract,    and  the  judgment   ie  affirmed. 

APPIHMSD. 
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HR.  PRKSIDINO  JUaTICB  MoSURELY 
DELIVERED  THE  OPIKIOH  OP  THE  COimT  , 

Plaintiff  WR«  struck  and  injured  by  one  of  de- 
fendant's street  ears;  she  brought  suit  and  had  a  yerdiot 
and  Judf^ent  for  $5,000  from  which  the  defendant  appeals. 

There  is  no  dispute  as  to  the  general  facts. 
The  accident  happened  about  eight  e*clook  on  the  evening 
of  April  2,   1914 «  at  the  crossing  of  63rd  street  and  St. 
Louis  avenue  In  Chicago.  63rd  street  runs  east  and  west 
and  has  on  it  two  street  oar  tracks;  3t.  Louis  avenue  runs 
north  and  south*  and  the  next  street  west  is  Central  lark 
avenue,  which  is  the  western  terminus  of  the  street  ear 
line.  There  was  a  cross-over  at  that  point,  nmning  from  the 
north  track  on  63rd  street  southeasterly  to  the  south  track. 
The  oar  in  question  reached  Central  Fark  avenue  on  its  last 
trip  for  the  day,  and  there  stopped  and  prepared  to  go  to  the 
barn;  the  electric  sign  above  the  window  was  changed  so  as  to 
resid  "Depot,"  and  the  car  started  on  the  cross-over  to  pro- 
ceed eastward  on  the  eastbound  track.  At  the  southwest  cor- 
ner of  iit.  Louis  avenue  there  were  cinders  for  people  to 
stand  on  while  waiting  for  oars;  it  was  customary  for  east- 
bound  cars  to  stop  at  this  point  to  permit  passengers  to 
alight  and  go  aboard,  and  defendants  rules  required  cars 
going  to  the  depot,  as  well  as  other  oats,  to  stop  at  this 
crossing  for  passeng^s. 
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flfflntlff  vat  then  about  33  yenv   of  ag«;  sti« 
had  been  in  a  drug  store  at  the  southeast  corner  of  St. Louis 
•renue  and  63rd  street,  in  the  company  of  l«rs.  Barber,  a 
neighbor.   Coming  out  of  the  drug  store  they  walked  west 
auiress  St.  Louis  arenue  on  the  Houth  cross-walk:^  to  the 
southwest  comer;  at  this  time  there  were  four  or  five  peo- 
ple standing  on  the  oinders  referred  to,  at  a  point  about  a 
oar  length  west  of  St.  Louis  aremie,  waiting  for  an  east- 
bound  oar.   thile  crossing  St.  Louis  avenue  plaintiff  saw 
this  car  at  Central  Park  avenue  and  that  it  was  ligiited  in 
the  usual  and  ordinary  way.   She  and  J«rs.  Barber  also  saw 
the  people  waiting  for  the  oar,  and  supposed  the  car  was 
going  to  stop  at  this  place  for  these  people  to  board  it. 
Under  this  belief  they  stepped  off  the  sidewalk  and  started 
to  cross  63rd  street  to  the  north  on  the  croaa-walk.  At 
this  tiue  the  oar  was  about  2(>0  feet  away,  as  she  said,  and 
approaching.  The  two  weaen  continued  to  cross  the  track. 
There  was  an  arc  light  on  tlie  comer,  and  nothing  to  prevent 
the  motorman  from  seeing  either  the  people  waiting  for  the 
oar  or  the  plaintiff  and  Mrs,   Barber  erossing  the  street. 
Instead  of  stopping,  the  car  caiBe  on  at  a  rate  of  speed  of 
18  to  20  miles  an  hour,  and  the  Jury  properly  could  believe 
that  no  bell  was  rung  or  any  warning  of  any  kind  given  to 
indicate  that  the  ear  was  not  going  to  atop  at  that  place  for 
the  waiting  passengers.  Both  plaintiff  and  itirs.  Barber  were 
struck  by  the  oar.  The  oar  was  traveling  so  fast  that  it 
raui  clear  across  at.  Louis  avenue  before  it  was  stopped. 
Plaintiff  was  thrown  about  half  way  across  3t.  Louis  avenue 
onto  the  westbound  track. 

That  defendant  was  guilty  of  the  negligence 
charged  in  the  declaration  was  abundantly  proven,  and  defend- 
ant in  this  court  does  not  argue  to  the  contrary. 
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Wat  the  plaintiff  guilty  of  contributory  n«gligenc«? 
Under  th«  cirouoistHnoee  plaintiff  had  erery  reason  to  believe 
that  th9  car  would  stop  before  it  reached  St.  Louis  ayenue; 
there  is  no  evidence  that  she  knev  the  ear  waa  headed  for  the 
barn»  but  even  if  she  did,  she  alao  knew  that  it  was  custoz&ary 
for  all  care  to  stop  at  that  corner  when  passengers  were  to  1i« 
taken  oa.  The  group  of  persons  standing  at  the  usual  point 
where  passengers  boarded  the  car  would  reasonably  lead  her 
to  believe  that  the  custom  would  be  observed  at  thie  time. 
Ho  warning  of  any  kind  was  given  to  indicate  that  the  oar 
would  not  aiake  the  usual  stop.   She  might  have  made  an  error 
In  jud^jnent,  but  it  does  not  follow  that  thia  Trould  amount  tio 
negligence.   As  was  said  in  'ifai^ner  v.  Chicago  ^  Alton  H.  Rj^  Ce^, 
265  111,  245,  **&  cai stake  does  not  in  all  oases  imply  a  want 
of  ordinary  care."   -le  are  not  disposed  to  disagree  with  the 
conclusion  of  the  Jury  that  plaintiff,  while  acting  as  an 
ordinarily  prudent  person  would  under  the  cireuir. stances,  wm» 
misled  by  the  unusual  and  unexpected  course  of  the  street  ear 
and  started  to  cross  the  track  in  the  exerciee  of  ordinary 
care  for  her  own  safety.   Among  the  cases  tending  to  support 
our  conclusion  are  Savage  v,  C.  &  ^,  fij;.  Co.,  338  111.392; 
it»  £•  M»  ££•  ^*   Sandusky.  198  111.  401;  £.  U,  T.  Co.  v. 
Jacobson.  217  111.  404;  C.  C.  C.  ^  St.  ]^.   Rj^.  Co.  v.  .Paddeley, 
Admr.,  150  111.  328;  B.  ft  0^  ^.  W.  Rjr.  Co.  v.  Keck.  IBS  111.400. 

Are  the  daaiages  eroessivel'  llaintiff  was  33  year* 
of  age  at  the  tiaie  of  the  accident,  the  mother  of  three  child- 
ren; she  was  knocked  more  than  30  feet  away,  and  was  uncon- 
scious wh^n  picked  up;  she  was  taken  to  a  hospital  and  regained 
there  42  days.  She  testified  that  she  had  periodical  spells 
of  unconsciousness  for  two  or  three  days  following  the  accident; 
she  was  under  a  doctor* e  caro  all  of  this  time.   She  received  a 
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fracture  of  four  rlbs«  injury  to  her  left  knee,  fracture  of 
one  of  the  bones  of  the  pelrit,  and  the  asparatlon  of  the 
sacroiliac   Joint,  and  other  injuries  of  a  general  chnracter. 
Before  the  accident  ahe  had  been  in  good  health  and  strong, 
doing  her  own  housework;  since  the  accident  she  has  been  in 
poor  health,  able  to  walk  but  a  short  distance,  slightly 
lame,  and  able  to  do  but  little  of  the  housework.  The  de- 
fendant introduced  no  testicfiouy  tending  to  contradict  the 
presence  of  the  injuries.   Both  counsel  hnve  argued  with 
considerable  particularity  the  evidence  of  the  details  of  plain- 
tiff's injuries,  for  the  most  part  technical  in  character. 
V«  hold  that  there  is  no  substantial  reason  for  concluding 
that  the  jury  returned  a  yerdiot  for  an  unwarranted  amount. 
The  undisputed  Injuries  were  of  a  serious  nature,  and  the 
▼erdict  was  not  for  such  an  amount  as  to  repuire  any  change 
by  us. 

The  points  presented  by  the  defendant  as  to 
the  rulings  on  the  admission  of  evidence  are  not  of  suffi- 
cient force  to  persuade  us  to  a  reversal.   }<,rrors,  if  any, 
in  this  regard  were  not  of  sufficient  inportance  to  be  preju- 
dicial, and  we  do  not  see  how,  under  such  evidence  as  is  not 
questioned,  there  could  have  been  any  other  verdict. 

Holding  as  we  do,  that  the  jury  properly  found 
that  plaintiff  had  proven  the  charges  mnde  in  her  declnra- 
tion,  and  that  there  were  no  errors  committed  upon  the 
trial,  the  judgment  is  affirmed. 
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^a.  i-  ISSIDIHO  JUSTICE  McaUSKLY 
DSLIVJffliiD  THE  OPIjnOK  Ot?  TiLL  CoUiU'. 


By  this  appeftl  defendant  seeks  to  have  reversed 
a  Judgment  against  it  for  $6,000,  obtained  by  plaintiff  in  an 
action  to  recover  daniages  for  personal  injuries. 

Plaintiff  had  been  working  for  defendant  for 
several  years  as  a  briok  mason,  and  on  June  20,  1912,  while 
so  working,  a  scaffold  upon  which  he  and  other  workmen  were 
standing  gave  way;  plaintiff  fell  to  the  ground,  receiving 
the  injuries  ccmplained  of.  « 

Plaintiff  filed  a  declaration  in  two  counts,  the 
first  of  wliich  charged  a  wilful  violation  of  the  so-called 
structural  or  building  aot  (chapter  48  Illinois  Statutes, 
Hurd)  in  respect  to  the  construction  and  maintenance  of  the 
scaffold  in  question;  whereas  the  second  courit  charged  com- 
mon law  negligence  in  respect  to  the  conetruotion  and  mainte- 
nance of  the  scaffold.   By  amendruent  it  was  alleged  in  each 
count  that  the  defendant  elected  not  to  accept  the  provisions 
of  the  Workmen* 8  Compensation  Act.   Defendant  filed  a  plea  of 
general  issue. 

There  is  no  substantial  contention  that  the  evi- 
dence did  net  waxrant  a  verdict  under  either  of  tnese  counts, 
the  chief  contention  of  defendant  being  th?t  the  plaintiff's 
right  at  common  law  and  uhder  the  building  act  was  taken  away 
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by  the  Workmen's  Compensation  Act  of  1911.   #e  flo  not  agree 
with  this  contention.   We  are  inclined  to  be  of  the  opinion 
that  upon  the  record  before  us  the  defendant  is  barred  from 
raising  this  question,  as  the  Jury  ^nts  instructed*  "with  the 
consent  of  both^ parties,"  that  the  "so-called  Workmen's  Como 
pensation  Act  has  no  application  to  this  case."   Is  the  de-> 
fendant  free  from  the  effect  of  this  by  the  refusal  of  the 
ocurt  to  give  a  peremptoiy  instruction  for  the  defendant  at 
the  olose  of  the  eyidenoe? 

It  is  argued  that  when  the  court  refused  to  hold 
that  the  Compensation  Act  was  applicable,  which  was  InTolyed 
in  the  peremptory  instruction,  this  question  of  law  was  pre- 
served for  review  and  not  waived,  even  if  subsequently,  at 
defendant's  request,  tyi?  court  should  instruct  that  the  act 
was  not  applicable.   It  is  true  that  after  a  per«iiptory  in- 
struction has  been  refused,  an  exception  preserves  that  ques- 
tion of  law  for  review,  and  the  defendant  luay  proceed  to  pre- 
sent the  facts  and  thci  law  applicable  thereto  under  ths  view 
of  the  law  imposed  by  the  court,  without  waiving  his  right  to 
question  the  correctness  of  that  view;  but  we  are  referred  to 
no  oas*  holding  that  a  party,  after  refusal  of  its  request 
for  an  affirmative  instruction  upon  its  theory  of  the  law, 
aay  then  ask  the  court  to  instruct  negatively  as  to  the  same 
theory  of  the  law,  without  waiving  error,  if  any,  upon  the 
prior  ruling.   Such  a  practice  would  tend  to  encoiu'age  a  party 
to  request  instructions  wholly  opposed  to  each  other,  and  al- 
lege error  upon  the  refusal  of  either. 

KegardlesB  of  the  condition  of  the  record,  we 
are  of  the  opinion  that  tne  plaintiff  in  thia  caao  ii^as  not 
bound  by  the  Cojapensation  Aot,  for  the  reason  that  the  de- 
fendant, his  employer,  did  not  give  or  poet  the  necessary 
statutory  notice  or  statement.   The  last  part  of  paragraph 
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"C",  •ection  1  of  the  Compensation  Act,  is  as  followa: 

"ProYlded.  howeTer ,  that  before  any  such  emplgr* 
■hall  be  bound  by  "tne   prai/iaions  of  thia  act,  liie  employer 
■hall  cither  fxirnish  to  such  employe  personally  at  the 
time  of  xii3  hire,  or  post  in  a  conapicuous  place  at  the 
plant  or  room  or  place  where  such  employe  io  to  be  em- 
ployed, a  legible  atatefaent  of  the  oooipenaat  Ion  provi- 
sions of  tnis  act.* 

In  the  recent  eas*  of  Curran  t,  Wellj  l?rother« 

Company,  Ho.  22722,  this  court,  opinion  by  Mr.  Justice  Deyer, 

filed  April  16,  1917,  we  construed  this  paragraph,  with  specM. 

reference  to  this  T>roTi»o,  We  there  said: 

"It  is  clear  that  it  wa»  the  purpose  of  the 
legislature  not  to  permit  an  employer  to  claim  any  bene- 
fit under  the  Act  in  a  suit  brought  by  an  eicploye,  where 
he,  the  eiaployer,  had  not  ooiiiplied  witn  its  provxdions. 
The  beneficial  purpose  of  this  paragraph  was  to  notify 
Qtiployes  that  the  eraplo/er  vmo  operating  under  the  Act, 
and  that  eiBployes  could,  if  they  saw  fit  to  do  so,  pro- 
tect t/ieir  interests  by  filing  a  notice  witxi  the  bureau 
mentioned,  in  case  such  employe*  should  elect  not  to 
work  under  the  Act." 

Our  decision,  as  expresaed  in  tiaat  opinion,  was  that  the 
■tat'BJxent  provided  for  in  tne  act  must  be  furnished  to  the 
employe  personally  or  posted  in  a  conaj)icuou«  ple.ce,  as  pro- 
vided  by  the  statute,  and  that  if  this  wa^   not  done  the  em- 
ployer could  not  claim  to  be  under  the  act, 

'Ja   hold  tnat  tiic  evidence  ^ms  ample  to  prove 
tiiai  the  defendant  did  not  comply  with  this  requirement. 
Many  witneeaes,  who  haul  been  employed  about  the  plant  of  the 
defendant,  testified  that  no  aucn  statements  or  notices  were 
posted  about  the  place,  and  this  evidence  iras  not  denied. 
3uch  evidence  created  no  vari^xnee  with  the  pleadings;  plain- 
tiff's amendments  added  to  the  counts  averred  that  the  de- 
fendant had  elected  not  to  come  under  the  provisions  of  the 
Compensation  ^ct.   Failure  to  post  notices  would  be  entirely 
consistent  with  refusal  to  come  under  the  act.   furthermore, 
the  gist  of  the  amendments  is  that  neither  plaintiff  nor 
defendant  came  under  the  provisions  of  the  Compensation  Aet, 
and  any  evidence  which  tended  to  show  no  compliance  with  this 
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aot  would  b«  competent, 

2 laintiff  attemptsd  upon  trial  to  ahow  by  doeu* 
mentary  •▼Idenca  timt  the  defendant  had  In  .«  formal  wny  re- 
jected the  atct,  but  the  court  rrled  out  such  erldence  as  in» 
corpetent  in  the  nnnner  in  which  It  wae  offered.   While  the 
rulings  of  the  court  ae  to  moat  of  this  may  haTO  been  cor- 
rect, we  think  the  certified  copy  of  the  notice  dated  KoYembrwr 
lb,  1912,  w&e  competent.   That  notice  was  to  the  effect  that 
the  defendant  elected  to  come  under  the  Workmen's  CJorapenoa- 
tion  Act  to  coiamence  on  November  15,  1912,  »4rlth  a  state- 
ment that  before  that  time  It  had  carried  casualty  insur- 
ance and  had  not  come  under  the  proTislons  of  the  act.   It 
should  be  remembered  that  the  accident  occurred  on  June 
20,  1912,  and  this  notice  vas  filed  No-veraber  15.  1912. 
^e  are  inclined  to  hold  that  this  was  an  admission  that 
the  defendant  was  not  under  the  aot  at  the  time  the  notice 
was  filed. 

There  was  no  error  in  the  refusal  of  the  in- 
structions offered  by  the  defendant  to  the  effect  that  plain- 
tiff naist  prove  the  failure  to  erect  the  scaffold  in  a  safe 
manner  beyond  a  reasonable  doubt.  These  words  were  stricken 
from  the  instruction  and  in  lieu  thereof  the  court  inserted 
the  words  "a  preponderance  of  the  evidence.**  This  is  not  an 
action  to  enforce  a  penalty,,  but  a  civil  action  to  recover 
compensation  for  Injuries.   The  rule  has  been  fre<)uently  an- 
nounced in  this  state  that  in  such  actions  the  plaintiff  is 
required  to  prove  his  case  by  a  preponderance  of  the  evidence 
and  not  beyond  a  reasonable  doubt.   Bavila  v.  jl  lino  is  Col- 
lieries Co. ,  252  111.  284;  Cuthrie  v.  aspire  Coal  Co. ,  150 
111.  App,  630;  liall  v.  Barnes,  82  111.  228;  A-oods  v.  Dailey, 
211  111.  495;  Robinson  v.  Randall,  82  111.  521;  and  in  17  Cyc. , 
p.  760,  it  is  said:    "In  a  civil  action  to  recover  a  statutory 
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penalty  or  statutory  double  or  treble  damages  plaintiff's 
ease  is  sufficiently  proved  by  a  preponderance  of  eridencf, 
even  "There  the  act  or  omission  of  defendant  constituted  a 
crime,  unless  the  action  is  criminal  in  its  nature  and  ef* 
feci." 

It  was  not  error  to  refuse  an  instruction  that 
If  the  plaintiff  himself  was  guilty  of  violatinfi  the  build- 
ing statute  the  Jury  should  find  the  defendant  not  guilty. 
There  was  no  eridence  upon  which  to  base  this  instruction* 
as  it  was  shown  without  contradiction  that  plaintiff  had 
nething  whatever  to  do  with  the  erection  or  construction 
of  the  scaffold. 

No  convincing  reasons  are  presented  ^riiy  the 
Judgment  should  be  reversed,  and  it  is  therefore  affirmed. 

AFFIRMED. 
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Appellee, 
Ti.        '^ 

JOSEPH  7.  TBiaKA,  trading  as 
Joseph  P,  Triska  &  Co.,  and 
JOHN  3.  JURIK. 

Appellant 8* 


AirlSAL  FROM  CIBCUXT  COUHX, 
COOK  COUHTY. 

205  I.A.  414 


MR.  PHESIDIKO  JUSTICB  MoSXJRKLY 
DBLIVSRED  THE  OtIKION  0?  THE  COURT, 

Jrlaintiff ,  bringing  suit  for  damagei  for  alleged 
malloioue  proseoutlon,  had  a  verdict  and  judga«at  for  |^00 
from  whioh  the  defendants  appeal. 

The  OTidence  tends  to  show  that  in  the  spring  of 
the  year  1912  the  defendant  Triska  owned  certain  vacant  real 
•state  efl  Kedzie  avenue  near  53rd  street  in  Chicago;  that  he 
proposed  to  subidivde  and  aell  the  same,  and  for  this  purpose 
formed  a  ps^tnership  with  the  defendant  Jurik,  niio  had  an  of- 
fice on  the  subdivision  and  was  in  charge.   In  the  latter  part 
of  April,  1912,  the  def en danti planted  a  considerable  number 
of  young  Carolina  Poplar  trees  which  they  had  bought  from  a 
nursery  company.   A  short  time  af^er  the  trees  had  been  plantd 
on  the  subdivision,  that  is,  about  2;^ay  1,  1912,  Juxik  noticed 
that  13  of  them  were  missing.  On  the  same  day,  in  a  conversa- 
tion with  the  mail-carrier  in  that  district,  in  which  Jurik 
spoke  of  the  missing  trees,  the  mail-carrier  said  that  he  had 
noticed  such  trees  "spring  up  over  night"  on  the  premises  of  krs. 
Sasek,  the  plaintiff,  a  widow*  who  lived  about  six  blocks  from  the 

defendants*  subdivision.   The  mail-carrier  also  informed  Jurik, 

in  substance,  that  anything  stolen  around  there  could  be  found 
in  plaintiff's  yard.  Jurik  thereupon  went  tt  plaintiff's 

place  and  found  13  trees  planted  there  which  looked  like  the 
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trees  taken  from  the  subdiTlsion.    Jurlk  reported  this  to 
the  defendant  Trieka,  and  was  told  by  Triskft  thrt  he  had 
•tetter  mnke  sure."   Jurlk  thereupon  went  with  the  nur- 
sery Ban  who  had  sold  the  trees,  and  two  police  officers, 
to  plaintiff's  residence  and  inspected  the  trees  in  her 
yard.   The  exainination  showed  that  these  13  trees  had  been 
freshly  planted,  and  the  nursery  man  positively  identified 
them  as  being  the  trees  which  he  had  sold  to  defendants  and 
planted  on  their  subdivision;  he  indicated  peculiar  marks 
of  identification,  which  established  it  beyond  any  seri- 
ous question  that  the  trees  found  in  plaintiff's  yard 
were  the  trees  which  had  been  stolen  from  defendants'  sub- 
division.  They  inquired  of  plaintiff's  son,  albert,  as 
to  how  the  trees  came  to  be  there,  and  were  infoziaed  by 
Albert  Sasek  that  he  had  bought  the  trees  from  a  man  who 
was  going  by  with  a  wagon;  that  he  had  never  seen  the  man 
>oforo  or  since,  and  that  he  had  bought  them  for  15  cents 
apieoe.  The  price  at  which  the  trees  had  been  sold  to  de- 
fendants was  more  than  a  dollar  apieoe.   The  police  officvro 
then  advised  the  swearing  out  of  a  complaint  charging  the 
plaintiff  with  receiving  stolen  property,  and  also  informed 
Jurik  that  the  Sasek  family  was  a  family  of  bad  reputation. 
Jurik  reported  these  things  to  Trlska;  also  a  police  offi- 
cer went  to  Trlska' s  office  and  advised  him  to  take  out  a 
warrant  for  the  plaintiff  charging  her  with  receiving 
stolen  property.   Triska  advised  Jurik  that  "if  you  are 
sure  they  are  our  trees  possibly  that  is  the  best  thing  to 
do."   Thereupon,  on  It  ay  3,  1912,  Jurik  went  to  the  police 
station  and  swore  to  a  complaint  charging  the  plaintiff 
with  receiving  stolen  property.  The  next  day  two  officers 
went  to  plaintiff's  house  to  execute  the  warr&rit  and,  being 
unable  to  enter  through  the  door,  climbed  through  the  open 
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window  and  found  plaintiff  and  her  daughter  In  l)«d»  both 
fully  dressed.   plaintiff  waa  taken  to  the  police  station 
and  kept  until  the  next  day,  liiinday,  when  she  was  releaaed 
en  bail.   Ahen  the  ease  came  up  for  hearing  on  Monday  ahe  las 
discharged  by  the  trial  Judge,  but  told  to  return  the  tree* 
to  the  defendants,  which  she  promised  to  do,  and  some  time 
thereafter  defendants'  men  rerwved  the  trees  from  plain- 
tiff's yard  without  objection  froia  her,  and  took  them  back 
to  the  subdiTision, 

There  was  evidence  tending  to  show  that  the 
Sasek  family  had  had  considerable  trouble  with  the  police 
department  from  time  to  time,  and  an  officer  testified  that 
plaintiff's  reputation  for  honeety  was  bad  and  that  he  had 
seen  thieves  go  into  her  house.   There  was  also  evidence  that 
the  reputation  of  her  son,  Albert,  was  bad,  and  there  was  in- 
troduced in  evidence  th«  record  of  his  conviction  of  petit 
larceny.  There  was  abundant  evidence  that  defendants  were 
inforaed  of  the  bad  reputation  of  plaintiff  and  her  son  be- 
fore any  erisiinal  proceedings  were  commenced,  and  that  be- 
fore this  time  neither  of  the  defendants  had  ever  seen  or 
heard  of  the  plaintiff  or  her  family,  and  had  no  ill  will 
wl'iatever  against  her.   There  was  evidence  that  Triska  haA 
very  little  part  in  the  matter,  except  that  Jurik  reported 
to  him,   Triska  did  not  see  the  complaint   and  was  not 
present  in  court  when  the  ease  caice  up  for  hearing. 

I"  Andereon  v.  Friend,  85  111.  135,  the  court 

said: 

"To  recover  in  this  class  of  cases,  there  must 
be  malice  on  the  part  of  the  person  starting  the  proaecu- 
tion,  and  a  wnnt  of  probable  cause  for  believing  that  the 
accused  is  f?uilty  of  the  offense  charged;  nor  ia  &  want  of 
probable  eause  shown  by  the  acquittal  of  the  accused.   If 
such  wers  the  rule,  but  few,  if  any,  would,  dare  to  make 
any  effort  to  enforce  the  criminal  laws  of  the  iitate.   To 
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do  ao,  vould  iuvolve  t]a«  prosecuting  witneae,  wherever 
Xho   proseotition  foiled,  in  vejcaticuB  litir^ption  and  loss, 
ftnd  none  could  be  ezjpecteu  to  ixicur  auoii  haaards,   irose- 
outing  witnessea  must  be  protected  where  they  rxct  in  good 
faith  on  facts  and  circuii3e.tance8  whic}i  are  sue/-  an  to  in- 
duce a  belief  of  guilt  in  the  inincl  of  «  reaaouAble  per- 
son.  This  has  ever  been  the  mle  of  the  law.   The  iAsua, 
then,  for  the  Jur.y  to  try  is  not  tlie  guilt  of  the  plain- 
tiff, if   the   defendant  acted  in  good  faith,  on  evi- 
dence, whether  true  or  false,  which  is  sufficient  to 
ereate  h   reasonable  bf^lief  that  the  accused  was  guilty 
of  the  offense,  he  is  protected. * 

In  Haxpham  v.  ^liitney,  77  111.  32,  it  is  said: 

"To  maintain  an  action  for  malicious  prosecu- 
tion, it  must  rC^ppear  that  there  was  not  probable  cauaa 
for  the  prosecution,  and   also  that  the  defendants  wer« 
actuated  by  malica  in  instituting  the  prosecution.   Thert 
must  be  both  ^'lant  of  probable  cause  and  malice.   If  the 
law  imputed  malice  from  want  of  probable  cauae,  tiien  lher« 
would  be  no  diatinct  requirement  of  malice,  ba\.  want  of 
probable  cause  would  be  the  sole  element  necassary.   It 
is  often  said,  the  jury  may  infer  tzoni  malice  frota  the 
want  of  probable  causa.  They  luay  do  so  under  certain 
oircumatancaa,  but  not  in  all  cases,  kalioe  is  in  no 
case  a  legal  preauaption  from  the  Wf.nt  of  probable  causa, 
it  beTng  for  the"  jury  to  find  from  the  facts  proved,  ififtiere 
tij-are  was  no  probable  rauae,  whether  there  was  xualica  or 
not.   1  Hilliard  on  Torta,  486.   And  if  the  defendant  can- 
not justify  by  proof  of  probable  cause,  he  may  still  re- 
but the  preaumption  of  malica  by  showing  facts  and  cir- 
cumatances  oaloulnted  to  produce  at  the  time,  on  the  mind 
of  a  prudent  and  reasonable  man,  a  well-grounded  belief 
or  3uapioion  of  the  party's  guilt.   Ibid.  515.  >  ♦  *  * 

"A  oiti;8en  having  reason  to  believa,  or  enter- 
tain a  strong  suspicion,  upon  information  or  popular  re- 
port, that  a  crime  haa  been  committed,  must  be  permitted 
to  appear  ajid  direct  the  attention  of  t/ic  g,rand  jury  to- 
•arda  ita  inveatigution,  without  exposure  to  the  peril  - 
in  caae  of  the  failure  of  conviction,  or  it  turning 
out  that  the  information  upon  wnich  he  acted  was  not 
founded  in  fact  -  of  being  held  liable  for  jualicious 
prosecution,  and  of  being  mulcted  in  ruinous  dafiagea. 
The  criminal  law  does  not  enforce  itself.   It  requires 
the  agency  of  some  informant  to  put  it  in  execution, " 

Many  other  pertinent  quotations  miglit  be  mada 

from  a  larga  number  of  similar  cases,  among  which  are  Palmer 

▼•  Hi char da on.  70  111.  544;  koJavid  v.  Blovina,  85  111.  238; 

Angalo  V.  Paul ,  85  111.  106;  Ilniokerbocicer  Ice  Co.  v.  acott, 
76  111.  App.  645;  lisaeok  v.  Anderson.  167  111.  App,  393; 

atalger  v.  I^igganriein.  165  111.  App.  6:^2;  killar  tt.  ^ollltt, 
174  111.  App.  296 . 
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We  are  of  tiio  opinion,  applying  tixe»e  consid- 
•rationa  to  the  facta  before  us,  that  probable  cause  for  ie- 
fendants'  actions  tmis  proven,  and  ftirthoriaore  that  auch  ac- 
tione  were  yrholly   free  from  malice.   That  defendants'  tree* 
were  stolen  and  that  the  next  doy  they  appeared  planted  in 
plaintiff's  yard,  is  established  by  ths  evidence.   There 
ia  very  little  doubt,  if  any,  thnt  they  were  stolen  by 
Albert  Saaek,  whose  reputation  v/as  bad  p.nd  who  prior  there 
to  had  been  oonvioted  of  tne  crime  of  larceny.   The  repu- 
tation of  plaintiff  and  her  household  with  the  police  de- 
partwent  was  bod.   All  of  these  things  would  lead  the  de- 
fendants, acting  with  reason  and  prudence,  to  believe  not 
•nljr  that  the  trees  had  been  stolen  by  Albert  Q&oek,   but 
that,  the  mother  knew  this;  they  were  traced  to  her  poss- 
ession under  suspicious  oircumstcnces,  and  such  circiioi- 
stpnces  as  would  furnish  the  basis  of  probable  cause  for 
the  defendants  to  chsrge  her  with  receiving  stolen  property, 

Even  if  it  should  be  conceded  that  probable 
cause  for  their  action  was  not  proven,  there  is  no  substan- 
tial evidence  tending  to  show  that  the  defendants*  actions 
were  prompted  by  malice;  they  did  not  know  the  plaintiff  or 
her  family  before  that  tixe,  and  of  course  had  had  no  com- 
munications ^vith  them;  their  conduct  was  animated  by  tae  sole 
purpose  of  preventing  theft  of  their  property  ?»nd  for  the 
purpose  of  punishing  persons  toward*  whom  all  the  circum- 
stances pointed  as  being  guilty;  their  only  purpose  -vas 
Justifiable  and  free  from  the  elssent  of  r.alice. 

Other  points  have  been  urged  as  grounds  for  re- 
versal, some  of  which  have  merit,  but  in  view  of  our  find- 
ings as  abov*  indicated  it  i3  unnecessary  to  comment  there- 
on.  Counsel  for  plaintiff  attempts  to  make  the  point  that 
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•let  ftAd   v;ct  l»9d^Aiai.nA  vAr  iouti^oc  rt^aJ  '^'^^sU  Aiterct^Aolrwm 

9^i   ^o\  bttc  \^j»»«rony  ti^i-'i   1o  flsuLf  80i.ta»T»iq  lo  •toqivq 

-Bujoixo  litis   tl.f*  wiffr  •t>T«vo^  daoa^s^t  bnXiiaimiq  lo  taoritJtfC 

0£w   »ao(;iug  ixillL}^  ^nlBiS  mm  bBtaioq  ••aruiv 

-an  lo'i  ihnuo'iu  ••  cni'^'st/  ni*«<f  aTxil  a^nZeq  t»rt.  o 

-tni"i  oxro  ^o  w»1t  r.  .ilTMi  •vnri  iloirtvv  T«  ©itioa    ,  tee  tar 

-»'x.">xl;t   ^naayaoo  o*  x^eeeeoaniio  cl  ^1  ba^jaollnl  •rodn  te  oani 

tAit;^   ^flJtoq  »xi;r  osUc  oJ  «{^(tno;t'^c  1;li^alAl<Z  tol  XaanifoC      .rtc 


trees  growing  upon  the  land  are  not  the   eubjeot  of  lurceny 
at  conmon  Inw,  and  thut  vinder  our  statute  the  reP'ovRl  of  a 
tre<9  cones  under  the  classification  of  A2a.Iioiou&  uiiscLief . 
Without  acceding  to  this  proposition,  it  is  sufficient  to 
say  that  the  oos^plaint  locx  zaade  a^^ainst  ILra.  ii»&.8«k  was  net 
of  stealing  trees  but  of  receiving  stolen  property,  and, 
as  ic  well  known,  trees  fre  >jcught  and  sold  for  planting, 
as  ariy   other  property  is  "bousht  and  sold. 

On  the  grounds  that  provable  cause  for  the 
prosecution  was  shown,  and  that  there  was  no  evidence  of 
Mtlice,  the  judgment  is  reversed  with  a  finding  of  fact. 


^.T.  ;i.;J:  l3   .fo-T^cfua  sxl4   f^n  9%a  tOBl  hd^  noqu  iniwo«lB  adMt 

ii>a»   «^;>t«lot(i  aslope  ■salviAo»'T  to   lii^  ••9<xJ'  aail^ale  !• 

,aax^a«Xa  -ol  blot  iiu  J.-I-t'-tf  si^  «»»'Xl   .nwonit   rx*w  ol.  bm 

,bloa   i  oof  el  ^iT?»q[o'rq  T3.ii«  t<uI  •« 

.^0«1  lo  gjiifcnil  a  rftf Jhr- 6»et©T«t  aJt   itiniwr  ,  >c>iXa« 


450  -  22884 

niroiua  of  j-act. 

Tile  court  finda  that  thert  was  probable  oauso 
for   the  d«fen<a»nta  to  prosecute  plaintiff  upon  the  charge 
of  receiTing  stolen  property,   and  we  also  find  that    there 
was  no   evidence  that   in   sc   a.cting  the  defendants  were 
laoved  thereto  by  malice. 


Macs  -  od» 

eiceiij   iAcii  laiJ  oeX*  ew  6iSB    ,x*T»^-tq  aaLoiB  %:iirt*totx  Yt 


453  -  22887 


ROGERS  k   HALL\C0MPA13Y, 
a  oorporatlon/\ 

Appell«« 


JAMES  H.  WALDSH, 


ppellacet. 


APPEAL  PROM  MUNICIPAL 
COURT  OP  CHICAGO. 

205  I.A.  415 


MR.  PREa«>IN6  JUSTICE  MoSURELY 
DELIVERED  THE  OPIHION  OP  THE  COURT. 

This  is  an  appeal  from  a  judgment  against  de- 
fendant for  #1,497.02,  entered  upon  a  verdict  in  a  suit 
brought  by  plaintiff  for  rent. 

The  baele  of  plaintiff's  claim  is  a  written 
agreement  signed  by  both  pao'ties.   The  trial  court  was  of 
the  opinion  that  this  was  a  lease,  as  claimed  by  the  plain- 
tiff and  opposed  by  defendant.  Most  of  the  argument  in 
this  court  is  concerned  with  the  question  of  whether  or  not 
this  instrument  shall  be  construed  as  a  lease.   The  instru- 
ment was  made  in  the  month  of  September,  1911.  Omitting 
certain  immaterial  provisions,  the  agreement  is  as  follows: 

"We  hereby  agree  to  rent  to  James  H.  Walden, 
doing  business  as  the  Walden  Typesetting  Company,  501 
Plymouth  Court,  the  fifth  floor  of  the  new  building  being 
erected  by  us  on  the  northeast  corner  of  Polk  and  La 
Salle  streets  for  a  term  of  ten  years  from  May  1,  1912, 
at  the  rate  of  #3,500,00  per  year  for  the  first  five 
years  and  for  the  second  five  years  at  such  a  rate  as  we 
may  mutually  agree  upon,  but  not  to  exceed  #4,000.00  per 
year.   James  H.  Walden  has  the  privilege  of  cancelling 
this  lease  at  the  end  of  the  first  five  years  by  giving 
us  eight  months  previous  notice. 

*         *        »        «        • 

"It  is  further  understood  that  the  power  and 
light  is  to  be  furnished  through  our  meter  and  we  to  give 
him  the  benefit  of  the  saving  that  may  be  obtained  there- 

"We  agree  to  do  v^at  is  usual  to  be  done  to  the 
premises. 

■James  H.  Walden,  it  is  agreed,  may  move  into 
the  building  shortly  after  completed  and  for  the  purpose 
particularly  of  avoiding  the  rush  of  the  usual  first  of 
May  moving.   Rent  to  be  free  to  Hay  1,  1912. 


\ 
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TJZHUSoM  S0IT8UX  eVM^gSLH^   .RM 

.T;rnr>o  set  'io  tsoifiio  sht  (X3QIS7IJ1XI 

,ia9t  lot  \tlialatn  \<f  ^0:^91(1 

a»tii.Tif  3  »1  mlBAo  B*\\linl*lq,  lo  BJ:8iicr  9ilT 

'ttiioilq  9tii  ^(f  JboccliiXo  a«    ,««ct9X  «  ■«»  aiiii   ^Aiid^  nolalqo  9ili 

ioD  to  n^iiiBdw  lo  aoitBBup  9tii  dttw  bnat90ti09  •!  ttuoa  altit 

-juiisnl  »iiT      .9S«9X  n  bm  boutSBaoa  stf  XXaxic   ifi9auj<x^cfll   •J:ii# 

^X^J-XmO     .XXeX    ^idtffflft^qsB  Ito  iilao0  exC^  aX  9hBai  tMr  inea 

:«TroCXol  SB   aX  J^nacwtttcsA  a^^    .enoiaXTotq  XAXrca^BinX    alaffo 

Xi  .     .  ^Riiiaaaoft^  aai>X«W  adl   tc  aaaitlcL'^  ^irb 

linXarf  ^.  .>ft  9dJ^   lo  looXl  ifcHil   axil    ,tiuo' 

Bj  i>.  to  lanioa   ^aBailJ-ion  9di    no   «i/ 

«&X(^X    ,1  \Am.  aoit  atA^T.  aai   lo  uia^  b  lol  8l9a£<;e   »iijio 

ari-l   *aTX1   wrLit   lol   iBax   i»<l  00,Ooe,£f  "io   aiBi   aii;t   *b 

aw  «.*  '3  doixa   ta  aiBs^  a^Xl  bnooaa  aii^   lol  ibne   axaex 

vaq  ,  -4  JE>a»oxs  o;t  J-oa  J-ijtf   ^noq^u  99i^s\  x-C-^Ajj^ua  ^c'ua 

gflXIXo-xisa   to  a^aXXriiq  e;^J    aaxf  naJbI«W    .11  eaniX      .trnvx 

SaitrXs  X(f  BiMex  arX'z  ^fatXl  axiJ   to  ba9  9dt  ta  aaBsX  aXjiJ 

.aoXJ^on  Bisolrstqi  arliaoa  J-il^Xo  au 
•»**•■• 

bttM  aavoq  arf^  ^arll  booiBr9bau  XBdtxut  el   ^I" 
•tX?)  0^  aw  bam  lalaca  xuo  ilsjjo'zji;^  ikaxlaXati/t  scT  uj   ajL   Jxi^xi 
-an^>'il^  AanXB;rcfo  ad  x^**^  iaAf  BflX7Ba   9di  to   ^  llonatf  axf^t  aUtil 

.Xtf 
aiit   o^  oaob  acT  oJ   Xaxox;  eX   tsdw  ob   oi  oax^  aV* 

.aaaXsttiq 

offlX  aTan  ybm  .i^aaiiB  oX  ^X    ^mblmW   .H  aoiasL" 

99o^iis.^  odi   lot  bixB  b9i9lqiwoo   :i9itB  yl^iojie   :iaibLivti  9dS 

to  ^atlt  Xbusu  9dS  to  dmsrt  tdd  gaXAXorf.   to  x-^^u-CuoX/xsq 

.SX«X    ,X  \aM  oi  aavt  atf  o^   Jne£      .saXTom  x>*M 


"Both  parties  to  this  agreement,  agree  to  exe- 
cute within  a  reasonable  time,  the  Customary  Form  of 
Lease. 

Rogers  &  Hall  Co . , 
(Signed)  Luther  C.  Rogers, 
(Signed)   J.  H.  Walden,  President. 

doing  business  as 
Walden  Typesetting  Company." 

Such  an  instrument  has  frequently  been  held  to 
be  a  lease,  for  the  reason  that  it  contains  all  the  essen- 
tials.  Among  the  cases  so  holding  are  DeLue  r.  Spear,  192 
111.  i^p.  254;  Illinola^^ife  Ins.  Co.  t.  Beifeld.  192  111. 
App.  682;  Bradley  t,  jLetropolitan  Music  Co.,  89  Minn.  516; 
Hoi ley  T.  Young.  66  Me.  520;  Haven  &  White  t.  Wakefield.  39 
111.  509.  The  ana  mere  fact  that  the  instrument  contains  a 
provision  looking  to  the  execution  of  the  lease  in  another 
form,  does  not  make  this  instrument  any  less  binding. 
Bradley  v.  Metropolitan  Music  Co. ,  89  Minn.  516;  geust  v. 
Craig .  107  S.  Y.  Supp.  637;  Staackman .  Horschltz  &  Co. .  t. 
Gary.  197  111.  App.  601.   In  Scott  v.  Powler.  227  111.104. 
the  court  quoted  with  approval  from  Bishop  on  Contracts,  sec. 
319,  as  followst 

"If  the  parties  agree  on  terms,  however  pre- 
cise, 'subject  to  the  preparation  and  approval  of  a  formal 
contract,*  the  concurrence  of  their  wills  is  suspended, 
and  where  nothing  further  is  done  there  is  no  contract. 
Yet  the  mere  fact  that  the  reduction  of  an  informal  agree- 
ment, oral  or  written,  to  a  formal  written  one  was  contemplated 
or  stipulated  dm  for  does  not  prevent  the  former  from  taking 
Immediate  effect.   The  question  of  whether  it  does  or  not 
depends  upon  what  the  parties  intended. 

We  are  of  the  opinion  that  the  conduct  of  the  par- 
ties indicated  an  intention  that  this  document  should  be  con- 
sidered as  the  lease  between  them,  and  that  the  agreement  sub** 
sequently  to  execute  "the  customary  form  of  lease"  was  waived 
by  mutual  consent.  Among  the  facts  influencing  us  to  this 
oonclusioB  are  that  defendant  sublet  one-half  of  his  space  to 
the  George  Seton  Thompson  Company  under  a  written  instrument, 
In  lAiioh  the  document  between  plaintiff  and  defendant  is  referred 
to  as  a  lease,  and  concluding  as  follows: 


•«  acsalBircf  £: 
".TiieqiflioD  anJ:*i^«l8cj;^i  noci«W 

»i  bl9d  a»9tf  Y-I>^^^'>^'P^^^  "'^^  tn9Kart»al  as  aovfi 

SQl  t^JSSSk  '"^  9uS»a  9ta  i^iblod  oa  aeaAo  9x1^  ^f^nooA.  .almiS 
.III  sex  .JbiatiaS  .v  .oO  .enl  aliyiBlonilXI  ;*a&  .«<l<^  .XXI 
:dXe    .oniil  x?8   . .  oD  oisjuK  ofiJ  .^  ^^£4  .  y   ;^ftIi)itTg   ;S8e   .qqA 

«  «nl«;^noo  ;fn9iu/'x^«ni:  9iii  tBdi   *o»\  •fm.  aocB  •AT     .QOQ   .XXI 

%»rl;fonft  ai  oo«»X  •di   lo  noic^uoaxa  vxi,^  ot  saXsfooX  flolelvoiq 

.^aiJbnltf  eaaX  ^fi«  ta9miiiBai  Bldi  •Haa.  toa  aaofc    ,::'XOl 

.V  »«u»i:    ;die    .flfliM  C8   ,.oO  oXaiiM  BB^xXogoi^^M  .v  yaXixig 

.T    .  .00  ^  ztldomxoR  .oBaciosmiQ    j?C6   .qqwB   .Y    .«   VOX   ,ai522. 

.>OX.XXI   V2S    .ttDXwo^   .Y  c^^ood   rtl      .108    .qqll    .XXI    vex    . Y.ggO 

.o«a    ,t^Oj8's;}'«oO  no  qoriaia  xaotl  laroiqqji  dflw  botoup  tiuoo  •dt 

»«^oXXo)   ax    .9X2 

Xa;vc.1  jb  .ttif'a'    .eelo 

;,ft  i:i  .'.   ai;«iiw   bcrn 

'to    iMto    ,*r»JK 
^  b9i9iluqlia  no 

lO   iiwi.^^i.M-      i>       .^oelle   dialbftaanl 

ntiiai  aoicftrq  oxiJ^   cfAifvr  noq;jwt  «l>iioqol> 

-Yftq  ei£^  lo  ^otftmoo  dx{;t  d-ofU'  noJtnXqo  in(4  1«  sia  ok? 

«ilot  9<f  £)Xi/oxla   iitfiiauooJb   ttiiv    ;^Axii   cic,^i.aoJn.i   oa  Z>e^«oi^r.J:   a«ii 

AoTlMr  ajRV   *9««aX  lo  in^rol  x^Atmimuo  er(i"  »^juo9XO  oJ  TLX^aoxrpve 

*ldi  oi   «if  j^nloaaxiXlnJ:   a^oel  tidt  .^o«i     .iitoaooa  X£x;J'Uffl  ^tf 

oi  •»»q8   a:      ""-   TX«xi«»no   >  ^^^tfua   ;rrr«fcc»laJb   iaxfJ  aT«  "•>*-.  rr>noo 

i^ccAourx^enx   nsjJiTV  «  tobnu  ^A^qnoO  npaqanxiT  aolo8  05-1  g*;  »a^ 

J^vi^elsi  «i  .-^nabnolftA  biM  lli^nl»Xq  aoowisd  ta^ttuBCb  tstt  doldm  at 

lemollot  B«  anlbuXoff"":    '~-    ,oaA»X  c  ««   o* 


*It  la  understood  that  I  am  leasing  the  en- 
tire floor  from  Rogers  k   Hall  Co.  and  that  the  lease  I 
make  with  you  is  sulsjeet  to  conditions  and  agreements 
contained  in  my  lease  with  Rogers  &   Hall  Co.   A  copy 
of  my  lease  with  Rogers  ft  Hall  Co.  is  herewith  aty 
tached," 

This  document  was  signed  by  the  defendant,  and  a  copy  of 
the  alcove  agreenent  between  the  Rogers  &  Hall  Company 
and  Walden  was  attached  to  the  document  of  subletting  to 
the  George  iieton  Thompson  Company.   Walden  took  possess- 
ion of  the  west  half  of  the  5th  floor,  the  premises  des- 
eribed  in  this  dccumen%i  about  March  1,  191<:,  and  soon 
thereafter  his  sub-tenant,  the  Thoupson  Company,  took 
possession  of  the  east  half.   It  is  true  that  negotia- 
tions were  had  between  the  parties  looking  to  the  execu- 
tion of  a  more  formal  lease,  and  such  an  instrument  was 
prepared  and  examined,  but  the  parties  were  unable  to 
agree  as  to   the  details,  and  finally,  by  the  apparent 
acquleseaenc*  of  both  parties,  the  matter  of  the  execu- 
tion of  a  more  formal  document  was  abandoned.   Walden 
paid  rent  for  the  entire  5th  floor  at  the  rate  reserved 
in  the  document  first  above  mentioned,  in  monthly  in- 
stallments of  1291.67,  from  May  1,  1912,  to  June  1,  1914, 
when  he  abandoned  the  west  half  of  the  premises.   The 
sub-tenant,  Thompson  Company,  paid  Walden  the  rent  stipu- 
lated in  its  agreement  with  Walden  up  to  Kay  31,  1914, 
and  also  all  of  June,  1914,  except  twelve  or  thirteen 
dollars.   This  conduct  makes  certain  any  possible  ques- 
tion as  to  the  character  of  this  instrument,  v;hich  T7as 
acted  upon  by  both  p&rties  as  a  valid  and  binding  lease, 
and  we  are  of  the  opinion  that  such  was  the  character  of 
the  instrument.   Among  the  cases  in  accord  with  this  hold* 
ing  under  similar  facts  are  Grigsby  v.  Western  Union  Tel. 
Co.,  5  S.  D,  561;  Merki  v.  Merki .  113  111.  App.  518; 
Bulkley  v.  Divine.  127  111.  406;  Sanders  v.  lottliteer 
Bros.  Pruit  Co.,  144  E.  Y.  209.  We  hold  that  the  trial 


-«•   9di  :|flla4K»I  mm  I   tMdt  bo^iMt^krvj  ^i    :tl* 
I  9Ui9l  Bdi   iMxiJ  boB    .00  IImE  a  aa^^  ooXt  vai^ 

X^O  A      .oD   Xl£H  A  Aiiv   ssAiti^    lb.  ux  TOO 

f  ^«  xlitivortoxl  •!    .  .  i  aft  a^eaAS  £f^jLv  ec  .o 
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o;t  }^i^le.Cdu8   lo  in»mjj&o&  9tii  ci  btionitm  mmw  ttmbltfH  baM 

-seo«80i2  aLoot  ii»6X«V      .xn.<}qjBoO  «o«qpasiiT  iiot»&  •s'xoaCi  f)fi# 

««sj&  s»al£i*rtq  eil^   .nooil  ri^e  oxl^  lo  lisxi  i«9w  sxid   lo  col 

no 01  bttB    ^i.liil   «!  cLoiJi^  tuotta   ,i!i;9su;o&L   ai£/;f   al  btdirt 

ioo&   ^\a/iqjSLoO  noaqrio^i:  aiU    ^iuAcai-'iiau  alii  ^atledOiMl^ 

«f.i^o;g'fn  ;fiu{^  »in^  fix  ^I      .tind  Jsas   bAt  to  noleaoBaiKt 

-jjo*:o  erC^   oi  s^iiriooi  aaicttitq  od^   rrsewJ'ecf  bxti  arcaw  anol^ 

»jnt7  iaaiurz:t8rii   na  /iojua   bise   ,aa«»X  Ijuozol  Biesa.  b  lo  ttoJt} 

o^  9X<iatiu  aaew  bdlJ'VJsq  sjI^  ;fx;cf   ^bfttlifisxa  fcnj»  ib9:[JK(#^ 

itnsxeqqii  axii    <.:c    .-^IIbaJLI  IiI£»  ,all6^ai>  aci^  ci   a«  B9aa« 

-iroaxa  a.(ii  iQ  asjr^££i  axid-   ^aaitiBq  ai'od'  to  •onocoaaij.pa* 

xi9l>X«%'      .t«fxoI>ruiorjB  ttisv  tammsoob  ljuaxo\  avail  a  1o   not9 

AttT'xaaai  0;^«t  arfi  ^«  toell  il^d  97i;^ae   axfJ-  7ol  ^na^z  fil«9 

-ai  xldiaoin  nl    ,/j«noloaaai  avocfa  iaall  l^auiroci)  adl  nl' 

,^iCX   ,X  anxj^  o*    .LiX  -.  a.ci'l    ,VS.X©S^  lo  a^namXXala 

9df      .aaali!:6Tq[  ».^  -    .:•   bnaobaBda  oil  naifrr 

-tfq;X*8   Jt  -1 :    jdi    a-jji  ,  ,  .TiqaioO  noaqiaoxlT    ,aa«aal~tfi;a 

,#^X'.  ^    .         .  ■  ?'rf  ff^lw  i-iwjc&a'i.":    ••  .fi    .  J-  .boi'.iX 

a9»tiiiii  10   orXavJ-   ^qaoxa    «^Xex    ,9iur\>  .        .ua 

'«9ijp  aXtfXaeou  xno  aX-aiiao  aairLBoi  io£/l>.':co   8l:f?      .tinlj^ob 

,91100 X   )iciioai<i  baa  biSav  m  %*  a9i^t^  dfoi  xd  ouqu  l>9v^os 

7o  tiSOBTMdo  9di  BMW  dtusB  tMdt  aoiat<i»  •lii  to  oxe  aw  i^cui 

-bXoxl  titdi  dilv  biaoofi  ni  a9««9  9di  ^aoak      .immmtBal  B4i 

. XaT  aoXnJ  gta^^BaK   .v  Ytfaa-ttO  9'i9  o^Toflt  xaXiP-ia  i^hnv  sni 

;8Xe    «ciceA    .XXI   CXI    .l>ii5U   .▼   latiaM   ;X53    .      .  ,  .:jO 

:to^JiXJJuI   .7   BOoJbnaa    ;  :u)i^    .  f  ri    VSX    ♦»Sili£   •''  V.»-C^J^ti 

Ulii  •dS  ^Bd)  blod  aW     ,eoS   .      .      .  >X    .  .oO  iik"i%   .Boig 


court  was  correct  in  con8trviin£-  tliis  document  to  be  a  leat*. 

There  la  no  xnerit  In  tlie  point  that  the  plain- 
tiff deprived  defendant  of  possession  of  the  preiaiees.   After 

WaldeB  yaoated  the  west  half  of  the  premises  the  Thompson 
Company  continued  to  occupy  the  part  it  had  leased  froa 
him.   As  this  company  was  the  sub-tenant  of  Walden,  in  le- 
gal contemplation  its  possession  was  the  possession  of 
its  lessor,  Walden;  defendant  could  not  make  a  surrender 
of  the  tenancy  without  yielding  up  the  premises  demised 
to  him  by  his  lease;  he  did  not  do  so.    In  18  Am.  h  Sng. 
Sncy.  of  Law,  359,   the  rule  is  stated  thus:   "The  sur- 
render of  the  possession  of  a  part  of  the  demised  preaiises 
and  a  proportionate  reduction  of  the  rent  do  not  amount  to 
a  surrender  by  operation  of  law  of  the  old  tenancy  and  the 
creation  of  a  new;  a  surrender,  to  be  an  end  to  the  lease, 
should  be  in  entirety,"   In  aaotogur  v.  lifittfit,  34  111.  App. 
237,  thffl  court  said:   "The  defendants  not  iiaving  tendered 
full  possession  after  giving  the  notice  required  by  law, 
the  lease  is  still  in  force."  Other  oases  so  holding  are 
BuBuhojB  V.  0 ' Grady .  90  '¥is.  461;  Cook  v.  Gurry.  192  111. 
App,  182;  and  in  Ballftnoe  v.  Peoria.  180  111.  29,  the  court 
•aid:    "Upon  the  expiration  of  the  lease  the  city  was  botmd 
to  surrender  the  possession  of  all  the  property  embraced  in 
the  lease  to  appellant.  An  offer  to  surrender  a  part  tthm   not 
sufficient,  as  appellant  was  under  no  obligntion  to  accept  a 
pejt," 

We  do  not  agree  with  the  contention  that  plain- 
tiff leased  to  the  Thompson  Company  from  July  1,  1914,  there- 
by terrainating  Walden 's  liability  for  rent  as  of  that  date. 
This  suit  was  begun  on  October  24,  1914,  to  recover  rent 
from  Walden  for  the  wonths  of  Jvme  to  October,  inclusive. 
The  defendant's  affidavit  of  merits  was  filed  on  Kovember 
26.  1914.   In  the  latter  part  of  Deceiuber  of  this  year,  the 
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Thomponn  Ooj.ipany  being  th«n  indebted  to  Walden  for  rent  from 
July  to  DocemlDer,    executed  a  note  for  the  amount   due,   #750, 
and  delivered  ths  same  to  the  Rogers  it  Hall  Coinpany,   under 
the   coiaditiona   that   that   couxpany  would  agree  to  protect   th« 
Thompson  Coirpnny  in  case  Talden  sjiould  tJier-^af ter  make  claim 
agn.inst  the  Thorapson  Conpany  for  rent  for  these  raonths. 
Thompson  was   informed  by  plaintiff  that  a  suit  tras  then 
pending  against   defejT^ypit  to   r«covr;r  rent    lue  for  June  to 
Octoher,   and  thpt  the  moneys  received  in  paymert  of  the 
Thompson  note  would  be  applied  on  Wal den's  account  for  the 
months  of  No vemb or ,    1914,    and  the   succeeding  months.        Up 

to   the  time  of  trial  ^200  had  been  paid  on   the  aaid  notes, 

the 
and  Rogers  testified  that   txiis  payment  ';7aa  applied  on/rent 

due  f'roiii  Walden  for  the  muntha   of  November  and  December, 
We   do  not    sse  how  tins  giving  of   this  note  could  affect   the 
liability  of  7ald3n  for  the  rental  for  .?u««  to  October, 
inclusive.      The  note   vvas  not  accepted  as  payment   on  account 
of  rent  during  this  period.     Under  the  agreement  bctxeen 
plaintiff  and  defendant,   which  we  have  construed  to  be  a 
lease,    defendant  was  liable  for  rental  accruing  after  the 
beginning   of   this   suit,    and  plaintiff  had  the  right   to  ap- 
ply v»hf»tever  might  he  collected  frojiP.  Wfilden's   sub-tenant 
on  account   of  the   subsequently  accruing  rental, 

Even  if  the  conversation  and  transaction  be- 
tween plaintiff  and  the  Thompson  Company  should  be  held  to 
be  a  reletting  in  Deceuber,    1914,    this  would  not  amount   to 
a  surrender  by  plaintiff  of  the  lease.      The  rule  in  this 
state  is  as    stated  in  Hur.:i s t ou ,  Keeling  &  Co.    v.    'iJheeler, 
175   111.   514:        "In  case  of  an  abai^donment  without   fault   of 
the  landlord  or  as  e  result   of  hie  acta,   he  may  re-enter 
and  again   rent    the  preciises  end   credit    the   lessee  \'.'itL   the 
proceeds,   f-nd  his  no   toting  possession  does  not   relieve 
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frorr.  the  payment   of  rent."       This  is  rc-affimed  in  Marehall 
^        ▼•   GroBSc  Clothing  Co..   X84  111.   421. 

«/■«  ftee  no  fiubstantial  reaaon  for  reversing  the 

judgment,    j;na  it   is  affirmed. 

APPIRMED. 
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APPEAJ.  SROJl  MUNICIPAL 
COURT  0?  CHICAGO. 


457  -  22891 

CLiyyORD  HOMES,  a  Li  nor.  by 
Alfred  Hodges,  his  next  friend, 
Appellee, 

CHARLES  A.  COEY,  doing  lousiness 
as  Charles  A.  Coey  School  of  i 
Motoring,  / 

MR.  PRESIDIHG  JUSTICE  McSURELT 
DBLIVBRSD  THE  OPIBIOH  OP  THE  COURT. 

Plaintiff,  a  minor,  while  riding  a  bieyole 
in  Michigan  avenue,  was  struck  and  injured  by  an  automo- 
bile belonging  to  the  defendant;  he  brought  suit  and  had  a 
yerdict  and  Judgment  for  #500,  which  the  defendant  seeks 
to  have  reversed. 

From  the  STidenoe  the  jury  could  properly 
find  that  in  September,  1914,  Clifford  Hodges,  a  minor, 
was  working  for  the  Western  Union  Telegraph  Company  as  a 
messenger  boy;  that  he  was  going  south  in  Micnigan  avenue 
near  21st  street  on  a  bicycle  in  the  discharge  of  his 
duties;  that  he  crossed  21st  street  on  the  right-hand 
side,  about  three  feet  from  the  curb;  that  defendant's 
automobile  was  approaching  from  the  south  and  going  north; 
that  as  it  oame  to  21st  street  it  cut  diagonally  across 
westward  into  21st  street,  and  struck  Hodges  and  his 
bicycle,  at  a  point  about  three  feet  from  the  southwest 
corner,  and  carried  him  about  five  feet  around  the  corner 
into  21tt  street;  that  the  automobile  made  the  turn  at 
about  IB  miles  an  hour,  to  the  left  of  the  center  line  of 
21st  street  and  Michigan  avenue.   The  conclusion  of  the 
jury  that  the  plaintiff  was  in  the  exercise  of  ordinary 
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oar*  for  hi*  own  safety  and  that  th*  accident  was  ooca* 
aioned  by  the  neglleBnoe  of  the  defendant  vae  fully  jus- 
tified from  the  cTidence, 

Most  of  the  argument  in  this  court  Is  taken 
up  with  a  discussion  of  the  pleadings,  which  «•  do  not 
think  It  necsssary  to  consider.   This  was  an  action  In 
ths  Municipal  Court  of  the  fourth  class,  and  all  that 
plaintiff  was  required  to  do  was  to  file  a  brief  statement 
giving  the  nature  of  the  tort,  and  such  further  informa- 
tion as  would  reasonably  inforia  the  defendant  of   the  na- 
ture of  the  case.   Plaintiff's  statement  of  ulaiia  con- 
tains what  are  called  three  counts,  ^Ich  we  do  not  think 
was  at  all  necessary;  tfOcen   as  a  whole,  lio->vever,  we  think 
they  compiled  with  the  requirataents  in  a  case  of  this 
class. 

Thero  wa»  no  error  in  the  admission  of  evi- 
dence or  in  the  instructions  of  the  oourt.  neither  do  we 
think  that  the  verdict  w».b  excesyive. 

Both  counsel  have  attempted  by  extended  dis- 
cussion of  technical  rules  of  pleading  dnd  evidence  to  ccilfuss 
the  simple  elements  of  this  case.   We  do  not  feel  called  upon 
to  follow  the  many  points  discussed.   Under  ths  undisputed 
evidence  the  plaintiff  was  entitled  to  recover,  and  tha 
judgment  Is  affirmed. 

APJIPJCED. 
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uKiuivBREB  ^m  otnaou  os*  thk  uouki-. 

ilaintiff ,  while  •nployed  \>y   the  def«ndant  in 
its  car  factory  at  J.ichigan  City,  Indiana,  on  June  17,  1914, 
vas  injured.  Bt  brought  thia  auit  for  daiQa^es  anu  had  a  ver- 
dict ax;d  Judgment  for  ^20,0u0  froa  whicn  the  aefendant  ap- 
peal s . 

l^l&intiff  vat  injured  vhile  passing  between  two 
Cf!.r»  Wi.ich  were  puaried  together  sudaenly  by  «  switch  engine, 
on  ft   track  in  one  of  the  ahopa  oi  the  def eiidaitt,  end  in  his 
declaration  it  wrb  charged  tx.at  the  defendant  ffrileti  to  giye 
plaintiff  warning  that  the  oars  wero  about  to  be  coupled, 
and  that  the  eervantti  of  the  defenriant  car<^le££;ly  and  negl^ 
gently  pushed  the^se  cars  together. 

The  negligence  was  predicated  upon  the  fjmployer's 
Liability  Act  of  the  dtate  of  Indiana,  which  wae  properly 
pleaded  and  Introduced  in  evidence  on  the  trial.   Section  1 
of  this  met  provides  that  e   master  shall  bt  liable  to  a  ser- 
vant for  on  injury  auatainod  throug^i  the  nefciigence  of  a 
fellow  servant;  section  2  that  the  burden  of  proving  con- 
tributory negligence  ia  upon  the  defendant;  and  section  7 
provides  that  all  questions  of  assumption  of  risk,  negli- 
gence or  contributory  negligence,  shall  be  questions  of  fact 
for  the  Jury  to  deoido.   These  provisions  of  the  Indiana  statute 
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ar«  binding  in  this  foruBt  tvhertt  the  case  vaa  tried*  «T«n 

thou^  contrary  to  our  Xoeal  practice*  Central  Vermont  By. 

507. 
Co.  T.  White.  258  U.  ii,^  T]lie  eeeme  te  be  oonceded  by 

counsel  for  the  defendant. 

The  uiidisputed  facte  are  that  the  accident  oc- 
curred in  what  was  known  as  shop  No.  49,  i^ioli  from  north  to 
south  is  357  feet  long  and  about  50  feet  wide.  Six  railroad 
tracks  run  into  this  shop  from  the  south  and  nearly  to  the 
north  end;  they  are  nvuobered  consecutively  from  west  to  east. 
Just  south  of  the  building  the  traoks  crossed  a  street  and 
proceeded  on  a  curve,  so  that  a  workman  at  the  north  end  of 
the  shop  could  not  see  on  which  track  a  looomotiTe  was  ap- 
proaching as  it  came  towards  the  building.  The  custom  was 
to  push  skeleton  trucks  onto  these  various  tracks  in  the  shop 
by  means  of  switch  engines,  leaving  the  trucks  about  three 
or  four  feet  apart.  Defendant's  workmen  would  then  build 
vara  on  these  trucks.  When  they  were  ready  to  be  pulled  out 
the  switching  crew  would  back  a  locomotive  into  the  shop, 
couple  together  the  completed  care,  pull  them  away,  and  re- 
place skeleton  trucks  on  the  tracks.   About  90  employes  of 
the  defendant  were  working  In  this  shop,  ilaintiff  was  one 
of  the  carpenters  engaged  in  building  floors  in  the  cars. 
The  liimber  used  for  this  purpose  was  piled  up  on  the  east 
side  of  the  shop.   On  the  day  in  question  plaintiff  was 
working  on  a  car  situated  en  track  2,  as  he  claims,  defendant 
claiming  it  was  on  "track  3.  He  was  a  little  north  of  the 
oenter  of  the  shop  and  was  working  on  the  third  oar  from  the 
north.  On  the  saae  track,  south  of  him,  were  situated  some 
five  other  cars  that  had  been  completed;  the  three  oars  at 
the  north  end  of  the  traok  had  not  been  completed,  irlaintlff 
had  gone  to  the  east  side  of  the  building  for  lumber  to  be 
used  in  laying  the  floor  in  the  car  on  iriiich  he  was  working,  and 
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had  returned  with  It  to  th«  car  in  qu«atlon  and  deposited  it 
on  the  ear}  h«  was  going  east  again  for  the  purpose  of  getting 
•OBie  Bore  lumber,  passing  between  the  oar  he  was  working  on 
and  the  car  insnediately  north  of  him,  and  while  so  doing  a 
locomotiTe  engine  booked  against  the  string  of  cars  from  the 
south,  so  that  he  was  struck  and  sustained  the  injuries  Cfm- 
plained  of. 

Is  the  verdict  contrary  to  the  weight  of  the 
rvidence?   We  are  of  the  opinton,  after  giving  due  weight 
and  consideration  to  the  variant  stories  of  the  witnesses, 
that  the  jury  could  properly  find  that  plaintiff  was  working, 
as  he  said,  on  the  third  car  from  the  north  on  track  2;    that 
before  he  started  to  cross  track  2,  between  the  second  and 
third  cars,  on  his  way  east  for  more  lumber,  he  looked  in 
both  directions,  saw  no  engine  and  heard  no  warning,  eithsr 
by  the  n^istle  of  the  locomotive  or  by  the  shouting  of  any- 
one, but  as  he  got  between  the  cars  he  was  suddenly  hit  by 
the  ear  from  the  south,  l^laintiff 's  story  that  no  warning 
•f  any  kind  was  glvsn  was  supported  by  abundant  evidence. 

The  jury  was  justified  in  concluding  that  plain- 
tiff wns  not  guilty  of  contributory  negligence.  Pour  or  five 
switch  engines  were  used  in  the  various  shops  in  that  vi- 
olnity  and  were  constantly  pulling  cars  back  and  forth;  the 
locomotives  were  whistling  constantly  and  bells  ringing  all 
the  time;  the  lovemotive  bells  were  rung  and  whistles  sounded 
as  they  crossed  the  street  just  south  of  the  entrance  to  shop 
49,  There  was  alao  evidence  that  within  the  shop  there  was  a 
great  deal  of  noise  of  hammering,  driving  nails,  throwing 
material,  and  noises  generally  incident  to  work  in  a  shop  of 
this  kind;  that  on  account  of  the  curve  in  the  tracks  where 
the  locomotives  entered  the  doorway  of  the  shop  from  the 
south,  and  the  presence  of  many  cars  inside  of  this  long 
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shop.  It  was  IffipossilBle  for  a  person  inalds  to  tell  whether 
one  WAS  coming  into  the  shop  or  not,  or  whioh  track  it  was 
coming  on,  unless  the  workmen  should  bs  very  near  to  ths 
south  end.  There  was  STidenoe  that  a  systos  had  heen  adopted 
\y   the  defendant  to  warn  workmen,  as  follows:   after  the  sn- 
gins  had  crossed  the  street  at  ths  entranos  and  gotten  into 
the  shop  it  would  stop;  the  brakeman  and  the  yardmaster 
would  walk  up  to  the  first  oar  to  be  coupled,  to  see  if 
there  was  anyone  working  on  that  car  or  passing  between 
tbe  opening;  if  there  were  any  such  persons  they  would  be 
warned  and  then  the  engineer  signaled  to  make  the  coupling  - 
and  so  on  down  the  line  between  the  oars.   In  this  way  a 
string  of  oars  could  be  coupled  in  a  very  short  time,  and 
all  persons  working  in  and  about  them  would  be  warned  that 
they  were  about  to  be  moTed.  The  evidence  shows  that  plain- 
tiff was  familiar  with  this  custom  and  that  he  relied  upon 
lis  perfoxmanoe,  but  that  it  was  not  observed  at  the  time  of 
\  the  accident  in  question.  There  was  contrary  evidence  as  to 
the  existence  of  such  custom,  but  it  was  sufficiently  ptoven 
to  have  existed.   Instead  of  following  this  custom  the  loco- 
motive attempted  to  couple  all  the  eight  cars  with  a  single 
push. 

There  was  no  evidence  of  sufficinnt  probative 
force  to  lead  to  the  conclusion  that  plaintiff  was  working  at 
a  plaos  where  he  had  been  told  by  the  foreman  not  to  work,  and 
ths  Jury  could  properly  decline  to  give  credence  to  the  state- 
ment of  the  witness  2;immerman  in  this  regard. 

Under  the  Indiana  statute  above  referred  to  the 
burden  of  proving  contributory  negligence  is  upon  the  defend- 
ant.  The  Jury  was  amply  warranted  in  finding  not  only  that 
defendant  had  failed  to  prove  contributory  negligence  but  that 
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plaintiff  had  not  been  guilty  of  conduct  amounting  to  negli- 
gence vhich  contributed  to  the  accident. 

Even  if  wc  were  so  dispoaed,  we  dc  not  eee  how 
we  oould  hold  that  the  rerdict  was  oontrnry  to  the  weight  of 
the  eTidence,  in  view  of  the  fact  that  the  bill  of  exceptions 
before  ua  doea  not  contain  all  the  oadiibits  in  the  oa&e.   At 
least  one,  if  not  uore,  blue-print  and  a  photograph  were  in- 
troduced aa  exhibits  and  shown  to  the  Jury.   These  apparently 
indicated  the  position  of  the  tracks  and  surroundings,  and 
would  hHYc  great  value  in  fixing  in  the  alnds  of  the  Jury 
the  pliysical  situation  and  surroundings.   In  the  absence  of 
these  exhibits  in  the  record  before  us»  we  do  not  see  how  we 
oould  presune  to  find  the  weight  of  the  evidence  contrary 
to  the  finding  of  the  Jury;  we  could  not  do  so  until  we  had 
inspected  and  examined  the  same  evidence  upon  which  the  Jury 
passed,   aee  i>ahl  v.  McDonald  Kagineering  Co..  141  111.  App, 
187;  6eaverns  v,  Lipschinaki.  82  111.  App,  298;  C.  &   I. 
K.  1.  Co.  V.  hopkins.  90  111.  31«;  ^.  I,   ^1.  ^.  Co.  v. 
Leisy  Brewinf^  Co..  174  111,  547. 

Ve  are  not  disposed  tc  hold  that  the  dsmages 
are  excessive,  one  reason  bei^g  in  line  with  the  point  Just 
made,  nauely,  that  the  bill  of  exceptions  does  not  contain 
all  the  eodiibits.  The  record  shows  that  several  X-ray 
plates  and  photographs  were  identified  and  testified  about 
by  doctors  on  both  sides,  none  of  '«A:ioh  is  contained  in  the 
bill  of  exceptions.  There  is  some  question  as  to  whether 
all  of  th«s  were  formally  offered  in  evidence,  but  at  least 
sue  was. 

The  most  serious  injury  to  plaintiff  was  a 
fraoture  of  the  pubio  aroh,  with  a  rupture  of  the  bladder; 
a  disintegration  of  the  pubic  bone  seeois  to  have  followed. 
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with  also  abdominal  hsrnla;  inflaamatlon  of  th«  sdparattd 
ligaiBcnta  formerly  attached  to  part  of  tha  Isona  which  waa 
zalsslng,  so  a»  to  render  It  difficult  for  plaintiff  to  uee 
his  left  leg  in  walking;  weakening  of  the  pelvic  arch  hy 
the  fracture  of  the  arch  and  the  removal  of  the  bone  had 
stretched  the  muscles  of  the  back*  causing  intense  pain; 
there  is  also  severe  bladder  disease,  occasioned  by  the 
broken  pelvic  bones  breaking  the  bladder,  causing  Infection 
and  inflaoiuation. 

Judgments  for  even  larger  aoounts  than  was 
awarded  in  this  case  have  been  sustained  where  the  injuries 
were  not  substantially  more  serious.   This  court  sustained 
a  judfTment  for  injuries  of  $46,000  in  ffllson  v,  B.  ^  0,  Rj,  ^, 
Co. ,  194  111.  App,  491,  •>  a  case  which  seerr.s  to  have  escaped 
the  attention  of  counsel.  Ilaintlff  has  received  a  very 
serious  permanent  injury,  and  we  cannot  say  that  the  aaount 
of  the  Judiiment  is  excessive. 

Complaint  is  made  of  the  action  of  the  court  in 
the  giving  and  refusal  of  certain  instructions,  rulings  on 
evidence,  and  also  of  the  argvusent  of  plaintiff's  counsel  to 
the  Jury,  tfe  have  given  these  points  consideration,  and  are 
of  the  opinion  that  none  of  them  is  sufficient  in  importance 
to  require  a  reversal. 

There  was  no  error  in  the  action  of  the  oourt  in 
denying  defendant's  motion  to  withdraw  a  Juror.   It  is  un- 
necessary to  narrate  the  circumstances  in  full  which  gave 
rise  to  this  motion.  Kothlng  said  by  the  Juror  can  be  con* 
strued  as  meaning  that  the  Jurors  had  talked  about  the  case 
and  arrived  nt  a  conclusion  as  to  liability  before  the  case 
had  been  submitted  to  them. 

Upon  the  entire  record  we  are  of  the  opinion 
that  the  verdict  was  amply  supported  by  the  evidence  and  that 


■Mr  {(oJiff*  •err  J  ^TA9  c/  i^erfea^iJi  ^X<caityot  t^avms^lX 

J^;uri  •nocf  exir   lt>   iATQirrsi  ed^  ba*  tiorui  •dJ   ^o  •tJ/^Mi'rt  Btii 

^  daoitaoso    «««a*«1A  ittbAltf  •'(»▼»«  ocIa  si  Ai^iU 

,Ro  iSAtimtiI\ni  hum 

•»lYi}f  ^  ^'t^  •^•ittr  £>»ni/iJ«ua  Q»»a  «T«il  ••so  aktxs  ai  b^biMmm 
.b«>r.i  oi'tae    <^to.x    {XI«iX;riU»;f«tf4i«    ion  frx«v 

l>9qa«ae  swri  qS  •i£»4a  il&jtiirv  •«A9   •  >    ,  .  .^U 

r#^»isitaoo  «:fniQq   nttsciS   n9rx;g  •tjixx  -u 

»  ttiJ»   t  .flj-   to 

.XMI-S»VflY    li    9liUp9%   Ot 

al  t'xv  dTV*  oa  •«»  •ii»rI7 

'  inAutxw  •t  aelt«ai  « 'iOAbaelMih  ialta*b 

»»aA/caK/inXo  aili  •^jstxad  ol   futcoosa 

•no9  •'^  umw  to^ut,  td/  x^  bitm  :^ltit€\i     ,aoli9M  %idi  c 

Btmu  •tli   ia9<J»  bnzLlMS  b»d  atotut  9i'V    .  '.nlnMAr\  :^a 

•«iso  odi   Ato^rcf  x^iIl(telX  ol  «b  nolauX9«i99  •  iA  JbyrxTWi  biui 

•^•i  ;>a*c>iTe   !i;\^  xtf  l>*#icoq«u«  xXfaw  •««  toliit«T  OJlt  tmdt 


the  trial   was  free  from  pr«judlcii»l   error;   hence  the  judgtcent 
is  affirmed, 

ATmmw), 


,«Erf«11tft 
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TTT^m  SITTOAK,  )J 

Appellee, 

V8.  \ 

STiWLRY  JA3K0\fIAi:,   \ 

Appellaz|t. 

\ 


AFP7.AL  ymm  mutticipal  oourt 

Of  ClilCAGO. 
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MR.  PRISIDINO  JUSTICE  Mc3UREr.Y 
DKLIVERiCD  THE  OUNIOH  OF  THE  COURT. 

This  is  an  appeal  from  a  JudgSLtent  lor  |^C0  had 
by  plaintiff  in  a  suit  to  recorer  dejaagcs  for  injuria*  sue- 
tained  by  being  bitten  by  defendant'*  dog. 

From  the  evidence  the  Jury  properly  cculd  find 
that  plaintiff  nat  vi siting  ttoiae  frienda  who  lived  in  a 
house  on  the  rear  of  a  lot  on  the  front  of  which  was  the  de- 
fendant's saloon.   As  pluintiff  was  coming  down  tiie  steps  of 
the  house,  a  helper  of  the  deffeiiant  led  the  aog  nearby  with 
a  chain,  and  when  |)laintiff  was  on  about  the  third  or  fourth 
step  from  the  bottom  the  dog  jumped  and  bit  iiis  leg. 

Ws  cannot  disagree  with  cixe  conclusion  of  the 
Jury  that  the  dog  \ras  of  a  vici.ou8  character,  which  fact  was 
known  to  the  defendant.   The  dog  was  ^ept  in  the  bai^euient  as 
a  watchdog;  at  ^ia^ea   it  was  chained  in  the  yard,  and  con- 
tinually juLiped  and  barked  at  those  who  went  by.   une  witness, 
before  tnis  tiae,  had  been  bitten  by  the  dog  and  told  defend- 
ant of  tais,  and  was  advised  by  him  not  to  go  near  tne  dog. 
VroBx  defendant's  own  statement  it  appears  Uiat  the  dog  was 
kept  as  a  watch-dog  against  burglars  and  not  allowed  to  run 
at  large  at  ajiy  tine. 

We  are  not  inclined  to  hold  that  there  were  any 
reversible  errors  upon  the  rulings  on  evidence  or  in  the  in- 
structions. The  instructions  were  given  in  a  series,  and 
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,  ft":    f    f  «f}lTi, 


TjajrUBftll  S0IT8UI.   0HI(iI«SK<3L    .HM 

.9HJO0  aoit!  to  Koiux^o  xar  gxhiltijiciz 

i^AA  OOd^  tot  ia«;i:;^i)i/ 1,  «  flw^t   lA*in» 

-9i2    silJ   exiw  rioxjcfir    to  Jno^l  »ilJ   iio  i^ol  a  "xo  iast  •ill  no  9%uosi 

Jo  aqej^e   «£U   owob  ^al^noo  9Jsm  1\iiaizl(i,  sA     .iicoX««   e'^irnAa^l 

siSlin  x^i'C.lito^   j)0o   -:)4J    b«i    iajOudl»J&   odi    In  7>q(ad  «    ^tttuod  •iU 

i(jT[«':^r    < "    A-r.M*    -.;i.;     haa!*   fri   'i ".i*    T:li^cJt«i<j[   Odd*  £>n«   ,aiA4o  « 

..^  uiji»ulo*Toz   ..       *3»aj|«eij»   Simaao  td 

lunv   joal  ii»Auw    «t»j^d4«0iisiio   ei/oAoiv    r.   '^  c;,   ««t;   30i>    -^^iw 


JT'-)      feftW    VClP; 


lii",  .-.ilCJ.- 


f) Aimed  «ij..    ( 

''ba9'ti>  oita  )o^  »iii  Xi'  a^iJid  ated  ;. 

mmm  9oi>  »£(^  JMdj:  ii-x«»q>ii>  ^^  jtn04b»;rM^e   (two  a'^aALnvlab  ott^ 

ntr7    oj    .s>u.'j[rii   .ion   JujB   a-iijIr^nuG''  iBui.i  ,^  ;awo-»ljl.>ny  u  •«  J'qaai 

vitJB  a-xaw   di!;*.!.       i.'j.-j^i    ..■     ^)    ii.iioni    Jon  ittH   »V 

-  i_   -  ii  al  10  •oa9i)i,T»  no  asKlXtri  JiAj  aioiia   »Ic^lei»r<»t 

^ctiK    .ualtfta    £   ni    nsvi^i   vt'iv   anoJ:»  aiJliatij.   iiiiT      ,taoliouxt» 


after  they  were  given  tixc  court  inquired  for  any  objeetionB, 
ctnd  none  was  made.   1; either  vere  any  apecific  o>)jeotiona 
ffiade  before  the  Jury  retired,  as  required  by  the  Municipal 
Court  rules. 

It  is  claimed  that  the  Judgment  was  excesslTe. 
"J^he  verdict  of  the  Jury  was  for  |900,  which  was  remitted  to 
$600.   There  was  evidence  tending  to  show  that  the  plain- 
tiff bled  profusely  from  the  bite  and  was  under  the  care  of 
a  physician  for  nearly  three  montns;  the  doctor  says  that 
the  laceration  of  the  muscles  has  caused  a  condition  which 
is  permanent,  and  plaintiff  says  that  his  leg  still  bothers 
hiia.  ho  suffered  an  actual  loss  of  2Q   weeks'  tiwe  at  ^18 
a  week.   Jle  shall  not  disturb  the  Jud^ent. 

The  auggestiou  of  plaintiff's  counsel  txiaL  he 
be  allo'fed  statutory  daiiiages  will  be  denied. 

The  Judii;iaent  id  affiriaed. 


*ntiiXq  »;1^  *an'  .  r-w,  ^iBti?       .U0d| 

dolAw  noiJjtbnoo  n  ibftCXAso  emtk  tt«Xoe&rai  »cl#   to  a«ll«aaojiI  9iii 

•#njMkq|l»iit  ^'^   4'aLiftfeXfc  itui  XXaxIA   av  <n.  a 

s'!t'lXircXAXq  \o  noXiltdibS^c   od'! 
.^■x'i:.?>ix  frd  XXXr  «e^«juttl>  ^^o^iitfx. 
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WIU.1AU  A.    2XS0,\ 

App4Xt«, 

▼•. 

Appellant. 

\ 


:I^1AL  FROM  SUI-ERIOR  COURT, 
COOK  COUHTY. 
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MR,  PR35SI2)IHQ  JUSTICB  KoSURKLY 
DSLIVKRBD  THE  OPIBIOK  OF  TJIE  COURT. 

Tills  la  an  undefended  appeal  from  a  Judgment 
against  the  defendant  of  #70  la  an  action  for  zaalloloua 
proseoutlon. 

We  held  that  the  preponderance  of  the  evidence 
shows  that  the  plaintiff  had  forged  the  signature  of  the  de» 
fendant  to  a  receipt  for  tvo  Tungsten  laiaps  and  thereby  se* 
cured  the  lamps;  that  plaintiff  possessed  a  bad  reputation, 
haying  previously  served  nine  months  In  the  bridewell  on  a 
one  year  sentence  for  forgery;  that  he  practiced  dentistry 
under  assumed  nacies»  one  being  the  name  "Dr.  Ballard";  that 
he  was  a  married  man  but  did  not  live  with  or  support  his 
family;  that  prior  to  swearing  out  the  warrant  for  plain- 
tiff's arrest  the  defendant  went  to  the  state's  attorney's 
office  In  Chicago  and  stated  the  facts  accurately  to  two 
assistant  state's  attorneys,  siiowing  them  the  forged  re* 
celpt;  tiiat  he  was  advised  by  them  to  get  out  a  warrant  for 
the  arrest  of  the  plaintiff  for  forgery,  and  directed  to 
Assistant  State's  Attorney  Thomas  Flan  at  the  Maxwell  street 
branch  station  of  the  municipal  Court;  that  defendant  there 
stated  the  facts  to  Mr.  ^Inn,  showing  him  the  forged  re- 
ceipt, and  was  advised  by  hita  to  get  out  a  warrant  for  the 
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YJXHUaoK  «'JITaUL  f'tT;!;**!"!  .KM 
.TffUOO  XHT  to  HOIKl^O  IHT  e£>U 

.a6ljruo*«o«tf 

-•b  ^Ai  to  ouii^.u,-.     0d3  &»iri«t  Jk«i(  ttl^eiAiq  oJti  i»tit  uwOm 

-Of  x<^*^**i^  ^fui  cq/Mi  oaJ^tsntfT  Mr;r  let  l^»o*t  m  9i  ttsMkmt 

,eoii«^ij(t»t  JkocT  A  fto««tt«boq  tti<raJ:iiiq  l«^   ;«^P>uiX  Bdi  fw 

A  iio  ii»v«tlatf  ntii  nX  tuitaam.  »aifl  tovxoa  vlnuotv^rq,  laJtraflC 

^-xiai^aoli  &*oi^o«t4  orl  ^tULt    ;xii«s*rot  'xo'i  •ono^iTos  «a»x  •■• 

mla  i'xoqiiuu  to  jdliw  ttrll  S9a  bib  iud  nam  Jbolrxoa  m  mmr  9d 

•cilMl^  tot  iaMiiKK  oxfi  ^90  aAi'uiovt   o^  Toivq  tMtl    {X-^^OMlt 

8'X<»aYoitf«  ■*o#«#tt  ec{#   o^  inov  #aji5n*toik  oil^  tffttm  «*ttl^ 

OV^    0^    X^OjSYtfOOA    t/^&»l'^;    Otl^    l>Ol«4'0    IXM    O^OilO    ttl    OOlttO 

-oic  Jboa^ot  9tU  i!9t>tfJ   ynJivoae   .oxoaiei^o  o*»iJk^o  ^na^alooo 

TOt  toATTOv  A  ^uo  i^«a  oi  flWifi  Tif  toolrbA  aov  od  laiii    ;;^qloo 

otf  b9i^9%i-^   han   ^x^^^no^  tot  ttltfaiwiq;  odi  to  iioixo  oifl 

looiJO  IX»«xjtfi  oiU   J«  noiiC  ft««0{iT  xi^vioitk  o'otoiD  tilA^aiOBA 

ovofti  ;raiKLn9l'«}D  SbsU    {tiuoQ  la^lolauH.  o«(i  to  aoltmtn  Hotutrcif 

-o«  teB'xot  oii^  mXa  iniwoxio   ,iinl%   .«il  oi   «^9«t  oxii   fcoi^^o 

•rii    lo'Y    inn.t'TP.w   A  $kia    imy^    oi    ty<i.'     vJ   bneLfha    nnr-    Lfi.«    ,iql90 


plaintiff;  that  ptxrsuant  to  this  adric*  he  tvora  to  a  com- 
plaint and  caused  a  warrant  for  the  arrest  of  the  plaintiff 
to  te  iasued. 

It  1a  the  rule  that  "where  a  person  before 
commencing  criminal  proceedings  consults  an  attorney  in 
good  standing  and  giyes  him  all  the  facts,  and  then  acts 
upon  the  attorney's  advice*  he  will  not  toe  liable  in  an 
aotioB  for  malicious  prosecution*  Ross  v.  Innias,  26  111. 
259.*  Dahlberg  t.  Grace.  178  111.  App.  97.   This  rule  fits 
the  case  before  us.   liefendant,  after  having  given  all  the 
facts  to  reputable  attorneys,  acted  upon  their  advice; 
having  done  so,  he  cannot  be  held  answerable  in  this  ao- 
tlon. 

The  Judgment  is  reversed  and  Jud^ent  of  nil 
capiat  will  be  entered  In  this  court. 

H£V]i3lSSD  AHB  JUDGIHEHT  HSBB, 


•Bico  «  o*  «'xow«  «fd  n'  irha  ali: :      ..    J<vwtw-  iliJaiai^ 

ttiininlc         '   "-o  ^«©vi«  «...  .t*  ^nlaXq 

»io»  smiU  bna   ,«^88l  idS   XXa  alii  ••tIb  6a«  BaUbonia  frooi 

.XXI   dS  .BcXffoI    .     £.:„£_      .aox:ii.'o«a©tq  auoipJtX«je  nol  «oil(Mi 

till  %lin  ehr*      .?■     .     .,    .rn   a?X  ^  &TtarfXitJi(t     •.•e« 

•111  XXjs  in»Ti:<;  gniv^ii  ^e^l^   «#afl60al»v^     .8^  atal»<f  •■«•  aiil 

«o«  ultii  al  oXifA%a«aa«  ftX«il  aif  laniaia  ad  «06  t^noo  ^^^irx^a 

I  in  lo  ^naaitjsm  jjtuj  AoiYsvaa  ei  ^tj 
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JOm  C.    CAN^lOSf.   Admit,   Estate 
Cornelius  J,   l^nch,  Deoeaaed, 
Ajs^ellee, 

vs.  \ 


CHICAGO  RAILWAYS  COKPAHX* 
App«lii 


AJt>PEAL  FROk    SUPHRIOB  COUOT , 
COOK  COUMTY, 
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UR.  FH23IDIHG  JU&TIOl  ltt8tfflll.T 

DKUYME©  THE  Ol^lKIOH  0?  THE  COUHf  • 


By  this  appeal  defendant  seeks  to  have  reversed 
a  Judgment  agnlnat  it  for  |10,000  had  by  plaintiff  in  an  ao« 
tion  to  recover  daiaages  for  the  alleged  wron^jful  death  of 
Cornelius  J.  Lynob,  deeeased. 

i^laintiff  hy  his  declaration  alleges  in  substance 
that  while  the  deceased  in  his  lifetlioe*  in  the  exercise  of 
reasonable  oare*  was  crossing  Jiiadison  street,  the  defendant, 
by  its  servants  in  charge  of  an  eastbound  car,  so  negligently 
managed  it  that  it  ran  towards  and  upon  oucli  street  crossing 
without  any  warning  and  at  a  high  and  dangerous  rate  of  speed; 
that  It  struck  deceased  and  fatally  injured  him. 

The  accident  ooourred  on  July  ^9,  191^,  about 
3:30  pv  m.,  on  Iiadison  street  some  little  distance  west  of 
Califcmia  avenue,  whioh  is  a  north  and  south  cross  street. 
]>eoeased  had  alighted  from  a  westbound  Madison  street  car, 
and  was  going  around  the  end  of  it  and  then  southward,  with 
the  apparent  intention  of  crossing  the  street,  when  he  was 
struck  by  an  eastbound  oar  running  on  the  parallel  track. 

That  the  xaotoruian  running  the  eastbound  oar  was 
negligent  seems  to  be  eonoeded.   The  evidence  siiows  that  the 
westbound  oar  had  stopped  at  the  usual  stopping  plau}e  to  per* 
«lt  a  number  of  paseengers  to  alight,  when  the  eastbound  car 
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-»A  n«  n^  llX7ni;8l;iT%tf  l>«ii  000«OX$  tot   ii   ^aal«2H)  ^nsoqit;*;!;,  « 

••nfl«atf»a  ni  ••a*^^«  RoXl»v«Xo*Jb  alt}  x^  YtlintBl'i 

lo  9eX&i-9X»  0£ii  fii    .dal^tlJlX  eld  Mi  ta«««o«Ai  *iU  mlldt»  tmiU 

^i:irittfoJ9tt  9iit    tl«M#«  antifomti  ||iii«i*oio   «jaf«r    «9iui9   »I<f«no«A«iC 

XXiM«;»iX}»an  oa   «%a9  bnirotft».a«   cui  lo  %^iMJtiSi  ai  mintym*  Btl  x^ 

salasonco  S*»^i»  iiotfa   n«^  tttm  nbtmvoi  nmi  Si  Smdi  $1  Lm^mtmm 

lo  liivir  ooruiliiXb  ^itlii  aaoa  looii<^«  aooijb«U  a«   ««u  .  >    ^iw 

.lAvvlo  aaofft  ili^i^oa  jka«  tLS^Loa  m  ai  xiaiitv   ,Oi««r«  jiIinollX«8 

•  ■XAO  ttt^a^a  no«Xh«i  l^jwotf#aoir  m  an^t  ^^ii9ii«  t«uf  ftft««oMC 

ditm  tbr»mtiitK>t  a»a^  t>o«  #i  !•  friio  oifi  houota  8<*i09  a«v  boa 

«4nr  odi  nojip   ,^oot/a  ^il^  seiaoco  lo  nol^n^Jnl  Sn9%»q^M  Miii 

,iL»jnS  loXXJiT/iq  oni  ao  ^iactin  %»v  fcauotflaso  nn  vd  :i-j>stiti 

•«w  'XAO  ftflA^otfJaJto  mdS  j^iatu/t  fUKBtolota  oiil   tf4ifT 

•<li  l«ai  aw»£lo  ooaotivo  otfT      .toboonoo  otf  o^  omooo  4'CM8i^^S«* 

-loq  «#  oftA/^  toXq«oia   Lavatf  •tiS  i«  foftqqo/a  biaxl  tko  kuuodtmvw 

100  bnuiMliasw  »iU  noxto   ^iti^iim  ai  otayioaasq  Ic  ist/awfl  «  Sim 


oame  by  without  any  warning  gong,  at  a  rate  of  spaad  esti- 
mated at  about  25  lailes  an  hour.  The  Jury  would  be  amply 
Justified  in  concluding  that  such  operation  of  the  east- 
bound  oar,  under  the  oiroumstances,  was  negligent  as 
charged  in  plaintiff* s  declaration. 

Was  Lynch  guilty  of  contributory  negligence^ 
This  question  has  been  argued  by  counsel  for  both  parties 
with  great  elaboration  and  detail.  There  are  also  cita- 
tions of  and  quotations  from  a  very  large  niusber  of  decis- 
ions, which  are  of  no  fry   great  assistance  to  us;  the 
facts  there  InTolred,  H'hile  someyihat  similar  In  general 
outline,  cannot  be  In  every  respect  like  those  before  us; 
each  case  aust  be  determined  upon  the  particular  facts  in- 
volved, 

Aftev  giving  due  consideration  to  the  testimony 
of  the  witnesses  and  the  conflicting  arguments  of  counsel,  we 
ere  of  the  opinion  that  the  Jury  properly  could  find  that 
after  Lynch  alighted  from  the  westbound  car  he  walked  to  the 
south  in  the  rear  some  two  to  four  feet  back  of  it;  that  he 
walked  slowly,  in  the  usual  and  ordinaj^r  manner;  that  as  he 
came  around  the  ear  and  tonards  the  eastbound  track  he  looked 
to  the  west.  Some  of  the  witnesses  say  that  he  glanced  to 
the  west;  one  witness  said  that  he  leaned  over  looking  to  the 
west,  and  that  at  this  time  the  ear  was  "right  on  top  of  him," 
also  that  he  looked  before  he  got  to  the  eastbound  track  and 
was  in  a  bent-over  poaitlon.   Another  witness  described  him 
as  walking  towards  the  eastbound  track  "very  cautiously," 
"trying  hard  to  see  if  aomething  was  ooming  totfards  him," 
As  he  was  walking  towards  the  south  another  nan  was  walking 
towards  him  from  the  opposite  direction  nnd  was  near  the 
south  rail  of  the  eastbound  track  and  only  eight  to  twelve 
feet  from  him;  there  was  nothing  between  this  man  and  the 
eastboixnd  track  to  obstruct  his  view  of  any  approaching  car. 


XX^a*  ttf  frXtfVv  \tui  tifT     .urod  ajb  a* I  1a  ^  *uo4m  Sm  bmSam 

•«  imsil^'it:  Haw  ,»9oa»&Bauotlo  Bdt  <x«i»av   (7«o  hfu/otf 
..(^t.tf$':.'<;Xe«b   «'llliai«l4  ai  b«stiuio 

991$%/*%  liintS  rr.y  l^trtiuno  x<i  t9trgtM  a99<t  9Mxl  aolS99up  9idl 

-Aiosib  1«  lacfm/a  9^ii  .  a  muxt  90oii9J9up  bnm  1«  taoli 
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Thla  man  tastlfied  that  *all  of  a  sudden  I  heard  th«  ruabl* 
of  a  oar  and  I  turned  around  and  it  va«  right  on  top  of  lae, 
and  X  jtunpod  baok  off  the  tnMilc«  and  as  I  Jumped  baok  I  oav 
Lynch  get  hit  by  the  aomer  of  the  oar.   I  was  about  18 
Inches  from  the  oar  when  I  Jumped  baok.  After  that  that  car 
went  east  and  stopped  on  the  other  side  of  California  arenie, 
the  east  side.  *  «  x  did  net  hear  any  bell  or  ^ong  on  that 
oar;  If  any  had  been  rung  I  think  X  would  hare  heard  It.  «  « 
The  oar  that  struck  hlxa  was  going  between  Hit   and  30  alles  an 
hour.  In  ay  Jud^ent.**  This  witness  also  said  that  his 
hearlnij  and  eyesight  were  good. 

The  westbound  ear  stopped  at  from  20  to  50  feet 
(the  testimony  rarles}  west  of  t^e  west  cross-walk  of  Cali- 
fornia arenue*  and  about  straight  aoross  from  where  a 
Colorado  ATenue  car  was  then  waiting  at  its  terminus  on  the 
south  aide  of  Madison  street.   Colorado  avenue  terminates 
at  this  point  at  Uadieon  street,  and  runs  thence  in  a 
southwesterly  direction;  this  is  a  transfer  point  and  a 
busy  place,  and  apparently  Lynch  was  Koing  across  the  street 
for  the  purpose  of  taking  this  Colorado  avenue  oar. 

The  eastbound  oar  was  going  at  a  rate  of  speed 
estimated  by  some  witnesses  as  &0  ttil;#s  an  hour;  it  sounded 
no  bell  or  gong;  after  striking  Lynoh  it  ran  eastward  over 
200  feet  before  it  was  stopped. 

In  view  of  the  unusual  oocurrenoe  of  a  car 
at  a  busy  transfer  point  passing  without  waiting,  at  a  high 
rate  of  speed,  raiother  car  on  a  parallel  track,  which  was 
stopped  to  perc'it  passengers  to  alight,  some  of  whom  night 
cross  the  eastbound  track  tc  take  the  transfer  car,  and  also 
in  view  of  the  oonduot  of  the  man  approaching  the  eastbound 
track  from  the  south  who,  witTi  a  clear  vision,  gave  no  indl- 
eation  of  any  oar  approaehing  on  that  track,  and  in  view  of 
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all  the  ciroutflAtanoAS  surroumiing  Lynoh  add  his  oonJuot  at 
the  timtt  In  walking  oautiously  and  looking  westward,  we  aee 
no  r«aaon  to  diaagrea  with  the  conclusion  of  the  Jury  that 
he  waa  exercising  ordinary  and  usual  oare  for  his  oim 
safety,  such  aa  would  be  used  by  the  ordinarily  prudent  man 
under  the  sane  ciroumstanoeSi,  both  before  and  at  the  instant 
of  the  accident*  If  this  is  truo»  h«  was  guiltless  of  con- 
tributory negligence. 

We  pun>o«ftly  refrain  from  citing  decided  cases, 
for  the  r«>a8on  that  they  run  on  both  sifles  of  the  question 
of  contributory  nngligionce  under  sociewiiat  similar  facts, 
Wc  have,  however ,  had  in  mind  the  general  principles  an- 
nounced therein  in  arriving  at  our  conclusion. 

It  was  not  error  to  give  the  instructions  re- 
quested on  behalf  of  the  plaintiff.  Instruction  lio,   10  has 
boon  approved  in  jsany  oases,  among  which  are  jtilckf  ▼. 
lienrotir^.  241  111.  169;  Ghictgo  City  Ry.  Co.  v.  ilyan.  226 
111.  367.  ^o  have  had  occasion  to  criticise  Instruction  Ko. 
11  as  ten  Ung  to  direct  attention  of  the  jury  particularly 
to  the  eTi dance  of  employes  of  the  defendant,  with  an  im- 
plication that  they  were  Interested  in  tiie  resitlt  of  the 
oato  ( Carl in  Y.  Chicago  Rya.  Co..  2^860  this  court,  opinion 
filed  April  16,  1917);  in  a  close  case  wncre  the  testimony 
of  the  employes  was  the  subject  of  eontroTersy  and  vital, 
the  giving  of  it  issight  be  held  reversible  error,   .ve  do  not 
Uiink  this  is  true  in  this  case;  there  was  no  serious  con- 
troversy over  matters  testified  to  by  the  ecaployos  of  the 
defendant,  and  furtherciore,  by  another  instruction  the  Jurors 
wore  told  that  they  could  not  (iiscriminate  against  the  testi- 
mony of  defendant's  eaployes,  or  disrepGrd  or  xninimiEe  it  upon 
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that  ground.   It  also  niglxt  \>«   said  that  in  this  ou«e  there 
was  avldenoe  tending  to  show  that  other  iTitnesses  might 
hare  been  interested. 

Vrcm   the  record  as  a  vrhoXe  we  see  no  renson  to 
disagree  with  the  conclusion  of  the  Jury,  and  as  there  were 
no  prejudicial  errors  upon  the  trial  the  Judgment  is  af* 
firmed. 

Counsel  for  the  plaintiff  has  made  a  action  that 
statutory  damages  be  allowed  on  the  ground  that  the  appeal 
has  been  prosecuted  for  delay.   We  are  not  ditjpoaed  to  grant 
this  motion,  and  it  ia  denied. 

For  the  reRSone  above  indicated  the  Judf^ment  is 
affirmed. 
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MR.  JUSTICE  DEVjTK  DELIVERinj  Tlil.  01-INIOK  OF  TILIS  COUnT. 


I'laintiff  brought  »uit  in  the  County  Court  of 
Cook  County  against  the  defendant,  Chicago,  St.  I'aul,  Isinnea- 
polit  &  Cteaha  Railway  Gojapany,  to  recoTer  da^mageo  vhioh  plain- 
tiff alleged  it  had  sustained  by  reason  of  an  unreasonable 
delay  occasioned  by  the  defendant,  a  oosxmon  carrier,  in  the 
carriage  and  delirery  of  four  carloads  of  hay  which  had  been 
deliTored  by  plaintiff  to  the  defendant  at  ^Yarren,  Wisconsin, 
for  shipment  over  defendant's  lines  and  those  of  a  connecting 
oarrier,  the  Chicago  fc   northwestern  Railway  Coiapany,  to  Wal- 
ters Brothers  Commission  Company  at  Chicago.   The  trial  court 
entered  judti^ent  in  favor  of  the  plaintiff  for  the  siini  of 
$297,  and  the  defendant  brings  the  case  here  by  appeal  for  re- 
▼l«w. 

The  case  was  before  this  court  on  a  former  appeal 
from  a  judgment  in  favor  of  the  plaintiff,  and  is  reported  in 
vol^4iRC  195  Illinois  Appellate  Reports  at  page  157;  the  judg- 
ment was  reversed  and  the  cause  remanded  to  the  trial  court 
for  a  new  trial,  for  an  error  of  the  court  below  in  instruct- 
ing the  jury  as  to  the  measure  of  damages. 

The  facts  presented  by  the  record  before  us  are 
net  materially  different  from  those  presented  to  this  court  on 
the  earlier  hearing,  liome   additional  evidence  was  introduced 


\ 


MTf^fi  *  oee 


.0Qt^8^OtrS9O 


ta 


vLitllKVZJBU  letVaC  SaXTcOJ-U    .  IM 
•£tf#^»««niur  f  '   6«iUa  ',%iln  "Wit 

^Tiroo  imi'i.  .    i^oJLfa)  ^«  XQJ<Mi<B<>0  not-.  aa«a^o'2S  rx9l 

lo  MUB  9iij  TOl  llX^nl«f(|  oxii^  !•  xvfmy  at  40«jq)&»/t  Mt»#a* 

-•1  -tot  iM'-^i'-in  Yd  •f»{t  »«<o  ^dt  ti|lii<ttf  inA^«»tftl>  vif^r  bOA   ,T9S|i 

.V»lT 

-^Vi  aJio<(*A  •MXX^^fA  itonJti  Ij    QSX   a^o^XoT 

,v    J  \.'."  ;    ji.-/,*    c  '    ';inJa«a»-sii  sooni       j-       'aatftV^iL  \HAlt9tmtsi  t9a 


toucliing  the  qusstion  »•  to  whether  the  defendAnt  or  Ita  oon- 
neetlng  carrier  waa  or  vma  net  guilty  of   negligenoe  in   f«il> 
lag  to  deliver  within  a  reaeonablei  tiote  to  plaintiff's  con- 
signee at  Chioago  the  oarloade  of  hay  in  queatlon.  the   ma- 
terial facte  In  the  onse  «r<3  presented  in  the  opinion  deliv- 
ered tiy  Ux,   Justice  mm   of  tjiia  ooart  on  the  earlier  hearing, 
W«  TtfiiT   to  this  opinion  and  we  adopt  the  eoncluaiona  of  law 
and  fact  therein  set  forth,   in  Boyl«  loe  Co,  v.  Calif or nla 
Ic,ie  Co.  t  194  III.  App.  475,  this  court,  \>j   Ur*  JPresiding 
Justice  Moiiurely,  said: 

"On  aotlvea  of  expediency,  even  were  it  not  a 

rule  of  Ifw,  Tij]  «?.•<  laid  dovn  by  one  Appellate  Court  in  a 
case  should  be  held  as  the  law  for  that  case  at  any  suh- 
aeouent  timp  It  may  come  up,  either  in  the  niai  prius  or 
Appellate  Court,  notwitriatanding  plausible  or  even  c"on- 
vincing  arguments  against  them.*' 

V/e  have,  however,  rxaaainfd  the  record  and  the 
briefs  of  couneel  filed  on  this  appeal ,  and  we  pre  of  the 
opinion  that  the  evidence  heard  upon  the  last  trial  was  amply 
sufficient  to  sustain  the  verdict  of  the  Jury  both  aa  to  tfai 
question  of  negligenoe  on  the  part  of  the  defendant  and  the 
question  of  whether  the  plaintiff  or  ita  consignee  was  re- 
sponsible for  the  delay  whloh  it  la  conceded  did  occur  be- 
tween tlxe  date  of  the  shli»aent  of  the  merehandise  in  ques- 
tion and  the  delivery  thereof  at  Chicago  to  plaintiff's 
oonalgnee. 

Many  of  the  questions  whloh  have  been  argued 
on  this  appeal  were  determined  by  this  court  on  the  former 
appeal,  and  hence  we  are  precluded  from  considering  such 
questions.  Ho  new  questions  have  been  presented  whloh  in 
our  opinion  would  warrant  a  reversal  or  a  retrial  of  the 
ease.   At  the  former  hearing  the  Judgment  was  reversed  and 
the  cause  remanded  for  error  In  the  giving  of  an  instruotion 
relating  to  the  measure  of  damages.  Ko  complaint  la  made  by 
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MB.  JU^flCX  DEVEB  mLIVEBSS  TKE  Oi'IKXOS  OP  THE  COUHX. 

Th«  plaintiff  r*ooT«r*d  »  judgment  in  th«  Circuit 
Court  against  th«  defendant  for  the  euta  of  $6,400«  and  the 
defendant  bringe  the  ease  here  by  appeal  for  roTiew. 

In  her  deolaration  the  plaintiff  alleges  that  en  the 
23rd  day  of  June,  1910,  the  defendant  was  operating  a  street 
oar  ia  12th  street  In  the  city  of  Chicago;  that  she  was  a 
passenger  thereon*  and  that  by  and  because  the  defendant  and 
its  servants  negligently  caused  said  oar  to  be  Jerked  and 
Jolted,  the  plaintiff  was  thrown  off  the  ear  and  she  sustained 
oerious  and  penaanent  injuries. 

The  case  was  in  this  oeurt  once  before,  and  is 
reported  in  185  Illinois  Appellate  Reporta,  page  523. 

But  two  questions  are  presented  for  detenoilnation 
by  this  court.   It  is  urged,  first,  en  behalf  of  the  defendant 
that  the  Terdiet  of  the  Jury  is  eontreiry  to  the  weight  of  the 
OTldence  introduced  upon  the  trial,  and,  second,  that  the 
Terdiet  is  excessive. 

In  her  own  behalf  the  plaintiff  testified  that  en 
the  day  in  question  she  was  riding  in  defendant's  street  car 
west  in  12th  street;  that  her  ho&e  was  at  1226  Springfield 
arenue;  that  about  200  feet  east  of  iipringfield  STenue,  and 
as  she  was  standing  upon  the  rear  platfom  of  the  oar,  the 
Mtr  suddenly  Jolted  and  Jerked,  and  she  was  thereby  thrown  to 
the  ground  and  sustained  certain  injuries.   fy^g   accident  hap> 
pened  about  2; 30  p.  m. 
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X2ih  stract  !•  an  Mitt  and  w«at  strtat;  iis>Tingti%ld 
avenue  and  Avert  avenue  are  north  and  south  streets,  and  Aver* 
avenue  is  the  next  street  east  of  £>prlngfleld  avenue,  llaln* 
tiff  la  her  testimony  stated  that  as  the  ear  crossed  Avert 
avenue  and  iriien  it  was  Just  west  of  this  street,  she  nodded 
several  times  to  the  conductor,  who  was  stationed  on  the 
rear  platfoxn  of  the  oar;  that  he  seemed  to  1»e  engaged 
looking  through  a  window  on  the  reatr  platform;  that  she 
then  got  up  out  of  her  seat  and  went  to  the  rear  platform, 
and  as  she  approached  the  conductor  she  said  "Springfield 
avenue";  that  he  immediately  rang  the  signal  bell,  and  that 
when  the  oar  had  reached  a  point  200  feet  east  of  Springfield 
avenue  it  suddenly  jolted  and  Jerked,  and  she,  the  plain- 
tiff, was  thrown  from  the  platform  onto  the  ground  and  north <• 
ward  a  distance  of  about  10  feet. 

There  is  some  dispute  in  the  evidence  as  to  how 
fast  the  ear  was  going  Just  before  the  accident  occurred. 
Plaintiff  fixed  the  speed  at  about  20  miles  an  hour;  the  com 
duetor  said  it  was  going  12  to  15  milet  an   hour;  and  the 
motonaan  testified  that  it  was  going  pretty  close  to  full 
speed.   W«  think  it  may  fairly  be  concluded  from  the  evidence 
that  the  oar  was  going  at  a  rapid  rate  of  speed  immediately 
before  the  accident  happened.  The  oar  in  question  was  one 
of  the  small,  older  types  of  street  ears. 

A  police  officer  testified  that  he  aided  in  carrying 
the  plaintiff  from  the  scene  of  the  accident  immediately  after 
its  occurrence;  that  he  found  her  lying  north  of  the  north  or 
westbound  track, at  a  point  75  or  100  feet  west  of  Avert  avenue, 
er,  as  he  stated  on  crest-exaciinatlon,100  feet  east  of  spring- 
field  avenue,  "or  more  than  that";  that  the  ear  stopped  after 
the  accident  at  a  point  about  200  feet  from  ^ere  plaintiff  wat 
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lyingf   and  wtst  of  Springfield  arenu*;  that  the  distanoa  be- 
twftea  Jiipringf i«ld  and  Avers  avenues  is  about  300  feet. 

The  motorman  of  the  ear  testified  that  he  receiyed 
a  signal  bell  to  stop  eh en  he  was  about  50  feet  west  of  Avers 
avenue;  tuat  he  was  then  about  275  feet  from  ;apringfield  avenue; 
that  he  did  nothing  to  stop  the  oar  until  he  received  an  emergen- 
9j   Signal,  three  bells,  to  stop;  that  he  then  applied  his  brakes; 
that  his  oar  stopped  about  75  feet  emst  of  Springfield  avenue. 

The  conductor  testified  that  he  was  on  the  baek  plat* 
form  of  the  ear  and  facing  west  as  the  oar  approached  the  plaos 
where  the  aoeldent  happened;  that  he  did  not  see  the  plaintiff 
i^en  she  got  on  the  car  about  one  block  east  of  the  place  of 
the  accident,  and  that  there  were  only  three  or  four  passengers 
en  hie  car  at  that  tine;  that  when  the  ear  was  a  few  feet  west 
of  Avers  avenue  the.  plaintiff  came  towards  the  rear  of  the  oar; 
that  as  she  did  so  he,  the  conductor,  gave  the  uotorman  the 
signal  to  stop;  that  the  plaintiff  continued  walking  towards  the 
rear  of  the  oar,  then  faced  north  and  went  off  the  oar;  that 
she  did  not  stop  on  the  r^mx   platform  at  all;  that  he  tried  to 
stop  her  but  did  uot  have  tiJue  to  do  so. 

A  passenger  wlio  was  seated  in  the  oar  near  the  vmt 
platfora  tostified  that  he  saw  the  plaintiff  leave  her  seat 
and  approach  the  platform;  that  "ahe  vras  off  the  oar  so  quick 
tta9   couldn't  hardly  have  made  a  stop  there." 

The  above  is  substantially  all  the  testimony  intro- 
duced on  the  trial  with  relation  to  the  occurrence  itself. 
Both  the  conductor  and  the  passenger  referred  to  testified  that 
the  car  did  not  give  a  lurch  or  Jerk  Just  before  the  accident 
happened,  and  in  this  particular  their  testimony  is  directly 
oontradiotory  to  that  of  the  plaintiff.  The  testimony  of  the 
pasaenger  witness,  however,  can  hardly  be  regarded  as  relialile 
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as  to  what  occurred  on  the  plfttfona  iaunedlately  befojf*  th« 
acaident;  he  wau  8«ated  in  the  car,  tfcrtc  or  four  s«Rte  ftom. 
the  r«ar  plstform,  f»nd  it  i«  gathered  fron.  hie  tBBti;i.e>nj  toat 
he  did  not  in  fpct  see  or  know  Juat  ^'xtat  happened  on  tiic  rear 
platfcrm  at  tue  uooient  and  juet  before  the  cccurrenee  in  ques- 
tion,  fe  think  there  is  eridenoe  in  the  record  frca  which  the 
Jury  were  authorized  to  find  the  facte  ae  narrated  by  the 
plaintiff,  who  w»e  the  only  wltneae  testifying  on  her  belialf, 
with  xei ereuoe  to  the  accident  which  caused  the  injuries  she 
ooaplaine  of.   The  aonduoter  uud  the  plaintiff  directly  con- 
traciict  each  other  as  to  juut  what  did  happen  at  the  time  ah« 
fell  iroa  the  car.  iJhe  says  her  fall  was  caused  by  the  Jerk- 
isg  and  Jolting  of  th«  oar;  the  eonductor  tewtxfied  that  not- 
withstunUinK  thaic  the  car  was  f^oing   at  the  rate  of  12  or  15 
ttlles  an  hour  or  faster,  the  plaintiff  d«tllber%tely  walked  off 
the  rear  platfozTB,  in  about  the  Middle  of  the  block  between 
Springfield  avenue  and  Avers  avenue.   The  .iury  had  an  oppor- 
tunity to  aoe  and  hear  these  two  witnesses ,  to  jud|;e  of  their 
orediuility  and  to  determine  the  reasonableness  of  the  testi- 
mony of  each;  and  we  think  it  might  fairly  be  argued  to  the 
Jury  that  the  version  of  the  plaintiff  was  the  more  reasonable 
of  the  two.   There  was  no  sufficient  reason  why  she  s could  walk 
froM  the  rear  platform  of  the  car  at  tixo  time  in  question.   Her 
home  was  on  bpringfield  avenue,  west  of  the  scene  of  the  acci- 
dent. Both  she  and  the  conductor  agree  tiiat  the  signal  to  stop 
at  .iipririgfield  avenue  vas  given  to  the  i&otorman,  and  the  police 
officer  testified  tJ-utt  the  oar  in  fact  did  stop  75  feet  east 
of  tipringfi<fld  avenue,   ^e  are  inclined  to  the  view  tiiat  on  the 
whole  evidence  the  questions  of  fact  were  fairly  submitted  to 
the  Jury,  and  that  there  was  sufficient  evidence  to  warrant  the 
verdict  in  favor  of  the  plaintiff. 
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It  1«  urged  that  the   verdict  is  exccseiTO.  'j'h« 
evidence  ehows  that  so  a  reaalt  of  her  tt*\l    the  plr.intiff  sue- 
tnincd  a  fracture  of  iier  left  rrro;  that  Iminellately  follo'ving 
the  accident  t'sro  or  thre«s  offortu  Herri  wnd^i    to   ntut   the  axui  by 
the  family  physician  anl  a  sjoclaliet  who  vma  called  in  to 
attend  the  plaintiff;  but  thot  these  efforts  resulted  in  fail  « 
ure;  that  three  oi  four  days  thereafter  an  X-ray  picture  ^aa 
t«ii.}c(;n  of  the  injured  nrm,  and  that  on  the  llth  da,  of  July 
plaintiff  was  admitted  to  a  hospital,  ^?here  ahe  underwent  an 
operation  ana  remained  for  wlttven  days;  that  thereafter  her 
arai  was  kept  in  a  east  for  five  weeks,  and  Intnr  carried  In 
a  slini^;  that  in  April,  19X?-,  she  attempted  to  resume  her 
worJc  -  that  of  steno^.rapher  and  bookkeeper  -  but  ^&s  unsble 
tc  di)  BO  because  of  eoreriesa  in  h<^r  ar»,   l-laintiff  testified  that 
ahe  was  unable  to  do  any  work,  cxeept  for  t»vo  weeks'  employment 
in  April,  I91£^,  until  6ept&iub«x  ,  1913;  that  at  the  ti«e  of  the 
trial,  six  years  after  the  accident  happened,  she  was  unebls 
to  lift  h^T   anoi  above  her  shoulder,  and  that  the  movement  of 
the  fc-rai  was  restrietsd.   Two  doctors  testified  thnt  this  con- 
dition of  the  arm  is  persianent.   In  describing  the  injuries 
plaintiff  sustained  a  doctor  testified  that  the  head  of  the 
huaerus  ymw   drawn  from  Its  socket,  anc  that  there  was  also  a 
fracture  of  the  humerus,  the  heed  being  entirely  broken  off. 
Br.  Ityan,  a  surgeon  who  performed  the  operation  en  plaintiff 
while  she  was  at  the  hospital,  testified  that  he  had  to  open 
the  Joint  in  order  to  ft^t   the  head  of  the  himerus  back  into 
position;  that  in  setting  the  fractured  aone  it  was  necessary 
ts  Join  the  frauiments  together  by  a  long  Joiner-8crew,approxl- 
aately  four  inches  long.   The  evidence  tends  to  shOTw  that  the 
left  arm  at  the  time  of  the  trial  was  shorter  and  otherwise 
smaller  than  the  ri|&lit  araaj  that  there  was  atrophy  of  the  xausclai  , 
which  is  permanent.   On  the  first  trial  the  Jury  rendered  a 
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Terdlot  in  fttror   of  plaintiff  for  |5,000,  and  on  this  trial 
tha  Tardiot  was  for  ^3,400.  While  w«  art  inclined  to  \>elieTa 
that  the  verdiot  here  is  high,  «e  are  net  oooTinoed  that  its 
amount  indloatea  that  it  «ae  the  reault  of  undue  passion, 
prejudice  or  sympathy  on  the  part  of  the  jury.   If  the  injuries 
trtiieh  plaintiff  sustained  were  in  fact  suoh  as  were  testified 
to  >y  her  and  her  doctors,  she  aust  neooasarily  have  suffered 
mueh  pain  therefron.   If  the  testimony  of  plaintiff  be  true, 
■he  has  lest  a  considerable  sum  In  her  efforts  to  be  cured  of 
her  injuries,  and  froa  her  inability  to  follow  her  usual  occu- 
pation.  The  eyidence  tends  to  show  that  to  aomo  extent  the 
injuries  oomplalned  of  are  permanent, 

lio  other  errors  ere  complained  of  then  ttioae 
above  indicated,  and  we  think  that  on  the  whole  record  the 
judgment  of  the  Circuit  Court  should  be  affirmed. 

AFFIRMED  , 
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WILLIAM  R.   BRAKB,    doing  businesl  ) 
as  Brand  Aficney,  f    ) 

V      Appellant, 

JAJf^a  t.    YOUSOEB, 


At}^EAh  FROM  UUiaCIl'AL 
COURT   OF  CHICAGO. 
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KB,  JUSTICE  Jmvm.   DEHVERSB  THl  OI'IiriOK  OP  THE  COURT. 


On  July  23,  1904,  plaintiff,  as  tht  Brand 
Ajiency,  entered  into  the  contraet  following  with  the  de- 
fendant: 

"It  ia  herel)y  agreed  that  J.  £«  Younger  has 
giren  the  following  accounts  to  the  Brand  Agency  for 
collection.   J.  I'.  Younger  against  Union  Irovision  Co., 
#566.92;  Jwaes  1,   Younger  against  A.  Sutter,  ^75.20; 
J.  Jr.  Younger  against  J.  Boyer,  #id80,93;  J.  t.  Younger 
against  the  £lgln  Supply  Co.  for  |125.50  and  J.  1. 
Younger  against  «.  L.  Olute  for  Hi, 963. 92. 

"It  is  agreed  that  the  said  Brand  Agency  shall 
receiTC  for  its  services  all  the  proceeds  collected  from 
the  claiia  against  J.  Boyer  aforesaid,  after  wrilch  the 
proceeds  from  all  the  others  of  above  accounts  shall  be 
divided  as  follows: 

"The  first  #100  shall  be  paid  to  James  I, 
Younger  after  which  the  balance  of  the  proceeds  ex- 
cepting the  Boyer  account  shall  be  divided  in  two  even 
parts  between  James  3r.  Younger  and  the  Brand  Agency. 
The  said  Brand  Agency  is  authorized  to  compromise  ac- 
counts if  necessary  or  it  toay  deem  advisable. 

(Signed)    JAM3S3  l\   YOUNGMl, 
WILLI Afe  R.  BRAMD, 
For  the  Brand  Agency." 

Suit  was  begun  by  plaintiff  in  the  Municipal 
Court  on  September  50,  1914,  against  the  defendant  to  re- 
cover the  SUB  of  1931.96,  which  plaintiff  alleges  accrued 
to  hia  under  the  above  contract.  The  case  was  tried  with 
a  Jury;  the  verdict  and  judgmait  of  the  court  were  in  favor 
of  the  defendant. 

The  evidence  heard  on  the  trial  was  in  direct 
conflict  with  reference  to  two  material  questions  of  fact 
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in  dispute  b«tw««n  the  parties.   The  defendant*  whose  t«sti< 
aony  is  corroborated  toy  that  of  his  son,  asserted  that  hs 
luid  witAin  six  weeks  after  the  exeouticn  of  the  above  con- 
tract informed  the  plaintiff  that  he,  the  defendant,  had 
"withdrawn  the  colleotion"  of  the  elaims  referrsd  te  in 
the  above  contract,  and  that  he  would  have  nothing  more  to 
do  with  the  plaintiff  *ia  any  shape,  forta  or  manner." 
This  notice  and  conversation  were  denied  by  the  plaintiff. 

It  is  conceded  that  the  claims  referred  to  in 
the  contract  were  not  in  fact  collected  for  a  period  of 
about  ten  years  after  the  contract  was  entered  into.  There 
is  affiple  evidence  in  the  record  to  sustain  the  position  of 
the  defendant  that  he  had  severed  his  contracual  relations 
with  the  plaintiff  a  short  time  after  the  contract  vmn 
aade;  but  even  if  this  were  not  so  we  think  the  evidence  is 
sufficient  to  sustain  the  verdict  of  the  jury  and  the 
Judgment  of  the  court,  for  the  reason  that  under  the  evi- 
dence the  jury  were  warranted  in  finding  that  the  plain- 
tiff did  not  collect  or  aid  in  eolleetlng  the  Clutc  ao- 
eount,  which  is  the  basis  of  plaintiff's  clain  against  the 
defendant.  The  evidence  heard  on  the  trial  shows  that  this 
account  was  collected  ten  years  after  the  contract  was  en- 
tered into  and  through  the  Efforts  of  another  attorney  em- 
ployed by  the  defendant.  I^lalntiff  did  testify  that  he  had 
made  visits  to  Albany  in  his  effort  to  collect  this  claim, 
and  he  asserts  that  in  so  doing  he  necessarily  expended  a 
considerable  sum  of  money. 

The  contract  in  question  provided  for  the 
oollection  by  plaintiff  of  five  different  accounts;  this 
contract  was  made  in  1904.  Plaintiff  never  reported  during 
all  these  years  that  he  had  collected  any  of  the  account* 
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in  queetXon  excepting  the  Boyer  account,  as  to  which  plain- 
tiff kept,  as  he  «aa  entitled  to  do,  all  of  the  aiuount  col- 
lected tnereon.  As  to  tne  otrxers,  amounting  in  all  to 
jBore  than  #3,000,  he  8i»de  no  report  of  any  sort  to  the  de- 
fendant, and  we  think  it  may   faxrly  be  held  tliat,  ae  a  re- 
sult of  thie  conduct,  the  defendant  waa  authorised  to  assume 
that  plaintiff  had  alaandoned  the  contract  in  question  and 
may   rights  which  he  mi^t  originally  have  asserted  there- 
under.  It  cannot  he  said  that  the  contract  in  its  fozm  was 
an  assignment  of  the  accounts  in  question;  it  v^as,  in  its 
•ssence,  merely  a  contract  of  employment. 

"VThile  it  is  true  that  a  client  cannot  rescind, 
at  discretion,  a  special  contract  with  his  attorney,  yet 
it  results,  from  its  y»ry  nature,  that  he  mny   do  so  if 
the  attorney  falls  to  u&e  reasonable  diligence  in  the 
perfojrmnnce  of  his  part  of  the  undertaking, * 
Walsh  et  al.  v.  dhuiaway,  65  111.  472, 

"If  an  agent  or  attorney,  hnvlng  undertaken 
to  collect  a  debt  for  a  certain  share  of  ^yh«t  he  may  re- 
cover, finally  abandons  further  effort  as  useless,  and 
at  a  subsequent  period,  the  principal  receives  payment 
through  new  instnujsentalities,  or  from  causes  with  which 
the  agent  has  no  connection,  the  latter  cannot  clsia  the 
share  to  Thioh  his  contract  would  have  entitled  hia  if 
payment  had  been  secured  by  his  own  efforts," 
Sooville  V,  True tees,  etc, ,  65  111,  523, 

The  Judi^ent  of  the  kunlcipal  Court  will  be 

affirmed. 
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MR.  JUiiTlCB  DS-^JsR  i)3HY>:JlKD  TJIB  OiiaiOM  OJ?  TR£  COUI^". 

Ins  compiainarit.  The  Curtla  lublisnlng  cioiapany, 
a  Saw  Jersey  corporation,  filed  its  bill  of  cotaplaint  in  tJbe 
Superior  Court  against  the  defendant,  Ciity  of  Chicago,  in 
whlon  bill  it  prayed  taat  the  City  and  its  officers  be  en- 
joined from  interfering  with  the  exhibition  and  sale  of  the 
"Saturday  Evening  Post"  upon  sidewalk  news-stands,  and  for  a 
decree  declaring  the  ordinances  in  part  invalid  under  which 
permits  were  issued  for  the  erection  and  maintenance  of  such 
stands.   A  temporary  injunction  was  granted,  and  upon  demurrer 
by  the  defendant,  the  injunction  was  dissolved  and  the  bill 
dismissed  for  want  of  equity.   Complainant  appealed  from  the 
decree  of  the  Superior  Court  to  the  siupreae  Court  of  the 
iitate  of  Illinois,  and  ti^Lat  court,  holding  that  the  case 
did  not  involve  a  consideration  of  the  validity  or  ccnstitu- 
tionality  of  the  said  ordinances,  transferred  the  case  to 
this  court. 

The  material  allegations  of  the  bill  of  vom* 
plaint,  including  the  ordinances  in  question,  are  suffi- 
olently  set  forth  in  the  opinion  of  the  3upreiae  Court,  and 
reference  is  hereby  made  to  that  opinion,  whloh  is  reported 
In  volume  273  of  the  Illinois  Heports,  at  page  373,  Fol- 
lowing a  statement  of  the  material  allegations  of  the  bill, 
the  Suprcone  Court  said: 
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"W*  have  no  jurisdiction  to  entertain  this 
appeal.   l!he  uonkitllutional  queetione  upon  wiiiciri  our 
Jurisdiction  depends  art   not  involYOd  in  tnis  record. 
Un  the  oral  urgament  counsel  for  cjauii  pb.rty  conceded 
that  the  city  had  the  power  to  pass  an  ordinance  per- 
mittin^v  the  erection  of  stands  on  the  streets  for  the 
sale  of  nevspapers.   If  this  particular  ordinance  is 
within  the  por-cr  of  the  city  to  enact  una   it>  ccustitu* 
tional,  it  confers  no  right  upon  tne  appellant  to 
have  its  paper  cxlxititt^d  and  sold  or  n«wo-stands,  the 
appellant  is  not  entitled  to  relief  and  its  bill  was 
properly  diwuisaed.   If  it  is  not  vi'ithin  the  pouer   of 
the  city  to  enact  or  is  unconstitutional,  then  it  con- 
fers no  right  upon  the  appellant  to  h»vo  ite  paper  ex- 
hibited and  sold  on  newB-stands  and  confers  no  right 
upon  any  person,  the  coinj-lainant  io  not  entitled  to 
relief  and  its  bill  waa  properly  dianiiasert.  in   either 
event  the  appellant  has  no  right  to  have  its  paper  sold 
from  stands  erected  in  the  atreet  and  ia  not  entitled 
to  an  injunction  restraining  the  city  from  interfering 
with  such  sales.   Whether  it  may  nave  the  rif.iit  to  re- 
strain the  city  from  pprrAittini-  sale's  of  other  papers 
from  news-stands  in  the  street  from  diich  it  excludes 
the  appellajit'a  paper  is  h.  question  -irhich  tii«?  bill  does 
not  seek  to  raise.  ^heT9   ie  no  question  involved  in  the 
suit  calling  for  a  dcjciaion  upon  the  validity  of  tlie 
ordinance,  and  as  its  validity  does  not  in  any  manner 
affocw  the  rigata  of  Uho  ooaplainant  to  thr.   relief 
prayed  for,  it  ia  not  involved,   (Village  of  ^^organ  iark 
■^«  ii3J2JE£'  ^^^  ^1^«  444.)   A  oonstitutionaT^queetion 
will  noT  be  conaiderod  in  a  oase  in  which  ite  decision 
Ci.n  h«ve  no  effect  upon  th*  decree  v/htch  i'-  the  aubject 
of  review.   Illinois  Gen tral  jiaiiroad  Co.  v.  Oiiicatfo 
and  Great  ;; eastern  HailTway  Co. ,  246  I]\'."^20;  llTtlenhouse 
^  St&re^  Co.  V.  Brown  &  Co, ,  204  id,  549, 

The  caune  wiTl  be  transferred  to  the  A^ppellate 
Court  for  the  First  Di strict. •• 

In  view  of  the  foregoing  opinion  of  the  Supreme 
Court  the  decree  of  the  Superior  Court  must  be  affirmed. 

It  was  conceded  on  oral  argument  in  the  3upreme 
Ooturt  by  counsel  for  each  of  the  parties  tliat  the  City  had 
power  to  pass  an  ordinance  permitting  erection  on  the  atreett 
of  the  stands  in  question;  the  same  position  was  taicen  by 
oounsel  for  both  parties  on   oral  arf^unent  in  this  court. 
There  is,  then,  no  question  of  power  or  lack  of  power  in  the 
city  council  to  pass  the  ordinances  involved  in  this  suit, 
except  that  counsel  for  complainant  urges  that  these  ordi- 
BAnots  are  in  part  invalid  because,  first,  they  attempt, 
Illegally,  to  vest  a  discretionary  power  in  the  commissioner 
of  public  works;  and,  secondly,  that  the  city  council  had  no 
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power  to  lirait  tho  up«  of  auoh  etandi  to  dolly  neffopefeTM 
put  11  shad  in  tn«»  city  of  Chicago  only,  ?md  that,  eb  we 
under  stanch  the  ftrgiustjent,  we  should  otrlke  out  of  the  ordi- 
nances this  li.-nltin^  langUBge  and  insert  in  lieu  thereof 
■all  news]  nj-era," 

The  identicel  queotions  presented  by  couneel 
in  their  briefs  filed  in  the  Supretfie  Court  ure  presented  to 
us  for  determinntioa;  in  f>-ct,  copies  of  the  triefe  pre- 
pared for  and  filed  in  the  aupreme  Court  have  been  filed 
"by  the  parties  in  this  court. 

In  our  opinion  no  question  is  presented  to  us 
by  eounsel  for  complsinant  that  does  not,  in  acme  .^ieasure 
at  lefSBt,  inrolve  a  consideration  of  the  velidity  of  the 
•rdinances  In  question.   If  it  i»  intended  by  counsel  that 
this  court  should  nerely  construe  the  ordinancss,  then  w« 
are  able  to  afford  the  oompleinsnt  no  relief,  for  the  reason 
that  we  cannot  by  conetru.tion  read  intc  xhe  ordinances  lan- 
guage which  w€  have  no  reason  to  bellere  would  in  any  sense 
express  the  Intention  of  the  city  council  viien  such  ordi- 
nances were  adopted,   fe  have  no  jurisdiction  to  pass  upon 
the  total  yalidity  of  these  ordinances,  and  that  being  so  we 
are  unable  to  see  how  it  can  be  held  that  we  hsYe  any  po^er 
to  pass  upon  their  partial  validity;  and,  as  we  understand 
the  briefs  of  eounsel  for  oopplainant,  no  other  questions 
ar«  presented  to  us  for  decision.  The  Suprmac   Court  In  its 
opinion  holds  that  "a  oonstitutional  question  will  not  be 
considered  in  a  case  in  whloh  its  decision  can  have  no  effect 
upon  the  decree  whloh  Is  the  subject  of  review," 

We  are  unable  to  so  construe  these  ordinances 
•■  to  give  to  complainant  the  relief  which  it  seeks  by  its 
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^         TJili,   and  w«  iiave  no  juriidiotion  to  pass  upon,    either  the 
total   or  partial  v«,3.iiixty   of   Uie  ordiiianoea  in   .juoataon. 

The  decree  of   the  ouporior  Court  will  be 
affirmed. 
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Thle   writ   oi    error   seeks  review/a  judgment 

entered  in  fayor   of  the  plaintiff  below  in  default  for  want 
of   £*n   affid«.vlt   of  merit*. 

The   claim  vb.^   for  r«nt  alleged   to  be  du«  and  un- 
paid for   the  JTionth  of  Uepteniber,    1915,    for  premises   occupied 
by  the  defendant  under  a  tenancy  from  month  to  month,    and 
it  was   alleged   that  defendant  vccated   the  prejoises   on   the  3Cth 
day  oC  -lUiguat,    1915,    without   giving  plaintiff,    the  landlord, 
neceasory  aotica  to  terminate  sucii  tenancy.     Defendant's 
affidavits   of  merits  wure  stricken.     Ihe  last  amended 
affidavit   of  merits  was   to   the   effect    that   defendant   did 
notify  plaintiff  during  said  montli  of   Au^^ust  that  he  would 
vacate  the  premises  at  the  expiration  of   said  month,    in  other 
words,    less  them  thirty  days  notice. 

Only  two  points  are  argued  in  plaintiff  in   error's 
briefs  -   one,    that  the   statement   of    claim  did  not   state  a 
cauue  of    action   and  that  his  action   to   ytrike   th'■^   same 
should  have  been   allowed.     The   claim  was   in   substance  as 
above  stated  and   sufficient,    in   our   opinion,    to  atate  the 
general  nature  of  the   cause  of  action  and  to  meet  the  re- 
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quirementa  of  the  Llunielpal  Court  Act, 

Thfi  other  point   is  that  no  notice  whatever  is 
required  from  a  tenant  from  loonth  to  month  to   terminate 
his  tenancy.     This  same  point  has  been  before  this   court 
on  cevarel   occasions   and   it  has  been  uniformly  held  that 
a  landlord  is  entitled  to  thirty  days*   notice  from  a  tenant 
from  month  to  month  when  the  latter  desires  to  terminate  his 
tenancy.     lITberloin  v.   Abel.    IC   111,  App.   626;      Machbour  t. 
Weiner.    34   id.  237;     Jonohue  v.   C'hicat^o  i:ank  Kote  Co..    37 
id.   552;      ^Teber  v.  Powors.    114  id.   4ik .     Ths  plaintiff     In 
error  argues  that  thsss  Cu^ses  do  not  directly  decide     the 
queation   and  that  the   expressed  vIqa'S  of  the   court    thereon 
^^6  oh iter  dictum.       We  do  not  agree  with  this   contention  and 
ses  no  sufficient  reason  for  departing  from  the  Yiews  of  the 
court   as   expressed  in  those  decisions  upon  this  question  to 
the  effect   that  such  a  notice  on  part   of  the  tentmt   is  re- 
quisite to  the  termination  of   such  a  tenancy  by  him.      We 
think  the   court  properly  rvifused  to  strike  the  statement  of 
claim  and  properly  struck  the  affidavits   of  merits.     According- 
ly  the  Judgment  will  be  affirmed. 

ATFIHUBD. 


•  #»A  irUGb  Luqlolaaa.  odi  to  Kimm^tlstp 
•i  'XSTsiAiiv  tftii^oa  on  taiH  al   ^oloii  i9il^o  Ml? 

inuct   Bids  ^lol*^  a*«cf  siui  ixUc<i  &au^Q  aiKT     ."C^nvn^^  b^' 

tad^  tSBd  xtaioTdtw  ct6dcf  a^iirl  ^i   btm   dnoiaii?;>o   lAisvea  a* 

tnmami  m  moiI  do  lion  'a^^Jb  x^'^^^di  oi  beXllioe  ai:  ib^oXbosX  m 

mid  mimdJLmi;*i  oi  aoii'Vjf',  -i^iSal  9rii  noxlw  xl^aoa  6-^  dittom  amtX 

,r  luoddaa^     ;d«fi   .    ,.    ..CXI  OX   .IgtfA  .v  n-toXterfat     .Morani* 

Hi     m^aiiiXQ  atlT      .  ^X*'    .fci   >XX    .^ .:  aotfa^       jSt^C    .Dl 

•41     el)Xc)iii>  -\£XloAilJb  loa  ol>  aacxio   ace^ifi  JaHJ    asi/jtxa  lO'Xia 

jseaiox^J    i'xuoo  aiiJ  Ittt  awalY  X^oaaaiqxs  orii   tsdJ   Jbcus   noiJati/p 

ham  amliatiaoo  utdi  dil^  %i»iri»  •'oa  ob  sV       .awJoxi;  iJ^itfo  9ir« 

ailt  lo  awaiT  »tfi  woil  sxilJi4*Q»l»  aot  noajcai  iu.Uoi'ilti.''*   on  ^aa 

of  mi49»»i?  nidj  ooqjj  anolsioob  aaoiii  nJt  Asaaeigxa  a«  ^imo 

-at  al   jxi^mt>i   QdJ  to  lxci<{  no  eoiion  x,  douu  iadJ  Isalltt  aili 

aVi      .iOLXjci  \c^  xooaaoJ  xt  iious  -l^a  noiJuioXai.tjl'  »il4'  o.^  •ilslup 

'io  ;rjiiWRai»J'«  aiU  aji.i;al8  ai  b»mu\i>%  xifq^iq^  tiuoo  9di  ialdt 

fiLiffj  ,;       .  nil'iL  u\  io   ti J  ivabil 'bi  •di  atounia  xXiaqo-Kj  t>n«  oiXaXd 

.ba/ail'ilje  t>d  XXiv  in&ar^ut  ^^^^  tX 
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m.  PHISSIDINO  JOSTICB  BARHBS 
DBLIV]iaED  Tffiil  QPIHK^   OP  THS  COURT. 

Thia  was  an  action  brought  on  a  promissory  nottt 
for  #400,    of  which  the  defendant   (plaintiff   in  error)   was 
maker,   and  one  Gnarro,   payees   Conslglio   (the  plaintiff) 
claimed  to  be  an   innocent  holder  thereof  for  value  without 
notice.     The  note  was  dated  March  22,    1914,    and  was  payable 
"after  date".     JSxprsasing  as   it  did  no  time  for  payment  it 
was  payable  on  demand.     (Negotiable  Instrument  Act,    Art.  1, 
see.  7,    Ch.   98   i\.   J.) 

The  defense  in  substance  was  that   the  note  was 
given  for  a  deposit   of   ^400  made  by  Gnarro  with  defendant 
to  secure  the  latter  against  loss   in   the  accounts   of  mer- 
chandise sold  for  defendant  by  Gnarro  on   credit,    that  the 
accounts  were  guaranteed  by  Gnarro  and  proved  worthless, 
that  the  loss   exceeded  the  amount  of  the  note,    and  that 
the  plaintiff  did  not  become  owner  thereof  until  long  after 
maturity. 

The  note  bore  these  endorsements:      "Interest  Paid 
up  to  March  22,   1915";      "Pay  to  the  order  of  Ifrs.  Fortuna 
Onarro,   Ed.  M.  Gnarro";      "Pay  to  the   order  of  Mlchele  Cen- 
liglio,    Fortuna  Gnarro".     Defendant   introduced  evidence  to 
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the  effect  that  the  note  was   in  Mrs.  anarr«*8  possession 

4 

when  the  interest  was  paid,  and  offered  to  prove  "by  the 

maker  that  later  in  June,  191b,  she  presented  tho  note  to 

hiB  for  payment,  that  it  had  not  then  been  endorsed  by 

the  payee,  that  he  then  informed  her  that  Gnarro  was  indebted 

to  him  in  excess  of  the  amount  of  the  note  and  he  would  not 

pay  it,  and  that  the  oidorseiaents  aforesaid  were  made  i^ubeequont 

to  that  time.  The  court  sustained  an  objection  to  a  que  tion 

designed  to  call  out  suoh  proof,  but  in  response  to  said 

offer,  without  hearing  the  witness,  said  it  would  consider 

the  eridenco  subject  to  the  objection  a^^d  then  found  for  the 

plaintiff. 

These  pr oris ions  in  Article  lY  of  the  negotiable 
Instrument   Act  are  pertinent:      "Where  an  instrument  payabl«  on 
demand  is  negotiated  an  unreasonable  Iwigth  of   time  after  it 
is   issued,    the  holder  is  not  deemed  a  holder  in  due  course" 
(Sec.   53).      "In  the  hands  of  any  holder  other  than  the  holder 
in  due  covrae,    a  negotiable  instrument   io   subject  to  the   same 
defenses  as   if  it  were  non-negotiable"   (Sec.   58).     "^en  it 
is  shown  that  the  title  of  any  person  fribio  has  negotiated 
the  instrument  was  def ectiro,    the  burden   is  on  the  holder 
to  proTe  that  he  or  some  person  vmder  whoa  he   claims  acquired 
the  title  as  a  holder   in  due   course"    (.iec»   59). 

In  view  of  these  provisions   the  offered  evidence, 
which  the   court    evidently, regarded  as   immaterial,    should 
have  been   received,   and  accordingly  the  judgment  will  be 
reversed  and  the   cause  remanded  for  c  new  trial   so   that  an 
opportunity  may  be  given  to  present   the  real  facts. 
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In   tVil';.   «7'-Uiso  nre  h£V(i»  notijl«/i  litfrtv^-  uo  but   i>i« 
ccflSfcori  Iji'*  r*  tor?;,    Vh?  et-vnofrrftpbic  rcptut  bi-ving  lit-retofor« 
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Ihia   is  a  bill  to  forecloaa  a  trust  d«ed  dated 
July  1,    1909,    given   to  secure  appellant's  proraiBsory  note* 
to  hit  oun   order,    for   the  payment   of  six  of  which  for  $3000 
eadti  and   interest,    he  waa    in  default.     They    »ere   endorsed 
OTer   and  delivered   to  MoDoel    (f'jr  uihora  app«llcG  ytnr>   substituted 
as    complainant   after  his   d«ath).     These  notes  reprnaented 
th«  price   of   shares   of  stock   in   a  coal   conraany  that   said 
McDoel  had  beon    interested   in  proraotini?,    and  were   giTen   to 
take  up  notea  given   in  1906  ,      \pnellnnt  pleaded  a  want   of 
consideration   and   claimed  nnd   testified   that  Molloel  had 
promised  hlnj  such  3tocl<  In  .T'lly,    1903,    in   oonaideration  of 
his   subscribinj*  for   other   atoek  of   ss.id   corpor-.tion .     Th« 
main   i8=u«   of  fact   ie   whether  such  a  proaiae  wr3  made. 

In  April,    1915,    MoOcel  requented   of  Pprkor  a 
statement  of  their  mutual  accounts  and  the  next   day  Parker 
vrote  hia  saying   in   substance  that  hia    only  indebtednesg  to 
KcDoel  was   on   Uie   six  prorai'^BOry  noten    of  |3n00  and   interest 
thereon   from  January  191^5,    and  asked  for   further   indulgence. 
In  explanation  of  this  aolonowledgTaent  Parker  testified  that 
))ecaus«  of  family  relations  and  induoements  held  out  by 
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McHoQl,   he  had  refrained  from  aakinK  McBoel  for  a  atatemmt 

of  t,he  stock  transaction  a»  well  au   of  other  mattex's.     ifoDoel 

testified  that  he  did  not  recoileot,    and,    in  fact,   did  not 

have,    such  oonver»ati(»i8   as  Parker   claimed  with  reference  to 

auch  stock,     ihere  wtis  a  direct   conflict   of  teswimony  on  this 

question,    £r;d   it   ia   .-yrgued   on  thia  appeal  t}iat   in  view  of 

l^arker's  long  and  intint&te  husineas  and  personal  relationship 

then 
with  Mel^oel,   hiii  uncle,   who  wae/seventy  four  years  of  age, 

he  aroided  an   iu&ue  tvxth  hiui  at   tim\,   tioBe,    ^nd  because  l&cDoel*! 

jAmnory  would  be  naturally  failing  at  hia  bge  his   testimony 

in  not  as   uonvincinf;,    explicit   and  reliable  as  Parker's,   and 

therefore  ^e  should  reverse  the  decree  approving  the  master's 

finding,    which,    though  not   specific  as  to  the  making  of  such 

promise,    necessarily  involved   its   det elimination. 

The  affirisative   of  the   contention   that   said  notes 

were  without    consideration  was  with  Parker.     McOoel,    whose 

inemory  we   c«n  not   assume  was   in^^aired  to   the   extent   of 

being  wholly  unreliable,   not   only  disclaimed  a  recollection 

of   conversations   as   to  the   stock  which  Parker   claimed  to 

have  had  with  him  nearly  twelve  years  previous,   but  flatly 

denied  having  them.      In  view  of   such  conflict  of  testimony 

and  Parker *s  acknowledgrneut   of   the  debt   as   late  as   the  year 

the   suit  was  brought,    and  his  paying   interest   on   said  notes 

for  several  ye^rs  without  etlluaion   to  such  proauLee,    we   can 

not  say  that  the  mester  was  not  justified  in  finding  in 

effect    that  Parker's   defense  was  not  affirmatively  established. 

T*hnt  rae   said    in  Broughton  v.   iiras,rt,    b9   111.   44(j,    xe 

pertinent   to  this  state    of   the   record,   nfimely: 

"A  party,   holding  the  affirmative  of  a  prop- 
osition,   is  required  to  maintain   it  by  a  prcx>oaaorance 
of  evidence,  which  can  never  be  the  case  when  one  of 
two  parties,   both  equally  credible,   makes   an  assertion 
which  is  denied  by  the  other." 
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But    it  becomes  neceesary   to  revtree  the  decree 
for   other  reasons,      your   of   the  notes   eecurecl  by  the  truatt 
d»ed  wer«  paid.     There  wa»  •  proYiaion  in   the  trust  desd 
that  Ufjon  the  payment   of   any  one   of  the  principal  notes  the 
trustee  might  release  one  lot,      Accordingly  four  lotn  were 
rele«.ee4,    two  of  -which  were  sold  by  Parltsr   to  a  tmn  named 
torup,    ytriio   in   turn  sold  tha  Scune   to  Margaret  'tarvin  and 
Jennie  Kelley.     the  release  of   thgse  lots  wan  ple.ide>d  in 
defendant's   enswer .     Kelley  and  Oaryin   obtnined   laave  to 
file  an  snswer  and   cross  bill,    (-which  vere  later  amended) 
and  a  reference  to  a  master  W9.s  had  on  the  Ikuuob  foria«d 
thereon  between  McDoel  sand  aaid  Kelley  cmd  Garvin,    to  w3/.ich 
Perker  whc  not  «  ps^rty  an<1  vhirh  vi^v-:    Jltinwitely  deoid&d 
a^^ainat  WcDoel.     tarker,   however,   v&u   trxed  with  thtt  whole 
of  the  iriHQter'a  fee  which  included  talcing  the  tostiimmy  upoxi 
euch  ii-Bues,   I'his   •;ye  tntnk  wat:   inrproper. 

The  trust  deed  provldc^rl  for  solicitorti'    ff.ea 
incurred   in  any  Euit   or  proceeding   in   connection  ?/ith  the 
forecleeure  tc  7/r:ich  the  holder  of  the  notee  ni/At  tea 
fprty,    and  the  ff.ecree  allnwc  a   colicitor's  fee  of  1l;?00. 
Experts  were   called  tc  testify   ?-,z  tc  thrir  t&Iuo  .     The  ser- 
vices teetifiert  to  Included  thoa«  rendsred  in   con.iuction  with 
the  Oarvin  and  Kelley  erose  bill  to  which  aTioellant   .sae  not  a 
party.     Such  servicea  did  net  cosie  within  the  j5urview  of  the 
lanjiuage   in  the  trust  Ised.     The  value  ^f  the  S'sr-ficea  of  the 
solicitor   in   connecti'^n  with  th«  forecloaura  proceedinga  to 
which  appellant  waa  a  party  Includin,::  those  reni?.red  in 
connect  Ion  with  proceedings  had   jndar  appellant' a   croaa  bill, 
ehould  be  determined  and  the  coot*  should  be  retaxjl  in   con- 
foraity  tc  the  viewa  herein  sxpr eased. 

It   is   conceded  th't  thert  wa«  a  laiatake  made   in 
duplicating  interest   to   the  extent   of   ^70,    which  ai/jollee 


kt^b  '  blMq  •Y»v  b»»J> 

nl  Jhohi  elq  bait  a^X  •-  :.       oiiUteXi 
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feriijioi  SI  vcAo^iifflJ  /on  j"i»  tsiti*? 
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-not)   nl    f:xv.^»i   ^/  t/tx^r'a    nieoo   orij'   brai   ^v/t^l•«•J'9^  •«<  bluoAB 
111   e^Mi  »<JSJ 


offers   to   remit.     Thii^   can   l:e   corrected   In   the    entry   of  a 
new  dc*cre«.     The   c^ccroe  i^ill   accordingly  "be  reveraec    and 
the    cnisw   remanded  for   such  proceedings   as   are  neccBeary 
to   cnrry   out   the   vicars  'he.'i^in   expreneed. 
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MR,  PRiSaiDING  JUfiTICiS  BAJUjaS 
DSLIViSRKD  THa  CaPHUOW   0^  THS  COURT. 


The  only  e^uestion   inTolred   on   this   appeal    i« 
"ivhuther  or  not  section  1   of   the  Mechanic's  Lien  Act   of 
1903,     (p.    1655,    Hurd'u  n.   o,   1916)    gives   a  lien    on   a   lot 
for  work  done  tander   oontraot  with   the  owner   of   the  lot, 
in  paving  a  street    in   freiit   of    it    f?nd  providing   rnd  ar- 
ranging  for  laying   the  water   and  gas  mains   therein,    and 
for  the  laying  of   the  a  ewer  and  sewer   connections  there- 
with and  extending  the  aasie  inside  the   sidewalk  line,    and 
for   eonntructing  a  aidewslk,    all   in  front  of  the  lot   in 
question.     The  decree  appealed  froj"  held  that   the  con- 
tractor  is    entitled  to   such  a  lien.     No   Question    is  raised 
except   as  to  the   construction   of  the   statute.     Eliminating 
the  unnecessnry  portions   of   the   section    in    question   it 
reads    in    its  graiiDiiatical    construction   as   follows; 

"Ihat   any  person  who   shall   by  any   contract 

*  *  *   with  the   owner   of   a  lot   *  *   *   iurniah  material 

*  ♦  ♦  for  the  purpose  of,  or  in  the  buildinr^,  alter- 
ing *  *  *  any  house  »  »  *  or  sidewalk,  whether  such 
walk  or   aidewalk  be   on   the   land   or  bordering   thereon, 

*  *   *   or    in5)rove  J  ant,    or   appurtenaaces   thereto   on   such 
lot  *  ♦  *  or   connected  therewith,    'uid  upon,    over   or 
under  a  aid«»valk,    atreet    or   alley  adjoining;    *   *  * 
shall  have  a  lien  upon   the  whole   of   such  lot  ♦  ♦  * 
tind  \Xj,iOi\   the   adjoining   or   adjacent   lots    or  trcActs    of 
land   of   such   owner   constituting  the   same  premises,* 
ate. 


( 
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br^elfii  ai  rr'^l^csjro  oK  .is»lX  a  tiouu  t)  btLfiSiK>  «i  ic^&Jfii 
y^nitApltnllT^     .-jitiiitnia    sifi   Ic   floX^»xiV^fi«n9  Sff^  o^   •«   ^q»OJC* 

lamtillot  9a  nolJocrr^stuto   XAsli^iUfitLB^s  nil   rl    sbuftt 

^f«o'^tf"^o   ynr.  vcf  £l»H.a  aA»  aoaiaq  xn»i   U-dT* 
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Or,  further  abbrevating  the  sane  for  still  greater  lucidity 
it  reads; 

•Any  parson  who  shall  by  any  contract  ♦  »  * 
with  the  own-r   of  a  lot  «   *   *  furnish  material  «  *  * 
*n  buiiuinr   •    *   *   «.  sldcwaxi:  *   »  *  bordering  thereon 
«  *  ♦   or  iaproveiricnt  *    ^    <  upoxi.    over   or  under  a 
sidewalk,    a  treat   *  *   a  adjoining;    ehall-   etc. 

Thus  read  the  groaffiatieal  construction  U  more 
apparent,    and  a  clear   intontion  made  mnitest   to  gire  a  lien 
•n  a  lot  for  ^^ork  done   in   the  performance   of  a  contract  for 
paring  an  adjoining  street,    or  building  a  sidewalk  bordering 
thereon,    or  laying  gas  mains   or  sewers   connocted  with  the  use 
of  the  lot  cr  a  building  thereon.      Wo  think  tho  conjunction 
"and"   beginning;  the    clause  "and  noon,    over  or  under  a  side- 
walk-*   should  be   oonHtrued  ae   -or",    ^d  the  prepobitional 
clauDfl  3hruld  be  read  as  modifying  either   th^  .»ord   "iisproro- 
y^ent'*   or   -apourtenancas** .     ihua  read  re  find  no  difflciaty 
in  arriving  at  *ithcr  the  ijranwBatioal   construction  or  intent 
of  the  act. 

Appellant  refers  to  the  decision   in  3mith  v.  Kennedy, 
8S   111.    435,    construing  eomewhat   siiailar  langu^ige   in   the  Act  of 
1874.      It  wai'   there  hold  that  a  lion  under   tha  Act   of   1874  was 
r«.s;tricted  to  woric  dene  on  a  building  or  appurtenances   thereto. 
In  that   CU8C   th«ro   *'Rf;  no  building.     Syidently  the   change   of 
language   in   the  statute  of  1903    ms  int«nd«d  to  removo   the 
aabiguity  and  uncertainty  of  the  language   in  th«    .ct   of  1374, 
conatru^a  in  the  Kennedy  caao.     We  think  the  decree  should 
be  affirmed. 


:eks«-i  it 
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m,  PBSSIDIMG  JtJSTIOS  B.\HinBi 
BflSLIVaKSD  THIS  OPMIOH   GW  THE  COURT. 

This  suit   is  based  upon  the  contractual  obligation 
a  coiouxon   earrier  is  under  to  its  passengers.      It  was   claimed 
by  appellee   (plaintiff  below)   that  while  shs  was  a  passenger 
in  one  of  appellant's   oars  she  was  injured  by  the  falling  of 
a  substance  or  object,    the  result  of  the  latter 's  failure  to 
use  ordinary  oare  in  inspecting  the  equipment  end  appliances 
of  said  oar.     The  burden   of  proving  such  claim  re^jted,    of 
course,   with  plaintiff.      It  was  her  theory  that  the  object 
whioh  struck  her  in  the  forehead  vAxile  she  was   sitting  in  the 
ear  was  a  part   of  the  metal  fixture  or  arm  to  one  of  the 
Tentilators  inside  and  near  the  top  of  the  side  of  the  car. 
Defendant's  theory  was   that   it   came  from  outside  of  the  car. 
Unfortunately  the  object  was  never  found,    defendant's  daughter 
claiming  that  she  saw  it  on  the  seat  right  after  it  fell,    and 
the   conductor  claiming  that  he  failed  to  find   it  in  his 
search   immediately  afterwards. 

Appellant   contends  that  the  Terdict   is  manifestly 
against   the  weight   of  the   evidence,    and  we  think  it   is*     There 
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Jlftodjaio  esw  ^I  .«7»sa««««f  9il  of  'XYi>nu  bJt  'xoi-xrLGQ  xio.::mod  m 
•ttj^amtiaMq  a  *bv  •/fa  •XJtxivr  ^dxCl  (voXacT  ^ll^nijij!^)  a*XI&Q<^  %tf 
lo  snlXiAl  •£(/  xd  bmiulnt   tusw  ftfla  a^iBO   a ';^iV3xXftqq4i  \o  &ao  ai 

t)A}  al  }int&il9  nov  eila  •lidk  b»9ilBft  ndt  at  lexf  ^outf  ^nidim 

»Ai  to  one   0^  ata  iQ  «'xi;#xJtt  Xji^Tmb  ^dt  to   trmq.  «  a«w  xso 

*X3o  ^fft  tr>  9ftiB  »At  to  qoi  aiif  xaen  ham  ^hlmtU   BieiAltisfj 

,%M9  itdi  to  •bltiftso  monct  •«»»   d-^   tttdi  e«w  x^ociii}  «';faiibn»tKL 

'xe;trt2)iifJ>  e' tn«i>n'4t9l>    ,i>miDt  Tsran  unr  iett^o  ftcfj   xXe^aturi'iotoQ 

Jbna    ,XX«t  Ji   nat^a  1/f^i'x  !«••  ftxl^  n«  tl  vap  orte  J-/uil  ^a-^aL^-J^ 

mid  ttl  Si  ball  oS  b^lls'l  »d  $£uii  ^nimlsXo  'xo^o0l>floo  mdt 

.B^oaina^ts  xl^iAjLbtml  doii^^a 
XXteatlflcMi  al   Soktrfr  %dt  i»di  ebt»St»9   i^omll^qq^. 
•xacfT     iat   iX  >{air{^  aw  bna    ^ftsnaf^lw  aiti  to  lxi$X»«  »di  ianlsa* 
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waa  but  one  wltnssa   on   each  side  iriio  testified  to  seeing  the 
object,   plaintiff's  daughter  for  the  plaintiff,    ant.  onother 
passenger  for  Uie  defendant.     Plaintiff   and  her  daughter  sat 
in  a  crosu-seat   facing  forward  on  the  right-hand  side  of  the 
car,    th«r  former  hy  the  aisle,    the  latter  by  the  window.      In 
front  of  them  was  an  eapty  seat  facing  tovard   then*     Extending 
therefrom  longitudinally  along  tho  &ide  to  the  front   of  the 
car  vnns  a  seat  in  ^xj.ch  defendant's  witness  sat,    resting  hia 
right  aria  on  the  window  sill  and  facing  towards  the  front  of 
the  c&r  und  a  person  vith  whom  he  waa   conversing .     He  was  from 
four  to  ten  feet  in  front   of  plaintiff,    aocordlng  to  the  vary- 
ing testimony.     Ke  said  that  the  object  pa&aed  swiftly  by 
his  face  from  an   cpen  window  towards  plaintiff.     Her  daughter 
9^80  testified  that   &he  saw  it   *'pass  the  man'B  head**,    thua 
corroborating  him  in   the  material  fact    that  it  came  from  a 
diatance  and  direction  which  tend     to  refute  the  theory  of 
plaintiff  that  the  object  fell  from  a  ventilator  above  her  head. 
if  the  object  pasaed  in  frmt  of  his  face,    as  the   evidence  on 
both  sides   indicates,    it  had  to  go   in  almost  a  horizontal  line 
for  several  feet  to  strike  plaintiff   in  the  forehead.     That 
the  object  should  fall  from  a  ventilator  as  far  away  as  the 
man  was,   pass  his  head  and  then   strike  her   in  the  forehead  is 

contrary  to  physical  laws.      >9hile  the  daughter  testified  that 

and 
she   "saw  it   come  from  overhead"  Ahat   'one  of  the  arms  that  stick 

out   of  the  ventilator  was  gone"  yet  not   only  is  such  testimony 

inconsistent  with  the  object  both  falling  "from  everhead"   and 

passing  the  man's  face  ao  as  to  strike  plaintiff's   face  at  the 

distance  she  was  away  from  him,   but  at  a  previous  trial  she 

testified  *I  eould  not  tell  just  ?diat   it  was   that   struck  her  and 

the 
do  not  know  where  it  came  from".  Tending  further  to  weaken/  value 

of  her  testimony  apparently  to  enhance  the  amount  of  damages 
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-Xt»r  •rijT  fi^  aflJ^i)io>:>«    .tliJniaX^  la  ia^'tt  ai  ^»»1  n»;  o^   xl'o) 

iBisL^iiUMr   ■'■•'■■      .  ■' *t,?iilflXq  9bn&wci  wcbrjiw  it9qc>   i«  aoil   »Osl  mid 
MiuiJ    ,  '■::^  ^;  t   siajaq'*    *i  wjua   eda   .J«iU  b9l'iJL$3vi   rmin 

fto  •r)n«J!>iv«   *rfi  a:  wr-^'*      -    '•?*.;-«<*  tof>  t^e  erfi  \t 

•  Mix  Xi);^fiosi'XO£(  «  j^..:>/.<.v^   .  i.    o,,  u.    i^  a!  ..  .^    ,u9;^i>oil>al   8e£)i»  Aid 

"•    "'  '     .J&jj.ajtidiol  ©rft  nl  lllJ^aiaXq;  safl-iits  o*  ^©©1  Xjaiere*  t«1 

v.^..    u.i<  x^*v«  "saI  «a  is^AXi^n^T  m  noil  xX»t  bluoSle  tv>Bi<Se  •dt 


^BiiJ^  l>«JtlXJQe)<f  t9^f£%n£fc  ^>!i.^   s>Xiil»;      .  bw«X  X«ole\;/lq  o&  x^u^^<M»9 

3CoX;f  B  ^<iiit  uanu  •ilt  lo  suft"   ^£ii(^  *b«ftxfi»To  noil  wfioo   J-1  wBe"  e/te 

XftOiiliB«i  rioiiB  ai  xXno   Jon  *ex  "•«•»  «av  leMUtjaev  *di  "^      *'~^ 

^os  **b  *>dieTO  luoil"  sniXXiil  Ato<i  #o«t'Jf'>  •ri*  dfiw  itmtalknyjuui. 

»di  :ta  cr  '  •'^l.inli:.Zq,  miLXTiia  oi   «a  o«  •»«!  s'cutfiL  Bil^   8Alec«f 

f»x(«  X.ei-iJ    a/flreiq  «  #it   /litf    jmid  neil  x*V  *aw  ttila  •ooft^itiib 

fcna  'loxi  jtonij^s  i^iiilj   bay  *1   ?ajftr  lairt  XXe^  Ion  l>X;.fOo  I"  J»llJt/«8l 


■•IMuaJb  lo  i^MJcao  odi  matuuittb  ol  ^X^nsuiq^  VW^j; 
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sustained  "by  her  mother  she  corrolaorated  her  mother's 
testimony  at   the  trial   that   the  latter  had  to  use  glasBes 
•fter  the  accident   tuad  did  not   use  them  before,    -wbereaa   it 
appears   that   at   the  previous   trial   the  mother  herself  testified 
that   she  had  worn  glasaes  all  her  life.      In  view  of   ouoh 
evidence  not   only  f^o    ^-e  thinlc  the  verdict   is  aaanifently 
against   the     Gitiht  of  the   evidence  "but  that   the  preponderance 
was  decidedly  in  favor  of  defi'Jidant.     The  Judgrrent  will 
accordingly  'be  reversed  and  the  cause  reznanded  for  a  new 
trial. 

R^:3H1S1£D  AMD  l^SlIAUDlSD  * 
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Thla  "»M  R   suit  by  ap)>9lle<9   (plaintiff  below), 
for  the  oonirraot  price   of  two  water  h9rit«<^rt.     Tho  «««»«  pr»- 
ce«d«d  to  a  hoarinf?  b«foro  tli«  court  without  a  Jury,    and,  re- 
sulted in  a  jJlgTBont   *'or  th«  plaintiff.     Defflwi^stnt  by  thia 
appeal  seeks  a  reTl»w  and  a  rcroreal  of  that  .ludf^ent. 

The  oon truet  entered  into  b«tw9<m  the  p&rtieB,    oon- 

•iated  of  n   written  proposal  frora  th«  plaintiff  to  tho 

dofandant,    ditod  April  11,    1913,   and  d«faniant*«  aooeptanco 

noted  thoreon;     wniah  oontract   oontnineri  aaang  oth^ra,    the 

following  claque  1%: 

"Heaters  a;u3t  "be  iruaranteed  to  contain 
sufficient   aouare  f««;t   of  heating  surface  to  heat 
tho  ro-juirad   ararjnt   of  water,    namoly  1^,000  ^ 
from  60  degree*   ^.   to  210-220  d^fjrsea  P.  with  5# 
Baok-prec&uxe   in    -Ixhaust  steaTO.* 

Those  heatura  wt'ire  operat«d  in   uonneotlon  with 
dsfend?int*a  hoilern,   for  the  utilization  of   oxhauet   uteaa, 
to  raiae  the  tenperature  of  the  WMt«»r  before  it  whs  taken 
into  the  boil era,    thereby  «f footing  a  saving  in  fuel. 

Following  the  Inetall&tion  of   tha  oald  heaters  in 
defendant*  o  plant,    a  test  w.-io  awde   aa   t-^  their  heating   ef- 
ficienoy,    at  which  tirce  it  was  discovered  that   they  failed 
to  meet  the  warranty,   and  plaintiff  was  notified  thereof. 
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lha  trl.?l  court  h«ld  that  the  foro^olng  varrimty 
rsforred  only  to  the  urorJcmanwhip  and  nwiterlal  fumicfcod  Isy 
th.«  pl&iatiff . 

The  ovidenoe  ahomi   that  prior  to   the.   execution 
of  the   ccntrw.ct  in   qu«Bticn   corkSiJlerrilrjl®   norroiapondQccc 
p«kae«d  botvecTi  the  purtiee;      Ihut   the  orii:iinal   rproif le&tiona 
required  P.50  tub«B   «a.cli  3L0  fe^  t   in  len.th,    wnd   that  .it  dti* 
ftndant'e   requ'sst   theee  were   oh**ngC'd   io  require  50^  tw^ea  taeh 
&  ttrnX  in  lenf^th. 

It  will  be  not*id  thiit  tho  w*.rr?miy  ^larcine-hove  set 
forth  cxpridaely  otipulfttes  that  the  ho^tars  will,   ^h^m  etm» 
plet«d,    oon'i-uln  »uff4oi«nt  houtinij  E.urface  to  bout  a  specified 
quantity  of  w.-itur   (130,000  Uni.)   froia  60  dcRX'ees  to  upt'firAo  «f 
2X0  d«gr«<3a         If'ahrdaihoit,      In  our  o^ilni«n,   this  warriuitjr 
•overs  not  only  the  wori«wan3hip  and  icktcrialr.   1,n  hs  fumiehod 
by  the  plaintiff,    but  the  nuff icisnoy  of  the  specif ictionc   as 
»«il»      (City  Of  i»i-iX<i,  Vi,ev  v»   liaoiUtchi^.    134   111.   203.)     Th« 
mare  fact  th«<it  certain   changes  were  maile  in  the  specif loations 
at  the  requeet  of  d  >f:-ndrint  prior  to  the  execution   of  the 
eentraot,   did  net  relieYe  pl&intiff  from  li&hility  imd«'r  its 
warranty* 

i'Xaintiff  places  great  reliance  in  iAccKnif:ht  Flint ic 
atfi^^  Co.  v.^Jiaytgr  c-t c .   of  li£:2_Xo£^»    54  K.  J2.  Jiep.  661,   as  being 
opposed  to  this  view.     I'hat  ease  ia   clearly  dietinguishablc 
from  thts  case  at  laar. 

In  the  iitaoKnight  o&£>e  the   contr<^ot  van  to  furnish 
only  the  laher  and  material  speolfied.     All  material  was  sub* 
jeet  to  the  Inspection  of   the   city  before  it  vro  used,   nnd 
the  entire  work  was  done  under  the  direct  sup<i>rvif^ion  of  the 
city.     The  city  had  practically  assumed  the  reisponsibility 
with  respect  to  the  sufficiency  of  its  plans  and  spocif icatloas. 


\saii  'ui*i  ?4nlo..t"TOi  J   r-Aofl  ^iif:39  I'^it, 
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art.*  >:.§  Brf^  d*   idJti 
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Set  so,  hrtwrT«r,    in  th -   en  ••?  at  hnr,   for  tho   oTidonne  rh.a«B 
that  -fch©  apealf Aoati«3ii3  were  f  orraulatrtd  crith  the  nf^rlcn  and 
iippr«T''l  of   the  plaintiff .     Purtheraort,   the   court  exprceely 
at&tftd  in   tho  J'acK.nlght   ca;/f<»  th-.t   ita   ieclaion     wa.9  b^aed 
pria^^rlly  up»n  the  feet  thc.t  the    eontr.i.ct   contained  nn   ex- 
pr*i»»  ««irr»nty  '*lth  r?^t=^ect  to  thi:»  Auff idem cy  of  the  plmia 
(und   8pt?clflf:(g'tl<>n8j      whll«  in   the   c«*3«  at  Ijsr,    there   in  im 
exprens  warranty  to  this  effe.7t,    as  h«r<»tofore  inrtlcnted, 

PXaintiff  alao  vilracta  our  attention  to  Convr^y  C§« 
▼•   ^tty  o.t  ^'^■'Ic-ifio.    "^'M   111.    36':).      It  n:>p9orp.  from  the  opinion 
of  the   Q'-^urt   In   th/it    C;a«,   th&t   tha   innate  to  the  Ktraet 
paveaant  «*tii  du^  to  a  caua«  which  naithcr  party  had   in  oon- 
tompiation  when  th®   cantr*iCt   A'j^a   entared   into,   for  '»;  ich 
reaiion   the  c<witract«v  wan  absolred  from  liability  imd«?r  th* 
varrant;/ .     Th ^t   Cfese   is   clfnrly  not   In    loint* 

Plaintiff  haTinf-  sxprestsly  wnrr;>nted  th^a  tho 
heateTS  In  quest it/n  wmtld  conform  to  the  t«rm»  of  ita   con- 
tract;     nxxd  the  heaters  haying  failed  to  fulfill  the  jmrranty, 
it  8suat  \>«  held  that  tho  trial  court   erred   in  excludin^j 
defendimt'e   evidmioe  of  recoujjniant,   for  vhich  r<!;%8on  the  Judg- 
stent  nuut  he  r«Tersii»d  ani  tbe  oause  rensnded. 

The  measure  of  d0f«3nd<unt*K  ditrsagea  if  the  difference 
between  ther  yaIu©  of  the  hoatera  furtilBihod  hy  plaintiff,   Jind 
tHese  refjttirsd  by  the*  contrr.ct;    or,   the  coi't  of  j»\t«ring  the 
def £<ctive  hej«.t6ra  to  stake  them  conform  to  th©  w^rrenty,   plus 
u  re&tionable  compensntion  for  their  U!?e  for  the  poriod  of  tiae 
nece8«f»ry  to  raaXe  the  alteration.      (fe^ra'W  v.   Cepsw^^ll,    26  III. 
457.)     iJut   if  th«  ooat  of  inr.t^ling  an  auxiliery  heater  would 
be  less  than  the  d»m»ges  as  hereinabove   outlined,    th;  t  method 
should  be  udopted  in  order  to  minimize  then. 

The  Judgaent  will  bee  reTsrsed  and  the  aause  re8u;nded. 
RJfiV^rtaKD  ABf33  HJiSllAirDSD, 
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IfK*  JULJ'JflCii;  MoDOHALD  DiSLlVERiSD  THE  QPIHIOK  OP  THE  Ct)UBf . 

Appollee   (plaintiff  below),   brou^^ht  an   action 
figainet  the  epptllfmt  for  money  had   !5nd  recelred.     The  jury 
found  the  i»s^ue2   for  th©  plaintiff,    sutid  from  tfe«  jTjrio;jnerit 
entered  thereon,    defendant  app^ala. 

It   ie  \mdl8puted  that  defendant   reoelred   tyi«  money 
sued  for.     The  ««vldQnoe  submitted  on  Viehj?.lf   of  th**  plaintiff 
tdded  to   &ho-*f  l.h' t   the  r?oney  in  nu^'stion   ($1,750)   was,    at 
defendant' fe  reiuest,    cjntruoted  to  hin  for  anfft-keepin,'?  while 
plaintiff 'e  hush^md  was  (zoini^  throrxgh  l»ankruptoy.     Defendant, 
on  the  oth'jr  bfind,    adduoeid  counterraillng  eridenoe  to  the 
effect   tJiat  this  r.nnaj  was  paid  him  in  payirait   of  a  deht 
owing  to  hiiE  by  the  plaintiff *s  husband.     The  Jwry  hl^rin^ 
found  for  the  plslntiff,    tley  eriicntly  atte.ched  the  c'reater 
v/eight  to  her   cr  re;      and  in  yiew  of  the   conflicting  char- 
acter of   the  yvidonce  on  thio   question,   we   cannot   say  that 
each  finding  wrs   clefurly  and  nimifestly  e^feinst  the  relght 
of  the  eTidence. 

It  is   alBO  urged   that  plaintiff  cannot  maintain 
her  action  hecauae  of  the  fact  that  her  mother  wno  the   owner 
of  the  money  sued  for.     The  ownership  of  the  noney  is 
iannaterial.      If,    as  the  Jury  found,   the  plaintiff  turned 


f  5t  -      -  T«S 


,! 


4A 


mm  JASi<!HA, 


0  •»> 


f^?.]^  Jv.lSOS 


•a- 


thio  money  -jv^r  to  the  def^dant  for  safe- keeping,    defendant 
can  not  now  question  her  title  thereto,     -iuoh  question  can 
"be  raised    only  by  the  equitable  oimer.       ^.  k  ^.  R,  H.   c^, 
T.   Shea.    66   111.   471. 

Finally,    it   ia   contended  that  the  Jury  were 
erroneously  instructed.     After  a  careful  exaainatlon  of  the 
entire  charge  to  the  jury,    we  fire  of  the  opinion   that  this 
objection  is  without  merit. 

Finding  no  error  in  the  record  which  Ju^^tif  les 
a  reversal,    the  Judgment  will  be  affirmed. 

AyFIRMSD. 
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MR.  jUiiTiCij  Mcdonald  DisLi^/HKSD  this  opinion  of  thh;  couht, 

Appell«(^   (plaintiff  below),    recovered  a  judgment 
against  the  def^andants  for   12,114.80  an  what  purported  to 
"be  thttir  twd  joint  proalasory  notea. 

Defendant   >jt«phan  J.  Napicralaki,    in  his  affiderit 
of  merits,    alleged  that  the  notes   in   question  ifere  givdn   to 
plaintiff   as   acconraodation   paper,    and   also   that   there  was   dus 
froa  the  plaintiff  to  him  a  sum  in   excess   of  the  amount  allng^d 
to  he  duo  on  said  notes,   for   coromisaions   earned. 

Defendant,    Dr.  Napleralakl,    in  hia  affidaTit   of 
merits  also  alleged  that  the  notes   in  question  were  given  tn 
the  plaintiff  as  accomraodation  paper,    and  that  he  signed   them 
as  surety;      that  he  received  no  notice  of   dishonor  et  their 
maturity,    and  that  henco  he  was  releaaed  fron  liability. 

Up(»i  the  trial,    defendants   introduced   evidence 
tending  to  show  that  at  the  time  of  the  execution  of  the 
notes   in   question,    an   officer  of  the  plaintiff   informed  them 
that  defendant  citophon  J.  Napier alski  had  then,    or  would 
have  by  the  time  the  notos  matured,    a  sum  due  hlp  for  com- 
missions,   in   excess   of  the  amount  due  on  said  notes.     This 
alleged  statement  was  dmiod  by  plaintiff,   and  there  is  no 
evidence  in   the  record  showing  that  any  specific  amount  was 
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dna  from  plaintiff  t»  th«  defendant  Stephen  J.  Hapieralskl 
mm  olalaed* 

Whether  or  not  the  notes   in  question  vere  glren 
as  accommodation  paper  was,   under  the   ciroumstancea,    a 
question  of  fact  for  the  Jury,   which  was  determined  adyersely 
te  the  contention  of  defendants;      and  from  a  careful   examination 
of  the  record,    v/e  are  not  disposed  to  disturb  such  finding  . 

It  is  insisted  by  def  .^dact  Dr.  Kapieralski,    that 
he  was  merely  an   indorser  of  the  said  notes,    and  that  having 
received  no  notiee  of  their  dishonor,   he  was  released  from 
liability* 

A  oeaipleto  answer  to  this   contention   is   found  in 
his  affidavit   of  merits,    in  which  he  alleged  having  signed 
tho  notes   in   ciuestion  as   surety,  while  plaintiff   contends 
that  he  is  a  joint  maker  thereof.     Whether  Dr.  clapieralski 
was  a  joint  maker  or  surety  is,   under  the   circumstances,    im- 
material,   for   in   either  event  he  became  primarily  liable,    and 
the  faet  that  no  notice  of   dishonor  was  given  him  in  no  way 
affects  his  liability  on   the  notes. 

Defendant  Dr.  Napleralski  also  urges  that  he  wbs 
released  from  liability  en  the  said  notes  because  the  payment 
was  extended  without  his   knowledge  or   consent.     However,    the 
record  is  barren  of  any  evidence  tending  to  show  that  a  bind- 
ing agreement   of    extension  had  been   entered  into,    in  the 
absence  of  which  defendant's  position   is  untenable,     Crgseman 
▼•   tfohlleben.    93  111.   637. 

Objection   is  also  raised  to  the  giving  of  a  certain 
instruction  to  the  jury.      Inasmuch  as  this  objection  pre- 
supposes that   defendant  Dr.  Napleralski  was  secondarily  liable 
on  the  notes    in   question,    and  he  being  primarily  liable  on 
the  notes,    we  need  give  the  point  no  further  consideration. 

Finding  no  reversible  error  in  the  reoord,   the  Judg^* 
sUMi  will  be  afflrnwid.  AFT?IRlff«D, 
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h^ntii^  ^cl^u^ri  b»^9Ha  ^d.tioliVn   ai    ^9&kt»m  lo   itrjobi'XJ.f  olA 

X4V  Of*.  ttX  akji  nsv^S  ^^^^v  'i.»noiimib   'to  9oltoa  on  ;^Ailt  tfiJk.\  wAt 

.••4'oa  »a^   ISO  xilll<iail  mid  Hta^Yts 

fotarcffq  «K^  »vi;j»(>»(f  «»^oa  bim9  otii  sn  xtlltvimXl  mo-il  ^«8Ji«X*l 
•ifi   .nvTtwoH     «^(ie«ii»tt  a*  vj^'^ifiiOiBk  %ld  iwydtta  b9btmix»  mm 

-..tilC    ^    i,nxii   VH>t{B    K^i   ^CtHtOO^   •OiidtiTO    \tm    *!•    ii»aruitf   %t   b%099% 

ga^gggjriO     .ttX<fi<in!s^mi  ai;   aaliidQ^  a' ttufbtmtob  doiiiw  to  •e<n»atf« 
-Afcwt  w£^   ^bxoa-^i  »!t$  fit  imi9  *>Ififi«seT*i  oji  ^aXbalZ 
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A^PJSAL  FROM 

COOK  COuITY. 
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m.   JtIoTICl£  UolJOtfiaj}  D^IViiHiJ£»  XKii;   Oi^UilCaf   07   YHK  COURT  • 


This  vaB  a  1t>lll   to   enjoin  the  collection  of  a 
judgment   entered  by  the  Municipal  Court  of  Chicago.     Upon  a 
preliminary  hearing  the   court   entered  a  tewporary  restraining 
order,   but  eubBequently,    upon  motion  of  the  defendant,    the 
injunction  was  dissolved  aad  the  bill  of  complaint  dismissed 
for  want  of   equity. 

The  Judgment   in   question  was  for  medical  services 
rendered  to  the   complainant  by  defendant,   who  Is  a  physician. 
The  action  wbs  originally  brought  against   the   cocrplainant  and 
hsr  husband,    for  $1&»2.00;      to  which  both  defendants   filed  an 
affidavit  of  merits  denying  all  liability,   but  alleging 
further  that   th©  services   in   question  were  worth  not  to  exceed 
|50.     On  June   24,    1914  a  Judgment  for  $50  and  costs  was 
entered  at^ainst  both  d  of  (indents,   without  a  hearing,    and  the 
cause   continued  to  October  15,    1914  as  to  the  remainder  of 
the   claim. 

On  July  13,    1914  coaplainant*8  husband  was  killed* 
When  the   cause  was  reached  for  trial   on  October   15,    on 
ujotion  of  the  plaintiff,    complainant's  husband  was  dismissed 
as  a  defendant,   without   sug.iesting  his  death  upon  the  record, 
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4  «tftss    .    de» 
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f      ■ 

■:■     :     T  -'        ...      .  ■^■i-r\  .  r 
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h9Btiia9ib  cTolAlqatoo  lo  X/icT  ftfii  ban  JbdrioBaxl}  aaw  noi^onutnl 

.OBisxtxrfq:  «    8*         ■"     ^'■r-'--    "--        -cf   ifCsftlxviqffOO    •iCl   OCT    jjoitsx  uau 
fcaa   ^n<«niAXqmof)    ^r^    j^- ru  '-^jt   ^t.;  '^icf  \XI«niai'xe   s  :w   m'iioa  mAf 

pai:&^'j:XA  ^urf   ,y:.'iXl(f/ilX  XXa  JiRlxmb  etifm  lo  ^IvaMlla 

&<s»ox»  f>i   ton  liirom   sjtwi?   ;sci4«e>«ii>   ni    •ftoX'rx        '  •"    t.irfi    TtxLfwi 

■sw  fi^aoo  J)nfi  0^4  tral  j-noit:^,but  ^  ^-1^^-  ^(^^  '^     <M4 

•iKi  hA8    .^niiAAtf  A  tuctltlw  ,9fimbaa1cib  tii^  '   ^.  n^A^  be-xa^ot 

lo  7'*iiiuiMieY  »tl&  9t  as  ^X9X    ,c)X  Totfe^oO  ni  ^9t/nXJxic»  dau40 

.■1-iX        /t 
•  biXXl^    0«W    bftsrfni;."  -^1    TX^^     ,:  JL    \.- 
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and  judgnent  for  #102'  and   ooate  wae  entered  against  the 
coatplainant   alone. 

It   is    charged   in   the  I9III  of   ooiiq>la.int  that  tho 
latter  judgment  w  b  the  result  of  fraud  and  eollueion  between 
counsel  for  the  reepective  parties;      that   cornplainant 'b   cnunsel 
had  no  authority  to   consent  to  the  entry  thereof,    and  that  it 
was  entered  without  her  knowledge. 

A  hearing  was  had  upon  the  allegations   in   the  bill, 
the  answer  thereto,    and  sereral    -^dTfidaTits  filed  on  behalf 
on   each  party* 

It  is  contended   that  the   court  erred  in  dismissing 
the  bill  of   coaplaint  for  want   of  equity. 

An  examination   of  the  bill  of  complaint  revealf 
that   it    charges  fraud  and  collusion  of    counsel   in  the  procur- 
ing of   the  said  Judgirent  for  |102  against  the   complainant, 
1»ut  th4  bill  fails  to   recite  any  facts  or  ciroxuBStanoes  from 
which     fraud  ean  be  inferred.     The  conclusion  of  the  pleader 
is   insufficient  to  support  the   charge.     Unless  the  bill  sets 
up  facts   from  Tihich  fraud   can  be   reasonably  infei'red,    a   court 
of  equity  has  no  jurisdiction  to    set  aside  a  Judgment  of 
another   court.      (Kelson  v.  Rockwell.    14  111.   375;      goote  y. 
Deapain.    87   111.   28.)        The  fact   thfit   the  judgment   contplained 
of  may  hare  been  dof cctire  because  of  alleged  irregularities 
may  be  taken  adTsntage  of   on  appeal  or  writ   of   error. 

In   our  opinion,    eomplainent  has  failed  to  set 
up  facts  and   circumstances  which  wcsuld  warrent   the  inter- 
▼ention   of  a  court   of  equity.     The   court  therefore  properly 
dismissed  the  bill   for  want  of  equity. 

AFIJ'IRMSD^ 


•s« 


.•ooXa  i^iisnt«i<|B09 
iB»«w#»tf  ntoleuXIco  bun  bwmt'i  tt  iltswfr  9tiS  m*m  twmubal  fStml 

•  «Si)»Iwerui  T»il  ^tfoiUiv  b*i»^n»   saw 
<IIi</  i>if;t   nl   »£tni^jfigMix«  c-ixti*  no  air  bjoC  a«v  :^A^'UifMf  A 

,y,it»n   ri»s.B   no 

*x;rJ;jup»  lo  i^a»m  to)  ^ai^X^mco  lo  XXlcT  ttii 
8X-»dT»t  (ffiJtj&X(yRoo  1ft  IXitf  nHt  1ft  iifti;r^nJtaLax«  bA 
-rcjLfDoaq  9ttLS  al   Xft8at;r.:>    To    noievXXdO   btvn  tUMilt  aftgTsiin    ix    ^;ii(^ 

acil  ftftaoft^Msuoixo  70  o^o^l  xos  i>tii>»7  9t  «X1a1  XXXc^  ^xi^T  ttf4 

I9b&9lq  sifi   lo   aoXoirXonoo   erf?     ,b9i'isf\al    9d  rtno   ^i;£:;:l     siallSM. 

mi90  illd  bAi  ftttoinU     .osiudc   ^A)   ii^t^ja^  »S  tt»t9k'\1ufsnl   al 

t-ujcv  jt    ^tiftiaalni  X''^c(fi/tos/<ea  ttd  jmo   t&.'aal  ifoiiiv  motl  «^oi»l  fV 

'io  ^a»2i;^{M/(  A  »bi%A  4ft«    0.:   nrl^oil)ai-%xr(,  on  emd  \.itytv:B  %• 

.V   o^Qot      ;<".Vi    .XXI   ^X    , XX 9V<o oK  ^  v  .no e X"! ;;.0      .  jiirno    r.^^Ofn 

bonioX'/wfto   ifloa&biit  o-rf'   *«^i   *»*5l  »rfr        (.8fi   .XXI   V8    . ni^ggott 

5   iJitAXv^aiti   i-ft^alXjt  le  ovaaoetf  ftTllorlrtb  inocT  »v«ii  '^att  lo 

•  TO'IVO   lo    iimr  19   X;?eqqa  oo   le  eaA^A^^VbA  mBlLst  9<ii  y^m 

J-ftft  oi  bmltiij  ubA  JofintiiXfitfto   ^neJtiii  jc  Tur   al 

"lainX  •tli  ta»iijBW  bjisfon  xfoiitv  «# 9nh<it«flrif:)Yio   bos  stoc'i  q[ij 

yX-l&cr>tC    ^10■J^^•T•^.:i     iitft  n    ftffT       .tiiwpO    lo    *T«BO    «    lo    OOltmT 
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PALLS   CITY  XAiJlllEtiY.    a  corp., 
Appellee, 

BraKicifAu  cou.-ii 

Of  CMXCj^O. 
COMPANY,    a   Corp.,  .     ,  .,--.. 

.p,cu«t./  )  20 5  I. A.  4 13*^ 
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XR.  JUSTIGi^  MoDOHALD  ||[k.iy^Jl!4D  T.Ha  OPIHIQN   0?  TH38  COIIHT  . 


Appell«e  brought  an  action  against  appellant  for 
a  Isalanee  alleged  to  be  due  upon  a  shipment  of  hides.      It 
was  aliegeci  by  way  of  defense,   that  plaintiff  had  fraudulently 
treated  or    "loaded**   said  hides  with  a  solution  of  glucose,    for 
the  purpose  of   increasing  their  weight.     The  jury  found  the 
issues  t9T  the  plaintiff,    asbesaing  its  dazaages   in  the  su/n 
of   ^2,090.42.     Subsequently  a  remittitur   of  $713.17  allowed 
fer   interest  was   entered  by  the  plaintiff,   whereupon  the   court 
entered  Judgment  for  ^^2,377.25,   from  wJiioh  judgment  defendant 
pro3  9cutos   this  appeal. 

^dveral  points  have  been  urged  as  grounds  for  re- 
Teraol,    but   in   our  view  of   tho   case   it  is  necessary  ^o  pass 
upon  only  one,   Ti^.,    whetnsr  or  not  the  jury  were  properly 
instructed. 

Our  attention   is  first  directed  to  that  part  of  the 
charge  which  informed  the  jury  that: 

"The  law  presuises  that  every  person  transacts 

biisiness  honestly  axid  In  g;od  faith,    and   the  burden 
of  proving  fraud   is  on  the  party  who  charges  fraud. 
In   this   case  the  bur-ien   of  proving;  fraud  is   on   the 
defendant  and  unless  the  defendant  proves  fraud  by  a 
olfc&r  prepouderaiice  of   the    evidence,   you  iBuat  find  a 
verdict   in  favor  of  the  plaintiff." 
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This  part   ©f   the   instruction  was   erroneous   in  that 
it  assumed  that  plaintiff  had  proTed  its   ease  hy  a  preponderano* 
of  the  OTidenoe,    and  also  directed  a  verdict  for  tho  plaintiff 
la  tho  event  defendant  failed  to  show  fraud  on  the  part  of  the 
plaintiff.     Plaintiff   «aa  required  to   establish  its   case  by  a 
preponderanco  of   the  evidence,    regardless   of  ^rhether  or  not 
defendant   suece  ded  in  establishing  its   charge  of  fraud. 

The  instruction  was  also  misleading  in  that  it  re- 
quired def viindant  to  prove  fraud  by  a  oXoar  preponderanco  of 
OTidence.  This  instruct  ion  placed  u  oon  defendant  the  burden 
of  establishing  its  defense  by  a  higher  degree  of  proof  than 
the  law  requires.  A  mere  preponderanco  and  not  a  clear  pre- 
ponderanco of  the    evidence,    is   sufficient* 

The  court   also   charged  the  jury  as  follows: 

♦     ♦     ♦  "Unless  you  are  satisfied  from  tho 

evidence   that   tiie   plaintiff   dried   those   so-called 
belt  butts  for  the  purpose  of   intentionally  deceiving 
the  defeniant, "   etc* 

Clearly,    such   instruction  was  erroneouo.      It  was  not  necessary 

for  defendant   to   submit   evidence  that  would   satisfy  the  Jury, 

and  to  0  0  instruct   them  constituted  prejudicial   error,     fionne- 

man   v.   Mertz.    221    111.    362. 

In   our  opinion,    the  trial  court   oomrnitted  reversible 
error   in   charging   the  Jury  as  hereinabove   set  forth,    on  the 
vital   issue   in  the  case,    for  wnieh  the  Judgment  must  be  re- 
versed and  the   cause  remanded* 

It    is   contended  by  plaintiff   that   defendant   is  now 
precluded  from  assailing   the   inatjpaction   of   the    court,    because 
no  objection  was  made   at   the    close   of   the   charge,    before  the 
jury  retired,    as  required  by  the  rules   of   the  municipal   court. 
However,    the  rules  were  not    introduced    in   evidence   and  this 
court   does  not   take  judicial  notice  thereof,  f  Bixby  v.    C.  jC^ 

Bjr.   Co..    260   111.    478.)     Therefore  this  point   is  not  well 

taken. 
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tlttaXaXq  •dt  rot  ioibrmy  a  k»iti9iib  oml*  btm   ,*an»i^lT9  •At  !• 
0AS  lo  #i«9  9ii;t  an  LmmiX  medm  9f  b^llat  tmtssc-tab  itmrt  e.^j  ai 

Sort  in   T.:ydJ»tiw  >d    ei9%l*t'SJi}n»X    ,90tt»tjl\  lo   •ouciobaeq*a5[ 

-»%  ii   SsuiS  nt  :galbM9lniM  o»£a  asv  RcLiow.JattX  arCI 

rtci^ttxitf  9di   ifDBf.  rraldt   no   n  bso^Xq  w  iiQinianl   eixfX     .eon»6iY« 

H»'X(i  teiolo  .1  i^po  l)£ui  •Oiuianl.-noqttiQ  oi'^oi  a      .&»'zlvps'X  waX  9fi^ 
^ta^iolltue   el    ,»ca9l»lT*   &/U  lo  9onat»baoq, 
mrrollot  an  xiul  :>rii    feftgrrfirfo   09il»  &ivt>n  9d'£ 

9clt  «onl  bvUfitinw  9ii  ucx  BtaXflU*  ♦     * 

b^LlHj-ow  »s^  -  t    '■     ^■-'     --■  •  -    - 
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©ill  •letarf    ,9gi..cfD   mH   lo   •scXo   yrfl   »&  •bJom  arw  nojlo«t«^«   on 

.iTuoo  laniolnam  Hkj  ite  B9Z«it  trf?      '  ■      !.  .o9Ttll»T  >cij/t 

•Irfl  fcna   -  '>    fix   fetoufcenlnx    jcn   sim^  v»w«M 

iS.    •£    •*  JiiliiJui  )    •  ^'^-'i^'rt'^    OOtSon    lAtOlbUi    •M.J     7^:.  ilUOO 
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yor  the  reasons  hereinabove  assigned,  the  judg- 
ment will  be  rerersed  and  the  cause  remanded, 

iuv.iiiwj^  AMD  liisai/WD  ;d. 
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JACOB  BASS, 

I}«f  wn^aat  in  ^t^ 

SRROR  TO 

MUNICIPAL  COURT 

OF   CHICAGO. 

205  I. A.  469 

aiATBMifflrT  OF  FACTS.  This  waa  «n  action  brought 
to  roeoTsr  ;^90C  for  rent  on  a  written  guaranty  (not  under 
seal)  of  a  leaa«  of  a  certain  theatroUillding.  The  eaua 
was  Bubnitted  to  th«  court  without  a  Jury,  resulting  in  a 
finding  of  the  issuea  against  defendant  and  Judgment  for 
000  In  farer  of  plaintiff. 

On  Feb.  1,  1913,  def aidant,  then  the  owner  of 
sai4  building,  leased  saae  to  a  certain  Beyersdorfer  for 
a  tern  conmencing  Feb.  1,  1913,  and  ending  Nov.  30,  1915, 
at  a  r«ital  of  $150  a  month. 

On  Feb.  20,  1913,  plaintiff  entered  into  a 
written  contract  with  defendant,  agreeing  to  purchase  said 
premises  for  #65,000,  subject  to  existing  leases,  including 
the  lease  in  question.  Plaintiff  testified  that  prior  to 
entering  into  said  contract,  he  told  defendant  and  the 
latter* s  brokers  that  he  would  not  purchase  said  property 
omless  defendant  would  guarantee  to  him  payment  of  the  aaid 
r«Bt,  and  that  defendant  so  agreed.  Woodley,  the  defendant, 
admitted  negotiations  were  had  in  regard  to  guaranteeing 
the  payment  of  said  rents,  but  denied  any  parol  agreement 
to  that  effect. 

The  sale  of  the  premises  was  oensunmiated  on 
March  6,  1913,  as  conteoplated  by  said  written  contract. 
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A  d««d  Of  QonYeyano*!  duly  executed  by  dafendant,  wbs  de- 
livered to  pl&lntiff ,  together  with  the  following  written 
assij^BBient  and  guaranty  of  aaid  leas«; 

■?or  value  received,    I  hereby  convey,    transfer 
and  ataaign   to  Jacob  Bass  and  his  heirs  »nd  assigns, 
ay  interest   in  the  within  lease  and  the  rents  thereby 
secured,    and  further  hereby  guarantee  the  payment   of 
rsnts  thereby  aecured, 

IH    SITS}^'^  «Hi£Hig07,    I  have  hereunto  aet  my 
hand  and  seal  this  6th  day  of  Itorch,    1913. 
(Signed)    im,  T,   ^oodley." 

Thereupon  the  conoidt^^tion  provided  for  in  said  deed  vas 
paid  by  plaintiff  to  def end.ict.     I'he  latter  paid  to  plain- 
tiff tho  rant  for  said  theatre  from  liar  eh  6,   1913  to  Aprl2L 
1,   1914,    and  this  suit  was  brought  on  suid  gucsraaty  to  ro- 
ttOTtr  unoolleeted  rent  for  the  six  raoriths  next  following. 

ME.   JU^TICK  MoGCOHTY  Dj;LlVljaiHQ  THS  QPINIOH  0?  THK   COmW. 

The  real  question  presented  for   oiu*  deteratinatian 
is,   was  there  a  e<»isi deration  for  the  guaranty^     Defendant's 
assignnent  and  guarantee  to  plaintiff  of  the  lease  are  both 
oentained   in  the  same  instrument,    and  were  executed  and  deliv- 
ered at  the  same  time  that  defendtmt  executed  and  delivered   to 
plaintiff  the  deed  of  oonveymice  to  the  pr raises   in  questicn. 
In  our  opinion,    they  constituted  one  transaction  and  were 
supported  by  the  same  consideration.     4hile  parol   evidence 
is  not  admissible  to  vajry  or  o<mtradiet  the  terms  of  a  deed 
or  written   eontraet,   yet  such  evidence  may  be  introduced  to 
show  the  true  consideratlem.     The  recitals   in  a  deed   in  re- 
gard to  the   consideration  may  be  inquired   into,   provided   it 
is  not  sought  to  impair  the   effect  of  the  deed  of  conveyance. 
Sterrioker  et  al.   v.  McBride  et  j^.,    157    111.  70. 

For  the  reasons  herein  stated  the  judgment  of  the 
Mttnieipatl  Court  will  therefore  be   affirmed. 

A?FIRH£D« 
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3AJBJiSL  H.   THOMPSON, 

Plaintiff  in  3^rror, 


isasiOR  TO 

CIRCUIT   CCIJHT, 
COOK  COIJHTY. 

5  I.A.  471 


V-. 

\ 

CHICAGO  CITY  RAILJ^Y  COMPANYi 
Def  endantv  in  ^roi 

\, 

MR.  JUiTICifi  MoGOOHTY  BiSLIVjSRiSD  THig   OPIHICN   OF  THE  COURT, 

In  this   Qaa«  there  is  no  bill  of  exceptions   in 
the  record.     The  points  relied  upon  by  plaintiff  in  error 
for  a  rerersal  are  predicated  upon  recitals  in  the  elork*B 
tram  script  of  a  motion  for  a  new  trial  and  affidavits  in 
support  thereof,   which  uoon  motion  this   court  has  stricken 
froia  the  record,   because  such  recitals  are  not  properly  a 
part  thereof.     The  rule   is  well  settled  and  unifornly 
obserred  that  a  motion  for  a  new  trial  and  the  rulings  of 
the  court  thereon   can   only  be  preserred  in  the  record  by  a 
bill  of  exceptions.     Qill  v.  Feoplf.    42  111.  321;     INason  ▼. 
Lets,   75  111.   371.     Affidavits  are  a  part  of  the  record 


only  when  they  are  brought   Into  it  by  a  bill  of  exceptions 
and  they  are  not  made  a  part  of  the  record  merely  by  being 
copied  into  the  record  by  the   clerk  and  certified  by  hlra, 
Paxdridge  t.  Morgenthau.   157   111.   396;     Peopls  ▼.  Ellsworth. 
261    111.   275. 

There  being  nothing  before  this  oourt  for  deter« 
ainatien,    the  judgment  of  the  Circuit  Court  will  be  affirmed* 

AWIRMi^. 
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Xittirso '!^£au  hfiA  l>«X#;^*«  XX^r  ai  •Xiin  •ill     .IcttiDxU  t^umL 

IKC009Y  •itt  %•  t'XAir  «  •*rip.  «t^vjU)i:tt.<^     .Iff  «i:xi  e^f   ,k4W 
»iiaJ^^;I»ox»  Id  XXltf  m  Xfi  i  ■  i^v^  rti  ftiA  \«i£{^  n»Ar  \im 
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301     •     22193 


W.   3.   WILBJ:!  and  0.  H.    DWl 
doing  'business   aa   WUlB^'I  ai  IKHtiSiiii,      ) 
iJefendants  ia  li-rrer, 


▼■• 


GIUSBPPiS  anV  ^ILIPPO  VmABELLA, 
doing  busings   as  G.   S^JDiABSLLA  & 


CO, 


\piaint|!rlb  in  iiTror. 


) 

)      ISRROR  TO 

^        mmiCIPAL  C0U3T 

OF   CHICAGO. 


205I.A.  472 


MR.   JUbTICS  McGOOHTY  DlSLIVaRUa)  TKB  OPHJION   O?  THE  CasOT. 


This  was  an  action  brought   to  raoorer  the  contract 
priec  for  two   car  loads   of  potatoes   sold  and  dellTored. 
There  web   a  trial  by  Jury,    resulting  in  a  verdict  and  Judg- 
ttentfor  #611.56.      It   is   contended  by  defmdants  that  the 
rerdiot   ie   contrary  to   the  law  and  the   eridenco  and  that  the 
court   erred  in   instructing  the  Jury. 

The  sole  questions   of  fact  are^    (a)   whether  the 

sale   in   question  whs  unconditional  or  dependent  upon   quality 

end  wliether  the  potatoes  were  sold  by  invoice  weight   or 

Boskle  weight.     Those  questions  were  decided  by  the  Jury 

adversely  to  defendants*    contention,    and  we  are  unable  to 

verdict 
sey  that  thsix/is  against  the  nanif est  weight  of  the   evid- 

ttioe.      It   is   admitted  that   the  potatoes,   which  were  in  sacks 

on  open  cars,    were  in  part   exauained  by  defendants  before 

acoeptaaee.     The  question  ia  not  whether  there  actually  was 

a  thorough   inspection,    but   whether   there  was   a  resaonabla 

opportunity  for  such  an  inspection  before  acceptance.  Walker 

et   al.   V.  Bamatt  Bros..    174  111.  App.    472.      That    defendants 

had  such  opportunity  of   Inspection,    and  did  in  part   inspect, 

ia  net  denied. 
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idi  iadi  ban  moai>i,lfe   9Ai  brut  waI  •rii  oi  ^lAiiaoo  at   ioihi^r 

%Mi  xbtUmAt  (a)    ^miA  4S)h1  lo  KnoilKt^up  »Xo8  •xf'X 

u  ^oeliMaqeA  to  LsnoiJ-iJ^ifonou  «:<«  i«>X^«9jjf   nJk  •!»« 

eQ(»«8   oi   Atew  Kpliiv    ,s»«i<>;foq  *tii  :trAt  bttftintiyfi    si    ^1      ,9i>a9 
B^TOircf  Blfuibj»lei/  xtf  l>«iiin«x«   f-x»q  nl  »-i»w   .•'Xao  a»co  no 

•icf«/io«a9i  «  saw  •laiC^  tC9iU«ffir  iu<i  ^mltaeqviMi  d;jiUoiodS  m 
is^mmli  »B0tviSq9O9M  Bio^;/  AOl^seqaol  fwi  liftJJQ  lol  VXiwJ'.ioqq« 
■iB«bAe%>b  Jarf?  ,SV^  ,nqjk  .ill  ^Ti  ..foi:v  .yLtx-D^ijI  •▼  'iS  IS. 
,*d»q8ni    *iaq  ctl  btb  ba»   ,fini#o:  qanJt   lo  \nsiuii9<i€ic  iteu«  ba^ 


wfta 


W«  are  of  opinion  that  defendants  were  given  a  fair  trial, 
and  that   there  was  no   error   in   the  instruct  ions,    and  that 
th«  Judgment  of  the  tomicipal  Court  should  be  affirmed. 

AWFmwSD, 


S" 


S'Mii   has   ^amoi^TunititU   •tit  til   lO'iin   on  aa«r  ••xf^A)  Jadj  tarn 
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Sr-n^LLA  ¥.    i^OSTBJR,   K3C*«utrlx  of 

th«  S8tat«  of  nrm^  p.  acsTiSR, 


i 


SKHRY  ULLBICH, 


t.     \ 


BUPT^^IGR  oc»!.;rt, 
coo:  OCIJHTY. 

205  I.A.  4  76 

MK.  I»R?:SI25IKG   JIJBTICns  O'CCOTCm  d«HT«reci  the 
opiBion  of  thtf  eouri. 

Retell*  M.   Coffiter,  as  R3c«outrlx  of  tho  Ketate  of 
Henry  U,    Oestttr,   deceased  brought  an  action  of  asrumpsit 
against  Henry  Ullrioh  to   reoov«r  #2&€0,     Th<^r«  vas  a  Ter* 
diet  for  #2809.aC  in  faror  of  plaintiff.     A  aiotion  for 
a  new  trial  was  overruled  an  judgment  ontftre<i  on  thn  vep* 
diet.     Shortly  th^roafter  defendant  inOTed  that   the  Judg* 
ment  b«  vaoatod,   which  action  was  allowod,     Theroupon 
plaintiff  remittod  the  sua  of  $579*80,  and  Judgment  was 
•nterftd  for  the  balance  of  the  rerdiot,  ^2230,   to  rererse 
which  this  appeal   is  prosecuted* 

The  declaration  consisted  of  four  speoial counts 
and   the  coianon  eounts,     Sactt  of   tho  four  speoial   counts 
alleged  i.^  substance  that  on  February  13,   1911,   def«?ndant 
sold  for  Henry  JP.   Coster  a  certain  faxn  in  Wisconsin  for 
#£5C0  and   that  he  refused  to  account  for  the  sam«* 

The  evidence  disclosed   that    the  defendant  was 
en^^aged  in  the  real  estate  business  with  offices  in  Chi  cage  { 
that  he  sold  a  farm  located  in  Wisoonsia  to   the  deceased 
for  $4800,  upon  which  thf  deoeased  during  hie  lifetime  from 
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•2. 

tiin«  to  time  paid  tho  aura  of  12230;  tVoit  this  farm  was  «»• 
changed  by  the  d«oea8«ia  tiirough  the  def«aiiant  for  another 
farm  in  Wi&oonsin*  Afterw&rde  a  dispute  arose  betveen 
the  partl^R  as  to  the  aino.int  the  deeeaeed  h)d  paid  on 
aeeount  of  the  purobase  prioe  of  the  farm,  and  in  order 
to  adjust  the  nmtter  it  n&»   agreed  that  thc%  df^fendnnt  should 
sell  the  ^i&ccmsin  fan»  for  ^SCO.  Soster,  vho  had  been 
employed  as  a  conductor  on  a  subiu^ban  train  running  between 
Downers  Grore  and  Ghloftgo,  oored  from  Downers  Grove  to  the 
farm  in  i^isoonsia,  but  soon  afterwards  left  the  farm  and 
returned  to  Downers  Qrove.   On  Vebruuxy  d,  1911 •  the  defend* 
ant  and  the  deoeased  ent«>r^d  into  a  contract,  wher<»by  the 
defendant  agreed  to  sell  certain  lots  In  Melrose  Park  to 
ttee  deceased.   The  oontraet  was  in  writing*  was  delivered 
to  the  deceased,  and  by  him  filea  for  record  in  the  Heoorder*i 
office  of  Sook  County.  A  f<?w  daye  after  the  execution  of 
this  oontraet.  the  deceased  and  the  defendant  with  another 
person  went  to  examine  the  lots,  and  afterwards,  on  or 
about  February  25.  1911.  th^e  deceased  and  hie  wife  exe* 
outed  a  qui t« claim  deed  to  the  Wissccnsln  fajrm  and  delivered 
the  same  to  the  defendant.  The  evidencf^  is  not  clear  who, 
if  anyone,  was  named  as  grantee.  No  ooneld(?ratlon.  hew- 
ever,  passed  between  the  parties,  and  th- re  was  no  eri- 
dence  that  thu^  defendant  sold  the  Wisconsin  farm,  or 
received  any  money  for  it  as  alleged  in  the  special  counts. 
In  fact  there  was  no  evidence  of  any  kind  that  tended  to 
sustain  any  of  thni  special  counts. 

It  also  appears  from  the  evidenoe  that  the  defend* 
ant  was  not  the  owner  of  record  of  the  lots  in  Melrose  Park* 


•K»  mmr  crul  sltU  ijuii    t0^8t|  to  m»«  »tii    ^iX^^Ci  ^r-^ti   "^t  9nt# 
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•3- 

Vut  tliat  the  Ifigal   titl«  vae  in  one  Heltnmjui*  ^Aua  hnd 
•xeeut«d  a  oontrmet  for  %h9  sale  •f  th«  lets  to   tha 
defendant.     Coeter  died  about  May  6,  191S,  and  hie  wife 
vae  appointed  executrix  of  his  entato  on  or  about  Hay 
16,   1912,   and   ehe   together  with  other  parties  went  t« 
CKamine  the  Melroao  Park  lots.     There  was  evidence  that 
tended  to   show  that   the  lots  pointed  out  to  her  were 
different  lota  from,  thoeo  whieh  the  deeeaeod  imdnreteod 
he  waa  purohaaing.     The  plaintiff,  after  looking  erer 
the  lota,  refujst'.i  to  imve  anything  to  do  with  thma,  and 
doBkandOfil  the  return  of  the  money  whioh  had  been  paid 
on  the  iriBooneia  farm. 

The  defendant  contend e  that   the  agreement 
between  hia  and  the  deceased  was  ttiat  the  Mel  rose  Park 
lots  were  to  he  eosclmnised  for  the  a^iuity  In  the  Winooa* 
sin  fara.     The  eyidenae  in  the  reoord  Is  very  imsatioo 
factory  and  under  no   theory  of  the   caeo   can  the  judgment 
be  sustained.     Aooording  to   the  plaintiff's  own  tftsti- 
aony  she  is  neeking  to  recover  the  purohaae  money  paid 
on  aaoount  of  the  Wisoonaln  fana,   and  at   thi^  Mme   tixae 
she  is  retaining  the  eoatraet  for  the  purohase  of  the 
Helroat  Park  lots.     Under  these  oiroiamstsnees  plaintiff 
eould  not  rcioover  under  the  ocxasson  counts* 

fhe  Judgment  %t   the  Superior  Oourt  of  Oook 
Ctounty  is  reversed,  and  the  cause  remanded. 

HSTBBSRD  AJTD   RXHASSKS. 


V«'.  'CO  R9  •;^*#fli«  Hill  )•  xl<cfti»»»»  k^ial9fiv»  MMr 
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•nooRii    irfj  ai  %it 
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,a:f.iiW.ixfK  o^ia  asissinvvis. 
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Appellees, 


\ 


'•\ 


AFFEAL  FRGSI 

oiROuiT  aoimi, 

COOK  COUHTY, 


mSXD  J.   BUSH  HnisWMA  B.   Sl^BLEY, 

\  A990.1MU.    ) 

'\y    205I.A.  477 

MK.  PHKSIi>IM&  JUSTXd  0*aOIfIIOR  delirered  th« 
opinion  of  the  oourt. 

By  this  appoal,  appellants  seek  to  rrverso  a 
dsorcs  of  th«  CSiroult  Court  of  Cook  County,  awarding  to 
it|ipoll««  Uary  Louise  King  the  prooeeds  of  a  benefit  eertl* 
fieate  issued  by  the  Hoyal  Areanuo)  to  Oliver  Bueh. 

The  record  diBCloses  that  a  benefit  eertifioate 
vat  issuecl  to  OllTer  Bush  in  1384,  in  vhioh  his  wife 
Mary  Bush  was  naaied  as  benefloiazT^;  that  afterwards  Mary 
Bush  died,  and  the  eertifieata  was  surrendered  and  another 
iseued  In  lieu  thereof,  Maroh  14,  190a,  in  whioh  the  chil* 
Area  of  OliTer  Bush  including  appellee  and  appellants  were 
named  as  beneficiaries.   On  June  16,  1009,  this  o^rtifl* 
oate  was  surrendered  and  another  Issued  in  which  appellee 
and  her  two  children  wfre  n«uQed  and  on  January  23,  1912, 
■aid  Bush  again  surrendered  his  c<?rtificate  and  obtained 
in  liau  thereof  the  one  inTolved  in  this  prooeeding  in 
will  oh  appellee,  Mary  Louise  Kins   is  named  as  the  sole 
benrfioiary*   Afterwards  Olirer  Bush  died,  and  a  oontroversy 
arose  as  to  who  was  entitled  to  the  ineuranoe.  The  Supreaa 
CJouncil  of  the  Royal  Aroanua  filed  a  bill  of  int*»rpleader 
aaking  the  several  parties?  defendants.  After  issues  formed, 
the  oaufise  was  referred  toa^uister,  who  took  the  proofs  and 
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wmA«  up   his  report,  whloli  va«  In  favor  of  appsllec. 
Ob  the  Qomlng   la  of  thn  rrp^rt,   «co«ptlont  wer«  filed. 
nt«  «xQ«ptlonB  were  •rerruled  ana  a  decrte  tntered  la 
aooorianoe  with  the  report,  to  revert*  vhieh  this  appttal 
is  prosaouttd* 

On«  9t  Appellant* 8  eontentiona  in  the  trial 
eourt  wans  that  on  July  16,  19 OB,  «9ien  OliTer  Bu»h  Bur* 
rendered  the  \>enefit  certlfioate  In  "whidh  they  w*»re 
named  an  beneficiariee,  he  was  of  unsound  mind;  and 
appellants  now  contend  that  the  deoree  is  erroneous  in 
that  it  fails  to  find  the  laental  oondition  of  clirer 
Bush  at  that  tims;  that  both  the  dooree  and  the  aaster*8 
report  are  silent  upon  tMs  po|at,  and  that  this  error  is 
not  eured  l>y  the  finding  la  the  decree  that  said  Oliver 
Bush  was  of  sound  taind  in  1913,  when  the  oertifioate 
InTolved  in  this  oass  was  issued. 

The  record  dlsolosos  that  the  testimony  taken 
1»efore  tho  auster  was  made  a  part  of  his  report  and  filed 
ia  oourt.  Hone  of  thici  evld^?nae,  however^  is  contained 
ia  the  reeord  hofere  us.  Syory  intendment,  therefore, 
is  in  fsTor  of  th«»  oorrectneso  of  the  doores.   Speoifie 
findiacs  of  faot  are  not  necessary  where  the  evidenoe 
is  yrosorvod,  and  if,  as  counsel  for  appellants  states, 
there  was  no  finding  as  to  the  nental  condition  of  OliTsr 
Bush  in  1909,  we  must  presuoae  in  the  present  state  of 
the  record  that  if  such  findinic  were  nooessary  the  e-ri* 
denee  Justified  a  fitting  that  he  was  then  of  sound  mind. 
There  is  no  oMrit  In  this  appeal. 

The  decree  of  the  nircuit  Coiurt  of  Oook  County  ia 
affirmed. 

Ajfvmmm, 
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CHABLBS  H«  BSASLSS  and 
RQBSRT  D.  BEABLES, 


Appellant 8* 


APPEAL  FROM 

CIRCUIT  COURT, 

COCK  COUNTY. 


'^.  I. A. 


MR.  PR13SIDIH0  JUSTIGS  0»CCHNOH  deliyered  th« 
opinion  of  the  oourt. 

David  L«Ti  filed  a  \)1I1  to  forolosc  a  trust 
deed  on  certain  real  estate  in  Chioago,  giyen  to  secure 
aa  indebtedness  evidenced  \>y   bonds  or  notes »  against 
Charles  R.  Beadles,  his  wife  and  ether  parties.  Volumin- 
ous pleadings,  consisting  of  answers,  oross^bills  and 
amendments,  were  filed,  and  after  issues  formed,  the 
cause  was  referred  to  a  master  who  took  the  testimony, 
made  up  his  report,  and  on  the  coming  in  of  the  report, 
exceptions  were  filed,  some  of  which  were  sustained  and 
some  overruled.  A  foreclosure  of  the  trust  deed  in  the 
original  bill  was  denied,  but  foreclosure  of  a  mortgage 
in  the  form  of  a  warranty  deed  was  decreed,  and  in  de- 
fault of  payment  the  property  ordered  sold.   Both  parties 
being  dissatisfied  prayed  and  were  allowed  appeals. 
Beadles  perfected  his  appeal  and  Levi  has  assigned 
cross- errors. 

The  facts,  so  far  as  material,  are  these: 
About  the  year  1905  Beadles  owned  some  vacant  property 
in  Chioago,  for  which  he  paid  ^3500.   He  was  desirous 
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of  constructing  an  apartment  Isuilding  on  the  property » 
flind  for  this  purpose  entered  into  an  agreement  with  A.  G. 
Tlsdftlle.   The  agreement  provided  that  Beadles  should 
execute  one  hundred  "bondB  or  notesof  $500  eaoh,  total- 
ing $50,000,  to  be  secured  by  a  trust  deed  on  the  pro-> 
perty.   The  notes  bore  interest  at  fire  and  one-half  per 
cent.   They  were  executed  and  delivered  to  Tisdelle,  and 
the  trust  deed  filed  for  record;  thereupon  Tisdclle  en- 
deavored to  sell  the  bonds,  the  proceeds  thereof  to  be 
used  in  the  construction  of  the  building.   Tisdelle  suc- 
ceeded in  selling  only  three  of  the  notes,  the  proceeds 
of  which  were  paid  out  by  him  toward  the  construction  of 
the  building,  and  in  addition  Tisdelle  advanced  other 
sums  of  money.   The  agreement  also  provided  that  Tisdelle 
was  to  receive  <^3,500  for  his  •ervioes*  Tisdelle  being 
unable  to  sell  the  notes  or  advance  further  moneys,  Beadles 
entered  into  negotiations  with  Levi,  which  resulted  in  an 
agreement  whereby  Levi  was  to  advance  sufficient  money 
to  complete  the  building,  superintend  the  construction 
thereof,  and  upon  its  completion,  manage  and  collect 
the  rents,  and  in  consideration  therefor.  Beadles  agreed 
to  pay  Levi  ^,000  for  his  services  m  procuring  the 
loan  and  superintending  the  construction  of  the  building, 
#2,000  of  which  was  secured  by  trust  deed  on  another  piece 
of  property,  and  Levi  was  to  receive  ten  per  cent  of  the 
rents  collected  in  payment  of  his  services  in  managing  the 
property.  As  a  further  security  to  Levi  for  the  moneys 
advanced  and  the  services  performed  by  him,  Beadles  and 
his  wife  executed  a  warranty  deed  to  the  premises  in  ques- 
tion.  Before  tliis  agreement  could  be  made,  however,  it 
was  necessary  to  get  possesBion  of  the  trust  deed  and  notes 
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or  bends  whJLoh  wer«  ia  the  posseaelon  of  TisdelXo* 
except  the  three  which  he  had  sold,   Tisdello  refused  to 
have  anything  to  do  with  Levi,  and  thereupon  he  was  in- 
formed "by  Beadles  that  the  Metropolitan  Trust  and  Savings 
Banlc  would  advance  sufficient  money  to  complete  the  build- 
ing.  Tisdclle  agreed  to  execute  hie  note  for  $40,000  to 
the  bank  and  pledge  the  trust  deed  and  notes  as  security, 
which  was  done.   The  transactions  were  had  through  the 
cashier  ef  the  bank  and  apparently  not  disclosed  to  the 
directors  or  other  officials  of  the  bank.   He  was  to 
receive  |2,000  ef  the  $4,000,  which  Beadles  had  agreed  to 
jpay  Levi.  At  the  time  Tisdelle  executed  his  note  and 
turned  ever  the  bonds  to  the  bank,  it  was  agreed  that 
he  might  oontinue  his  efforts  to  sell  the  notes  or  bonds. 
His  efforts,  however,  in  this  regard  were  unsudcessful. 
Tisdelle  paid  interest  on  hie  $4C,000  note  for  some  time, 
Imt  afterwards  in  default  of  such  payment,  the  cashier  of 
the  bank,  together  with  an  attorney  and  Levi,  went  through 
the  form  of  selling  the  collateral  by  reason  of  the  de^* 
fault  in  payment  of  the  interest,  Levi  being  the  purchaser 
of  suoh  collateral.   Money  was  advanced  by  the  bank  to  Levi 
from  time  to  time  and  paid  out  in  the  construction  of  the 
building,  the  total  amount  advanced  for  such  purpose  being 
$43006* 27,  Levi  did  some  work  towards  superintending  the 
construotioa  of  the  building,  but  the  principal  part  of  the 
work  was  done  by  Beadle,  After  the  building  was  completed, 
Levi  proceeded  to  collect  the  rents.  Levi  was  paid  $2,000 
ef  the  $4,000  which  he  was  to  reoeive  for  obtaining  the 
loan  and  superintending  the  construction  of  the  building. 
The  cashier  of  the  bank  disolaimed  any  interest  in  the  other 
$S,000* 
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Both  the  laaster  and  ehanoellor  found  that  the 
pretended  sale  of  the  trust  deed  and  bonds  or  notes  was 
fraudulent  anci  Toid,  and  tliat  it  was  a  mere  pretext  to 
enable  Levi  to  obtain  possession  ef  them.  By  the  decre* 
Levi  was  allowed  the  $2,000  whioh  he  had  been  paid  for 
his  services  in  procuring  the  loan  and  superintending 
the  oonstruotion  of  the  building,  fire  and  one-half  per 
cent  on  the  moneys  advanced  by  him,  and.  ten  per  cent  on  the 
gross  amount  of  rents  eolleotod  by  him.   The  balance 
$2,000  elaimed  by  him  as  payment  for  his  services  was 
disallowed  by  the  court  and  foro closure  of  the  trust 
deed  was  denied.   The  decree  also  provided  that  the  moneys 
advanced  by  Tisdelle,  together  with  Interest  thereon  be 
paid  to  his  trustee  in  bankruptcy,  Tisdolle  having  been 
adjudged  a  bankrupt  in  the  meantime.   In  default  of  theso 
payments,  the  pro  lerty  was  ordered  sold  under  the  warranty 
deed  from  Beadles  and  wife  to  Levi,  which  was  in  the  nature 
of  a  mortgage. 

Beadles  contends  t):iat  the  decree  ia  erroneous 
in  that  the  $2,000  awarded  Levi  for  his  services  in  obtain- 
ing the  loan,  the  five  and  one- half  per  cent  ob  the  moneys 
advanced,  and  the  ten  per  cent  of  the  gross  rents,  consti- 
tute usury.   In  this  contention,  we  are  unable  to  concur. 
We  are  clearly  of  the  opinion  that  the  evidence  shows  that 
Levi  rendered  valuable  services  in  obtaining  the  money 
to  proceed  with  the  construction  of  the  building;  that  the 
money  was  really  advanced  to  Levi  by  the  bank,  and  that 
the  ten  per  eent  of  the  gross  rents  was  not  an  unreason- 
able charge  for  the  services  rendered  under  the  circum- 
stances* 
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B«adles  next  contendB  t/iat  he  should  haye  been 
alloved  damagea  against  Tisdelle,  for  the  reason  tliat 
Tiedelle*e  inability  to  dispose  of  the  bonds  neoeseitated 
his  incurring  a  great  deal  of  additional  expens*.  At 
th«  time  Tlsdell*  gare  up  the  trust  deed  and  bonds,  Beadles 
executed  the  following  instrument: 


"A.  0.  Tiedelle:      Chicago,  August  23,  1905. 
In  consideration  of  your  borrowing  ^40,000 
on  ray  ninety-seyen  ^5C0  bonds  from  the  Metropoli- 
tan Trust  &  Sayings  BanJc,  I  hereby  agree  to  pay 
you  any  sum  or  sums  of  money  required  to  complete 
the  building,  over  and  above  the  #33,764.00,  which 
is  the  amount  still  due  me  on  the  $60,000  lean 
negotiated  by  you. 

OHABLSS  H.  BEADLES. <• 


3y  this  document,  Beadles  admits  Tisdelle*8 
claim  and  both  the  master  and  chancellor  found  that  he 
was  now  estopped  to  claim  any  damages  by  way  of  set««eff • 
We  think  that  if  he  had  any  claim  against  Tisdelle,  he 
should  have  so  stated  at  the  time  Tisdelle  surrendered  the 
trust  deed  and  notes,  and  executed  his  personal  note  fer 
^0,000  to  the  bank.   Not  having  done  so,  he  cannot  now 
V   be  heard  to  complain. 

Beadles  further  objects  to  the  allowance  of 
#250  t«  Master  Jamieson  for  drafting  and  redrafting  the 
decree.   It  appears  that  ISaeter  Rogers  who  took  the  testi- 
mony and  made  his  report,  died  prior  to  the  entry  of  the 
decree,  and  that  the  court  requested  Master  Jamieson  to 
draft  a  decree.   Go  far  aa  we  are  able  to  ascertain,  there 
was  no  erder  of  reference  to  Master  Jamieson.  We  have 
no  doubt  from  an  examination  of  the  reofrM  that  #250  would 
not  be  an  unreasonable  charge  for  the  preparation  of  the 
decree,  but  we  know  of  no  authority  that  would  warrant  such 
an  allowance  to  be  taxed  as  costs. 
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Bftadles  next  contends  that  the  court  erred  in 
allowing  Master  Rogers  #2,500,  when  the  master  only  re- 
quested $2,000,   the  reoord  shows  that  after  Master 
Rogers  had  prepared  hie  report  and  before  he  made  up  an 
eetimate  of  his  charges,  he  died;  that  his  successor  in 
office  made  a  supplemental  report,  iteioixing  the  seryioes 
rendered  by  Master  Rogers,  and  states  that  in  his  opinion 
suoh  serTices  under  the  statute  were  reasonably  worth 
#8,000*   The  amovmt  of  fees  to  be  allowed  to  a  master  as 
stated  in  his  report  is  not  conolusire  on  the  chancellor. 
He  may  increase  or  decrease  it  as  authorized  by  law. 
By  statute  Cook  county  is  declared  to  be  a  county  of  the 
third  class  and  in  suc^  counties  masters  loay  reoeire  for 
examining  questions  in  issues  referred  tothna  and  report- 
ing conclusions  thereea  suoh  compensation  as  the  court 
may  deem  Just,  in  addition  to  their  specific  fees  proTided 
by  statute.   The  record  before  us  consists  of  six  differ- 
ent parts.   It  is  certified  by  the  clerk  that  it  was  pre- 
pared "per  praecipe."  We  are  unable  therefore  to  say 
whether  the  reoord  is  complete,  and  after  carefully  con- 
sidering the  matter,  we  cannot  say  that  the  allowance  of 
J    #2)500  was  not  authorised* 

LsTl  contends  that  the  decree  is  erroneous,  iu 
that  It  disallowed  a  foreclosure  of  the  trust  deed  given 
to  se<mre  the  bonds  or  notes,  and  that  he  was  not  awarded 
the  $4,000  which  Beadles  agreed  to  pay  him  for  procuring 
the  loan  and  rendering  services  in  superintending  the  con- 
struction of  the  building;  that  it  is  also  erroneous  in  that 
#1,500  of  the  costs  incurred  before  the  master  were  taxed 
against  him.  We  think  that  the  evidence  dearly  shows 
that  the  trust  deed  and  bonds  or  notes,  were  not  purchased 
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1»7  LftTl;  that  he  obtained  posBeseion  of  then  by  subter- 
fuge; tliat  while  Beadles  did  agree  to  pay  him  14^000, 
yet  the  evidence  sho-ws  t/iat  ^2, COO  of  this  was  to  be 
given  to  the  cashier  of  the  bank  for  what  he  did  in 
the  matter.   The  evidence  al&o  shows  and  the  decree  finds 
that  a  large  part  of  the  expense  before  the  master  was  in* 
ourred  by  reason  of  Levi's  atteiopt  to  uphold  the  pretended 
sale  of  the  trust  deed,  and  we  are  unable  to  say  that 
this  finding  is  unwarranted.  We  are  clearly  of  the 
opinion,  therefore,  that  these  contentions  are  vmt enable. 

The  decree  of  the  Circuit  Court  of  Cook  County 
is  affirmed  in  all  respects,  except  as  to  the  allowance  of 
|2S0  for  drafting  and  redrafting  the  deoree.   The  decree 
will,  therefore,  in  this  respect  be  reversed  and  the  cause 
remanded  with  directions  to  modify  the  decree  in  this  re- 
gard. Levi  and  Beadles  will  each  be  required  to  pay  his 
own  costs  incurred  by  this  appeal,  and  one-half  of  the 
clerk* E  costs  in  this  court* 
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MR.  PRBSIlJlirO  JUSTICE  0»CCNifOR  delirered 
the  opinion  of  the  court. 

Appellant  "by  this  appeal  seeks  to  reverse  an 
order  of  the  Oirouit  Court  of  Cook  County,  overruling 
its  motion  to  vacate  a  final  decree  entered  in  the  case. 

It  appears  that  on  July  22,  1913,  appellee 
filed  an  amended  bill  of  complaint  against  appellant 
and  another.   On  the  next  day,  appellant  answered  the 
amended  bill,  and  appellee  filed  a  replication.   July 
XI,  1914,  an  order  was  entered  striking  the  oause  from 
the  docket,  and  on  July  14,  1914,  on  motion  of  the 
appellee  the  cause  was  reinstated.   January  22,  1915, 
the  cause  eame  on  for  hearing  and  a  final  decree  was 
entered.   On  February  6,  1915,  and  within  the  term, 
appellants  moved  the  court  to  vacate  the  decree.   The 
■etion  was  overruled  and  this  appeal  followed. 

f  Appellant,  in  support  of  its  motion  to  vacate, 

filed  an  affidavit  of  its  officers,  and  an  affidavit  of 
Peter  Z^peronis,  the  other  defendant,  and  an  affidavit 
of  its  solicitor  and  its  sworn  answer. 

The  affidavit  of  s^ppellant's  officers  stated 
in  substance  that  they  had  active  charge  of  appellant's 
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'buainesB  and  of  the  laatters  inTolred  In  th«  suit;  that 
prior  to  ^ril  3,  1914,  appellant  was  represented  in 
this  suit  and  other  legal  matters  by  Peroiral  Steel*, 
its  attorney,  who  prepared  and  filed  its  answer;  that 
Steele  died  on  April  3,  1914,  and  his  office  thereafter 
was  abandoned,  and  oiany  of  his  office  records  and  files, 
including  the  files  in  this  case,  were  lost  or  destroyed; 
that  during  the  month  of  June,  1914,  one  of  appellant's 
officers  turned  over  certain  legal  matters  to  its  pre« 
sent  counsel  and  understood  that  their  interest  in  this 
cause  was  being  looked  after  by  such  counsel;  that  neither 
appellant  nor  any  of  its  officers  or  agents  had  any  knowl- 
edge that  the  cause  was  on  trial  at  the  time  the  decree 
was  entered;  that  it  receired  no  notice  of  the  hearing 
of  such  oause  prerious  to  the  time  the  decree  was  entered, 
and  that  it  did  not  learn  of  the  entry  of  the  decree  un-* 
til  February  1,  1915.   Counsel  for  appellant  in_Jd8  affi- 
davit statedt^t  about  the  first  of  June,  1914,  appellant 
turned  oyer  to  him  for  attention  several  oases  that  had 
previously  been  handled  for  appellant  by  i*ercival  £>teele; 
that  the  officers  of  appellant  are  Greeks,  whose  knowledge 
r  of  the  Bnglish  language  is  limited;  that  previous  to  1909 
he  was  associated  with  Percival  Steele  in  the  practice  of 
law  and  was  familiar  with  the  manner  in  which  Steele 
kept  his  various  files;  that  prior  to  June  1,  1914,  at 
the  request  of  appellant,  he  requested  the  former  employees 
of  Steele,  who  then  had  charge  of  Steele's  office  files 
and  records,  to  deliver  all  files  with  reference  to  appell- 
ant's business  to  him;  that  in  pursuance  of  such  request 
he  received  some  fifteen  or  twenty  files  representing  pend- 
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ing  and  disposed  of  matters,  but  that  he  reoeived  no 
files  in  tho  oase  at  bar;  that  if  appellant's  officers 
"spoke  to  him  particularly  about  this  case  as  they  now 
claim  that  they  did,  affiant  did  not  fully  understand 
that  it  wac  a  case  pending  upon  the  trial  calendars  *  ♦  » 
which  required  watching;*  and  that  having  no  j^i^es  of 
^      the  oase,  "said  cauee  in  this  matter  escaped  affiant *s 
attention." 

In  opposition  to  the  motion  to  vacate ,  appellee's 
eounsel  filed  an  affidavit  that  he  sent  by  registered  nsail, 
July  13,  1914,  a  notice  addressed  to  Percival  Steele  and 
Ealodimos  Brothers,  that  he  would  on  the  following  day, 
/     July  14th,  before  a  certain  ciiancellor  move  that  the  cause 
be  reinstated.   The  affidavit  includes  a  receipt  from  the 
postiuaster  showing  the  registration  of  the  letter, 

Ippellaut  contends  that  this  notice  was  in- 
sufficient ^  for  the  rt  oition  that  it  was  addressea  to 
"Halodimos  Brothers"  and  not  to  appellant,   From  a  care«> 
ful  reading  of  thfs  affidavits,  however,  it  clearly  appears 
that  appellant  does  not  deny  receiving  this  notice.   The 
burden  we,©  upon  it  to  ehow  that  it  did  not  receive  the 
notice,  ana  we  are  clearly  of  the  opinion  that  appellant 
failed  in  this  rei<,ard. 

Appellant,  however,  oontende  that  as  the  bill 
prayed  for  an  accounting,  the  cause  should  have  been 
referred  to  a  master,  and  that  it  should  have  been  notified 
•f  the  hearing  before  such  master.   The  accounting,  if  any, 
consisted  of  but  two  items.   It  was  therefore  proper  that 
the  matter  be  heard  by  the  chancellor  without  a  reference 
to  a  master.   The  contention  is  without  merit. 
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,Vii  SBiwoIXol  Oiii  no  ^luov  Aii  ^a^;)^   ,mt9ti^otS.  toalb^ljCi 

Botji^o  9iii   SiitiJ  ar««  noS.l&onatici  Oiia^'LjO  a  »iol?tf  ,iii^I  a(Ii/1 

«:fi  orrai^  i<il9Qtt'i  3  an'buloal   tirAiiittb  BAT     ,b9ijst&al9i  9cf 

-fli   aisv  ctoJLJo.  dtfnoo   J^aaXXoqqA 

o;^  bBa9*ibt>a  saw  ii  lAii^r  noh  .-t  ^ydi  tol   /d>a«iol^lutf« 
~«x«Q  i»  AO'xY      .^neXIs^q^   o.  nu   "siad^^oiii;  tioalboXiS^i'' 

aiA^qqji  xXtJiffXc   jx    ii^rfiv/cii   ^9$ kvnAlt'ln  ^^aibw-j  . 

•ixiT      .•ol^on   al£ll  yiivX«oeY  >^0l)  vCft  «i<^oJ}  ^nAXIeqqa  jjuU 
msU  wri  •'}■  wotia  noqi;  cjbv  u^b'xudl 

.5t 
XXi(/  »xl.t   a«  tAh^t  •I»ix9^noo   ,'X(ir^iroirl   ^irsll9»cA 

b^itti^n  ttf'Od  •Tarl  frXirot'.a  ii  iadt  bna  ,^9i9sin  »  41^  fe«Tt»t*T 
.VMM  "tl   ,^XcrRjiooo4t  f>dT      ,X9i»Ma  tfiuo  onclfttf  9fri.i#M(  Vil^   lo 

eens-xstftic  a  iuot(^iw  laXXsjMTHiie   itAS  xi/  brxnt>A  9d  ttkl^APi  tuij 


Appellant  further  contends  that  the  affidaTit 
and  its  sworn  answer  show  a  meritorious  defenss,  and 
therefore  the  chancellor  should  hare  in  his  discretion 
racated  the  decree.  The  record  shows  that  appellee  and 
defendant  Kaperonis  purchased  a  store  from  appellant 
for  #8,500;  that  appellee  had  paid  |2,000  cash  and  exe- 
cuted notes  of  $300  each  for  the  balance,  one  of  the  notes 
falling  due  each  month;  that  appellee  paid  the  first  note; 
that  he  took  possession  of  the  store  on  May  15,  1913,  and 
conducted  the  business,  together  with  Kaperonis  until 
June  5,  1913,  when  the  store  was  surrendered  to  appellant, 
who  took  possession  thereof.  Before  a  motion  to  set  aside 
a  decree  will  be  granted,  the  xooring  party  must  show  both 
diligence  and  a  meritorious  defense,  and  after  a  careful 
examination  of  the  entire  record  in  this  case,  we  are  clearly 
•f  the  opinion  that  it.  was  not  an  abuse  of  discretion  for 
the  ehanoellor  to  deny  appellant *s  motion. 

The  order  of  the  Circuit  Court  of  Cook  Coxmty 
is  affirmed. 

AFFIRMT!:]), 


ttcit9-tomXb  air*  «1  •r/wi  l>X-fOi:3  -tall^a/uuCo   »ii^  rxOiw-'-n- 

ioalloqv-s  -lOil  noia  «  tsa^-rriiid  aJtaox*qjd3  tBMbssmtel 

-^xa  bflji  cCuio  000, 3|  bJUsq  l^js/i  aAXXaq^s  iArtl    ;00e,8$  x«l 

aaloc  »f(;t  lo  «flO,*aizaX«tf  drf^  tol  /fojM  OOCi  to  aaioo  ^aiim 

;a^on  ^eillt  ^*r:,i   iitaq  aollnc^qa  ^jui^    ;/iinM(  rlocia  «jjb  snillat 

fan^a   ,£iex   ,ex  '{jaJr!  no  eto^a  p»xi.*  :   »aa«o<T  HoaS  art  ^*rfJ 

li^nii  9i.ti>T»Qii:i  l^iw  *rafll8soj    ,  •v')nxa«rif  9di  JB^iToi/tftaa 

/(totf  arorfa  tatra  "^^naq^  S^i^o*"  ^^^^    ,l>9*a8-i;<  9<f  j-axv    ♦yioi.  « 

Xi;ls«*r.':r    b  rr9*xa  ijff^s   (littadtab  iti^lratlt^fl^  s  Lrua  d&ei»aillb 

Xl*i*5io   ©TR  ««r   ,  sn^o   air!^  aX  biot>9^  ntiftii  "o  ooitaniaunc* 

lot  rroii^eicaJtft  )o  cisu/u's  an  <t«a  an-n  ^   noXiiiqo  odt  !• 

♦  bf^flDnnifl  at 
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Wm  for  ^»1SC  ontorod  cm  app9ll0O*»  QlmSm  for  a  tH»8.1  9®ta>t« 

<Wniim<w»»    ikpp«llft«*fl  «7lil«a&«i  t^st^iad  to  sikkm  that  fl|^piA.« 
liMtt  imA  ngPMd  to  p<^r  liim  <3n0  Imlf  of  th-^  jsna  of  ttySSCi^ 

a  dttftl  f^BP  th®  aaaslieai/;^  of  ©m^tain  Oiilon^  ^gs^-pettf  for  ©«a!»» 
tiKlii  proper^  iM  ^orth  iiakota.    xt  i®  g)ufflei@r<nt  to  &«^f  tlmt 
a  ocaitr»«t  mm  flet«rcMi  into  botws»«Ki  t|j»  ap^liaedt^  aa  party 
1^  tfe©  flrat  ^ypty  and  tto  Orystua  SpriJSg  S»»r§to«swtt  lima  & 
oattia  Coepnagr'*  b®x<»aft«r  rafetxT@»4  to  a«  the  ^wtptmyt  -mat 
&m  SI*  G0  BlMm^Smtt  ta  nartida  of  tha  immmSk  pari*    iSila 
aontroQt  ima  BlmtA  V  •^psliunt  arid  ib^*  ttm  mmpmst  W 
Slaaiikatt  as  8M)rotm<^  aitS  br  iilas^abait  Mjaa^lf .    .%  taia 
tanui  of  t^s  oontraat  ap^llasst  vaa  ^vas  an  eeptitm  to  aaaept 
or  rajaot  th)st  la^ogpartlaa  -sflthixi  f  iftaan  daya»     It  &pt»-ara4 
timt  aXtcr  ha  imd  Qsaseiiisgtd  tlia  prap«rtiaa  ha  asOead  for  % 
furtlaar  a3tt«msiaa»  $xid  Blami&iatt  wr^ta  upon  tii«  o<a:itract> 
*I  h^raby  ap^$  to  aactenti  the  ttae  i^-  Htl®  ooatraat  to  MUh 
0m9  of  oatabai*,  19XS#    Cryatal  Sprteg  F«fi«lteir«m  i'i&ttm  fc 
Oattlo  Oo«»  M*  0*  BSjHUtibatii  it'SMftaiafar**    Mtax*««rdair  apTJtal- 
Ijmt  talagraidsad  and  w-rota  tBa  portlaa  of  th«  aaaoni  imrt, 
aoaa^tlzig  tiia  oc«itwk©t  "tNitwaani  Ofxfital  Sp»?lng  Fer^i&ron  Kor«a 
4t  OattXa  Qxi,,  a  edrpo2*&tlc»si«  'U  C*  gianohatt  and  ayaa^^*" 
4|>r>Qllaaat  r^fu^kd  to  cmnpf  out  Itia  dcmtrskat  with  tb©  aoarway 


.ftyt^U;  -'  ni3 


•TjlSX^iT^. 


v«b3;uati<s}  ^  f90«000«00»*    It  ftpf««i«»  h&wmmp,  tamt  appelisisst 

fS^r  ^>i  vmrtim  of  tie  aeo^nd  p«rt  iHotlit^r  Ist  iNmid  a«««|>t  os* 
r©^®ot  tiMffisj  timt  !m>  did  iiiai»©«t  tiMBi  aiKid  artar  a  furtiaw 

atm3l7s:«d»  is  no  fi»&pe  than  tliat  ill®  ^ggmmmel^  nas  for  a  ooaeKls* 
gdUm  uNin  t}3«  di»«itl  wak«  mmmmBm.1)»SL$  tmA  i^stut  it  irns  mwev  eon- 

parti«0  ■«*»  ■<;&»*  bpcac»raip  f^&a  op  judtwleaicaa  ^uall  b«  imid 
%•  lta»  KlKfc  &  O0«  Ijy  par4l.©e  of  tls8  fi.rst  part  1>y  tl»  'r«8@d#» 
tiT»  partA0»  Smr«to,  iMi  |j®r»tof©r©  a^r««d  tsy  tlM»  on  ooneuaawa* 

tm  i«0  not  a  p@aN^«     ^%9  a^p««Haieiat'b®tw»ezi  th@  app«^lXazit  and 
«ip^3Ul««,  Isowtvafr  w^affl  itmm.  ht  two  l«tt0P«,  osi®  tnm  sappolla©- 
la  itdoli  li«t  atstiftd,  "If  1  fiad  y«m  &  dcmX  i  mhMjLl  ®3c«®©i  y&a 
to  imy  I3S©  Si  0Gm-d.emlQm.,*  an4  a  iottay  f«®  wppetllmut,  fn  i<r!ii<Si 

QnUtX«d  to  €K^  «ia  ms^  $0^1  t$m>t  fmx  wi^&  for  tm  ^o^j  'wlll  bd 

"1J|»  rwJOSNa  olearli'  ®!st«bl.ia350»  t!»t  aisp^llea  foimd  for 
app©lLs33t  a  purehaa©j?  wlio  o«t#ro<l,  iasto  m  ©oatraot  witJi  his  (m 
irnvtam  i»Mcih  %«»<«  sBstutai^  oaiisfiustorTJ  tl»t  the  contraet  ims 

vae  tha  ptrty  irefusing.  to  perttentt*     4pp«l'lant  not  ©Ryu  tImt  a 
wmmxmmtttm  ef  tha  a»&l  was  mot  m^nm  htt^rnxsm  %!»  msthoril^ 
of  Blttofi^tt  to  bind  tb«  <»oi*por^tioa  wm  not  ahcnm,  cBid  tZiat 
tim  9z%m!mimi  of  tla»  e^?,tra^t  i»  xtoi  «ign«d  %7  SlMMlMrti 
purmmsillsf*    cm  tlio  ©eeorsd  ^csdtnt,   lii»  nerd  "troaimrwH"  tn 
oosmootlon  idth  t2i9  itttat  *M.  o«  fi^Xttaafottii"  l9»  imddr  tit* 


i- 


'£4iwi;i^j 


Ititfunia  ^  »£Cil8 


'*&or  »£i 


ttd^ 


«wp<i«»  ''Crystal  Sixrins  ?»roJ:v«r<m  HofnHi  ,!i  OattX»  Oo**  to  tii© 
ajpWMteiBit  iii  tfULfflolimi  If  tl»»y  w«ra  pat  th«r«  l}y  a  pereon 
«uihori2«4  to  ft«t  for  th«  ^empuss^f  &wmi  thsm^  tb»  sJnnatttrd  of 
th«  p«raoa%  aotiictg  fl^  th«  o«iaipKi7*9  sftat  d&«H»  xiot  lioelf  appocur. 
'Jt!h»  ooatraot  vao,  la  ^msr  ^vtmtf  Mnding  upon  B3^iKdrt«tt ,  but  th» 
«klNitettio«  of  appellant *«  un^dertalrin^  Wka  to  pa^r  ap::»«ll««i  a  o«a<» 
edsslesi  if  the  latter  fbimd  %  d«al  f er  Mm}  ha  di)!!{  find  mm 
fdstlOh  wae  aoeaptaS^la  t&,  m.d.  aec#ptM  %ry»  app«ll£»t«    Preinst- 
a^aljr  h®  aatlsfiad  hlm^alf  lis  r«#iii*<l  to  t23»  authority  of  Bliow 
ifiuftt  to  bins  the  O0rptai!^tlcm*    ikppeile#  taM&  <mt  «  Tytaea  f»gj|j» 
««UMi  9lH»n  ha  e&0«a4  a  o^itatiraei  for  t,b«>  aale  of  tbe  l^^d^  f&xtt- 
algly  Qoeaautdd  b^  tlia  jmrtlea  a»d  a«<i«|rtad  by-  a?f»allttit.    '^hvtlsiar 
a^jsonoa  of  auttx^rity  In  tim  a^aat  of  ona  of  -^a  |»rti©«  to 
Misa  Hia  iw(nta?««t  'aFOuld  eojsatituta  a  aafwiao*  I3  a  iniostlon 
lestUih  va  ara  siot  es^llad  u]^9a%  to  ^^^i^eidtiv  fcir  no  aua^-  ftbfincmaa 
of  QUtlMaHLI^  *Kao  ah<?«n. 

IRi  tliiak  Hia  airiclanae  fullj  austaixis  tlia  afp®iiav7y«f$ 
«tat4B«nt  of  dials,     m-;:  |uiSi^meKit  of  «b«  llimicipal  Q^urt  i« 
afflw3sa4« 


-.-■^  ■(''■2 

'.41 


'M. 


.afsvr-.rf^A 


tSr  «  8198B 

MtBUXUM 

APPKAX,  FROM 

oomTt  oosmr* 
0.  s«  RSDuoTioHNeoMPAinr,  /        )  0OOK  (»iiimr* 
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IIR.  JJSYI0K  (JOODWIH  d©llverod  <ti«  ofrtrrlOTs  of  th©  otaart. 

App«lla£it  si^&kis  to  r®T9T99  a  ludj^sient  In  favor  of 
appoXlO0  for  1807.07,  rooovorod  on  account  of  an  alleged  fail- 
ure of  appellsint  to  ooraply  «dtli  the   tj&mia  of  a  ocmtraot  for 
tha  puroima©  of  160  toiia  of  anttaonial  lead.     Ill©  doscrlntlon 
of  th©  antliaonlal  l©ad,  contained  in  appalloe':?.  lottor  oonflrci- 
liog  th@  oeoitraot  wa&y  ^n^nma/k  Antirtonial  Lond,  nmning  approx* 
iBMtoly  finsm  1^  to  18^  antiiaony  azul  not  above  1^  aracoio** 
!N«city~five  tosie  of  antimoniai  lead  wero  shlppod  bxsUl  aoooptod* 
Subooquontly,  appellant 'a  plant  w>s  dasstar^  tay  fir©,  mn&  It 
r©<|U«flted  postrHsmaaeat  of  dolivary  of  tiie  balanco  of  tho  an- 
timonlaX  laad  du©  undar  tho  contraot.     Itieroaftor,  aoT^ollo© 
a^M  ahlppins  dirootdonnj   ttaaroupon  appellant  raquoatod  a 
Mi^Is  of  ttm  lead  whloh  appello©  tropoaed  tn  daiivor  in  fiil- 
flllmaaEit  of  th©  oon tracts  ax3d  whsn,  upon  rooelving  th©  sanpl©* 
appollant  liad  it  an&lj2©d>  It  ax)pot^©d  to  oontaln  an  ©xooa© 
©■sunt  of  ar«oiaia»  and  also  oopper.     Appallant  thareiiposi 
wrot©,   stating  that  thoy  would  aooopt  Hi©  load  provldod  aptwal- 
l©s  gttai'antoed  to  Btoip  "In  accordance  Tilth  ifce  tepTiS  of  the 
e<ai tract,  iiaaely:  85^?  lead>   l^f»  antimony,  with  on©  per  o«nt, 
variation  for  ara^oilo,  Trlth  the  disitinot  urid©r«itssndln^  that 
w©  have  a  rl<-Jit  to  inapoot  th©  ahtpBant©  thai  you  make  against 
til©  ©©ntradtf  and  if  vr&  find  analyaia  not  according  to  contract i 
V©  shall  not  pay  drafts."     Ihey  again  wrot©,  *i?f©  wi©h  to  atat© 
that  in  hozying  antlmonial  lead  It  la  understood  t-hat  thla 
xaatorial  la  to  be  frao  of  copper.     If  this  waa  not  th©  ©a©© 


■»-I::   -   Vad 


MORS  j^y?<;'  ;Mj:x««f4  / 


lie  5«  no  Jb«nwrvo©o»i  .Vb^WtP^  lol  e«. 

^nnoo  i«^^el  £<'««IX  'I  XAtnoeit#ri£  oii^  lo 

x(nti<;«  sol  &.'■  L&iuxmljisi/'  ^^  ^^  sol 

■.olttaena  ■.,*   yvorfj^  ;^<Mt  fna  v  r«i««ct 

^a.t9  ot  0$tv  &v^  tB&cmi  sitaM  Tt^rt*     *»a#tMci  i^aii  ^or  XlArfa  «r 

Btdi  Aftif.r  bratiHMiMai  al  il  ftaaX  SMiptml^ttm  ^nlv^ft  ai  4«t» 

aroo  Ddt  ioet  Mar  aijit  IX     .taqfoo  %>  aa*  -  r.l  XaJtaalas 


tl»  wrlt«r  vrould  have  reguestodi  at  tbs   tliae  o<mi'/raot  had  heon 
©nterad  into  that  provision  T»  infiwrtod  tJaat  the  Biat«rlal  was 
to  bo  fro®  of  copper.     Th0p«  is  therofore.  no  roo.-s  fvt  argn- 
Mtnt  acd  we  will  aay  to  you  taiat  ast  soon  as  fou  are  ready  to 
ship  Mtiiaonlal  Lead  oontalnlns  Antimony  185(}  Lead  69^  with 
I^  variation  for  araenie  wo  will  slve  you  ohipplng  inatruotioadP 
flkurtljr  after »  th«7  wroto  to  the  se^sm  effeet*  and  at  a  later 
4bate  they  wroteir  "We  oannot  use  this  material  if  It  eontaine 
any  oopper  at  all*  and  if  yoti  oannot  gosurantee  to  furolflih  ixs 
ArttiaMRalal  I<ead  abeoXutely  free  of  copper^  thsn  we  will  acO: 
you  to  oaneel  our  eontraet  ee  we  oamiet  aoeeFt  shipMrnta  of 
notarial  oontaining  eopper-'t     13uMPe  were  other  It  tare  aleo  to 
the  oaoie  effect* 

•atje  evidence  upon  the  eub^eot  of  th©  mtaxAjo^  of  the 
tena  *]lew«rk  antlnonlal  lead,"  was  oonflleting.     'rosticiony  on 
liehalf  of  appellee  taaded  to  ahow  that  it  wais  the  tr^ade  naee 
of  an  aatijaonial  lead  rawufaotured  by  a  certain  ooapany  In 
)Nf««s%:»  Mew  Jersey,,  ^ihicfc.  contained,  aaoag  other  aubetasneesy 
mfpPBv  and  araenio*     The  eeoretary  of  the  appell^mt  oosipaiay 
testified  that  he  underetood  the  word  "ttewark"   to  deelgiaate 
fSbM  point  of  ehlpMsaty  and  nothing  taore*     It  will  be  noted 
that  appellant  eacpreeely  refuaed  to  accept  any  Bhipsants  of 
antiiaonial  lead  unless  appellee  igttarttaieed  to  furnidi  it 
"abeolutoly  free  of  copper.*     it  will  bo  eoen  that  in  the 
letter  conflrsiing  tho  order,  the  aiaount  of  lead  i»  not  apeci- 
fled,  and  the  only  atlpailattono  contained  therein  are  that  It 
sliould  run  ''approximately  f  rcaa  1^  to  18^  antlBony  and  not 
above  1^  areenio.*     Ho  objection  was  aiade  to  the  antlzKmy  en 
the  ground  that  it  contained  cm  excess  of  arsenic »  althooi^ 
that  was  naattoned  in  .^subeei^ent  letters;  and  It  wae  not  con- 
tended that  the  variation  of  a  fraction  over  one  per  cent,  wae 
Material*     llie  evldenoo  is  not  clear  aa  to  whether  the  entinon- 


j^'U  ten  ..oot  ott  .©iDlr»«t*  .li  •»»-'  M^  o<f  Ck# 

;^oT  •>»  Odt  »ii  noiptt  HJ*  ^atI^  i/o^  0^  ^ao  XXJtv  «v  ftruB  ^«wi 

;;f«I  a  ^«  ban  ,*©<  io  erii  di  o^orrr  ^^itSf  tio^lji  iJC^orfa 

its  6H;)  flRH2^  eo<fBdbXv*  «tfr 


xxD  xxrn 

yntttfoao  Sm. 

no  xfBBalitt^^  mum  r.  o«ttfd  oK     ".olixMrw  i^X  •tAto 


:iS  6&«I  l4iinoa£;h«B 
ift^^eX 

.in 


-s- 
lal  lead  in  queaitiiHi  did»   Iti  fact,   contain  an  oxo^ss  of  ar- 
•€tnlo<     In  othor  ^ordo,  thd  sole  ddfenao  ima  that  ths  smaples 
mibBilttod  (Mmtain»d  ooppor,  and  that  appQllant  wa.cs   Juatlfled 
In  rtifualns  to  aoo«pt  aajy  ahlpesnt  that  was  not  abeolutely 
froe  fxtMs  that  Kiotal. 

Elaborate  briefs  have  boeri  filed  on  both  ;:ddea,   and 
•QUKUHil  have  dlseusaod  at  0000  lon^gth  the  question  of  thA 
adBlsalblllty  c^  evidence  tending  to  ahov  that  the  tezm 
«S«war1t  antlsionlal  lead^  iraa  a  tr^ide  naae  Aeserlptlve  of 
antlmonlal  lead  ooitalnlng  oopper.     we  thlnlt  It  le  not  neeee- 
aary  for  us  to  paae  upon  this  fe-tur©  of  the  eaae.     The  cen- 
tvBot  exjKPeaaly  atlpulated  for  a  percentage  of  one  Ingredient, 
nesiely,   the  aasiou  t  of  antliaottyi   it  did  not  stipulate  In  re- 
gax'd  to  the  «aaount  of  leadj   it  did  oxolude  an  exoeee  of  <m9 
aubotanoo,  namely,  araenlc,  but  it  did  not  atiriulate  a?T»ln3t 
the  presence  of  another  aibatano®  or  Ingredient,     ihe  exprea- 
sloaa  af  a  prc^iibltion  against  the  preaenna  erf  a  given  snibatamo® 
would,  undor  the  orcUnary  o^moBS  of  oonotruotlon,  oxoltiS®  any 
inplied  exoliMdlon  of  any  other  aubstanoe.     Tho  question  of 
arhether,  In  a  given  oaae«  the  presence  in  ontiinonlal  load  of 
a  HU&atanee  not  referred  to  in  the  oontrtiCt,  but  of  auch  a 
oharaoter  and  in  au«h  qiJMSttititlea  as  to  aalco  It  vuiouilted  to  tho 
purpose  for  whioh  It  was  intended,  or  to  laaterlally  irapalr  its 
value »  wotild  oonatltute  a  broaoh  of  tlio  oontraot,  i»  not  before 
UB»  for  there  ^ao  no  teotlstony  in  this  record  that  tho  omcjant 
of  copper  auppooed  to  be  contained  in  the  antltoonial  lead  wao 
miff  iolent  to  Impair  its  value  or  render  It  unaulted  to  ap- 
pellant's pur-poaeo*     Apriollant  based  its  refusal  upon  the  very 
teohnloal  /tround  that  it  had  a  rlrht  to  refuse  antltsonial  load 
whloh  eontalned  eay  oopper.     In  addition  to  this,   it  appears 
froa  the  testliaony  of  appellant's  o^m  witnoacies  that  no  antl- 
nonlal  lead  is  proc3uood  "absolutely  "ree  of  oopper."     Another 
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witness  for  the  appoIXant  teatlfied  that  i^Mlo  M  w>uld  n&t 
way  that  one  always  finds  traoos  of  copper  in  anttaojilal 
Isad^  "it  alwist  Inrarlably  oantaims  a  ma&ll  p^poontage  of 
fM^Kper*"     In  tIov  of  tMa  t&atimonj,  wq  do  not  boo  how  ws 
ean  say  that  tho  reftiaal  of  apx>oIXant  to  aooept  ahipraonta 
unioas  th«  antimoBBdal  load  was  "abaolutoly  free  fvcsz  ooppor" 
was  justified  unSsor  the  tenia  of  the  oontz^skst.     In  thBee 
oirouBiBtanoos*  thio  refuaal  to  aeodpt  ^sipmaats  on  tiaat  greuBift 
oonatitttted  a  txreacOi  of  the  ocmtraot  for  ^hleh  appellee  v&a 
■AtdtljeA  to  reoover*     We  are  unablo  to  a  ay  that  the  amofunt 
of  the  daaaagee  was  not  jjuatifiod  by  the  ©videnoe.     ihe  Jud^- 
laent  of  the  County  CJourt  ia  afflraied. 
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CAR^E  OOUJIAD,      /    ) 

App©ll«#,/    )   APPEAL  FROM 


EaiPERIOS  CX3URT, 

CHARLES  A.  STEVEHS  &  BabCL^S,)  OQCiR   OOUHTI. 

Appellant. 

MR.  JU3110E  aoomm   delivered  Se'^rj^ical  cAiho  I 


Appellant  aeeke  to  reverse  a  judgment  artalnst  It  for 
tS,600  for  personal  InjurloB  to  appellee,  caused  by  a  fall 
on  a  stairway  leading  frcsa  the  6th  floor  of  one  building  t© 
the  5th  floor  of  another  building  on  a  loisrer  level.  The 
declaration,  among  other  things,  oountsd  upon  a  failure  to 
provide  proper  and  substantial  hand-railo  on  tho  stalr^ray  In 
aocordanoe  with  an  Illinola  otatute  entitled  "An  Act  to  pro- 
vide for  the  health,  safety  aatid  cosifort  of  oraployes.*  Tii® 
provioion  reliod  upon  ia  Section  104  of  Chapter  48  of  the 
Hevisod  Statutes «  and  io  aa  follows: 

"HAHDRAILS  ON  STAIRWAYS*  Proper  and  substan- 
tial handrails  shall  be  provided  on  all  atalnraya 
in  factorioe,  mercantile  eetablii^bmontQ,  taills  or 
workshops,  and  tho  troado  on  all  stairways  sshall 
b©  yo  constr*uoted  as  to  burnish  a  fiirm  and  safe  foot- 
hold." 

The  evideaioe  disolooed  that  the  stairway  ^as  separated 
from  the  upper  floor  by  a  partition  which  st^od  directly  at 
the  edge  of  tho  top  tread  of  the  atairway  whiOi  v?as  froaa  four 
to  elx  Inohea  vrlde.  Appollant,  islio  in  the  absence  of  a  con- 
trary iftiowins  is  presiaaed  to  have  been  still  in  x)ossesalon 
of  the  stairway,  failed  to  f-ive  evidence  as  to  the  exact 
dimenaions,  but  the  evidsmoe  offered  on  behalf  of  the   appellee 
vaa  that  the  staix*^ay  was  between  six  and  seven  feet  vide. 
A  photograpli  offered  in  evidence  on  bohalf  of  appellant  efeows 
tho  door  set  substantially  in  tho  center  of  the  space  occupied 
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hj  the  partition  vhich  ©xtondod  b^twian  th©  hand-rails, 
Assumlag  that  tJio  stairway  ^^as  six  faet  wide*  appellant *0 
^dictograph  Indicates  that  tho  irail  at  the  right-hand  of  a 
person  going  <5omi  v/as  suhstantially  tw«ity  inohe©  from  the 
door.     The  door-lmoh  was  at  the  aid©  of  th©    loor  nearest 
tStilfl  ri^t-tuwid  railing,  while  tho  hinges  were  on  the  side 
nearest  the  left-4iand  rail;    the  door  opened  ijsvardly*     The 
risht"-hmid  r'ailing  at  iii&  top  had  been  out  away  on  the  out- 
side,  and  the  enA  of  an  upright  supporting  a  series  of  ahelves 
had  been  set  Into  the  part  out  away  for  a  spaoo  of  apparently 
two  feet  from  the  top  of  the  stairway,   so  that  it  would  he 
imposaible  to  grasp  it,   althouj-*  a  hand  or  portion  of  it  silj^t 
rest  upon  it.     There  '>7a.o  teotlm«aiy  that  the   top  step  of  tho 
stairway  ima  worn  and  slippery.     Ihe  evidonoe  of  appellee,  an 
«aploye  of  appellant,  was  to  the  effect  that  aa  ehe  was  going 
froEi  the  hli^or  level  to  the  loweT,  ?rith  a  gown  on  her  left  arm, 
she  opened  the  door  at  the  head  of  the  stairway  with  her  right 
hood,  and  started  to  step  off  with  her  left  foot;   that  the  step 
was  narrow,   that  she  overbalanced  and  made  a  qui  ok  step  for 
tho  naoct  steo  to  oatori  herself,  tried  to  get  hold  of  ttie  rail- 
ing but  failed,  fell  forwar'    to  tho   lower  step,  end  stniclr.  at 
the  bottoaa  of  the  stairwi^. 

We  az>e  clearly  of  the  c  Inion  that  the  evldenc©  disolosod 
was  sirfficiont  to  justify  tlio  ivix^r  ±a  finding  that  the  ap'^llee 
was  in  the  exoroiso  of  ordinary  oare  for  her  owis  safety;  that 
in  til©  present  Instanoe  appellant  had  failed  to  provide  proper 
and  substantial  hand -rails  em  th©  stairway  as  required  by 
statute,   and  that  the  aooident  in  (postlon  dlreotly  resulted 
from  that  failure,     ihe  primary  meeciing  of  the  word  "proper" 
is,   "Having  special  adaptation  or  fitness j   specially  suited 
for  some  endj  appropriate."     In  view  of  the  situation  diaoloaed, 
we  do  not  think  the  hand-rail  oould  be  said  to  be  proper. 
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Co\mfl0l  tor  appellant  oritlciaos  the  first  and 
second  ins  true  tlcaacs  f:^tv©a  oa  "belialf  of  appelle®  oaa  the 
grouDEui  that  they  assmraa  that  tix  promise  a  in  qjaestlon  fell 
within  tb©    'f»rBJ  "faotorisc,  aeroantllo  establishments,  mills 
or  ijorkshops.'*     ihis  point  wgb  c'J.stlnctly  not  in  laeuo.     The 
unoontradioted  evidonee  shows  that  the  precilaGo  ecmstituted 
a  large  msrouitile  entabllohmont  consisting  of  EJaay  depart- 
aecitB,  with  numerouo  ©nployes.     It  Ib  not  erroneous  to  aosume 
the  existeno©  of  an  uaocantrsr-vorted  fact  fully  dlsoloaod  by 
the  evld^ice.     coimael  for  appellant  aleo  ocaaplaina  of  the 
modifioatioci  "of  amother  instructlcm,"  hut  tha  instruction 
Ite&lf  ie  not  identified  or  ahstraoted,  assA  ve  do  aot  feel 
oonetraln^d  to  seareh  th©  rocord  for  it.     Taid.ng  tJie  inetinio- 
titai  as  printed,  however,  as  correct,  we  are  of  the  opinion 
that  the  modification  was  properly  aaile,    since  the  declara- 
tion counted  upon  a  failure  to  fximiah  treads  so  oona^ructed 
&a  to  furtiltsh  a  fins  and  safe  foothold.     Counsel  further 
eays,   ^xhs  t^o  other  instructions  asked  and  refused  ttiould 
have  been  -iven  because,  as  already  argued  above,  there  vmB 
no  violation  of  the  statute  ©iti-ier  ae  to  the  hand  ralle  or 
the  treads."     'IhiB  point  has  already  been  covered,   and  in 
addition,   it  will  be  notloed  that  \Tbat  the  instructlcms  were 
is  not  discloaed  eitiier  by  the  brief  or  abetract.     T/e  are 
furthw  of  the  opinion  that  there  is  no  sjerlt  in  appellant's 
contention  tliat  the  caaouat  of  the  judgsaent  -T'^s  exceasive. 

^hlle  we  have  gone  into  the  nerits  of  the  case,  there 
i£  another  ground  upon  "Jihicfi:!  the   Judgmsnt  should  be  affinaed. 
Appellant  filed  an  inadequate  abstract  which  did  not  comply 
with  the  rules  of  this  court,  and  for  that  reason  it  n&B 
i3triclcen  fron  the  files,  and  tiio  court,  <^  its  own  motion, 
allowed  appellant  furtfior  time  within  which  to  fllo  a  proper 
abstract  of  record.     Instead  of  dolns  so,   coianael  for  appel- 
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iKOit  filed  what  h&  tonaed  aa  "additional  abstract  of 
record,"  vdiioh  merely  attempted  to  supplement  tho  abati»aot 
already  stricken,   «id  wa»,  altogether,   incompleto.     Aa  the 
abstr«i>ot  of  reoord  atrioken  frm  the  files,  and  th©  addition- 
al abstraot  of  reoord  noitiier  aeparately  or  togetl^r  con- 
Btituted  a  fair  abstract,   appellee  tras  obliged  to  supoltaaent 
this  by  still  a  further  abstraot.     Appellant's  failui'^e  to 
oompiy  with  the  rule  of  cjourt  in  regard  to  abetraots  of 
reoord  ia,  in  iteiWLf ,   a  ground  for  afflnrolng  the  Judgiaent. 
The  Jud^aent  of  the  Superior  Court  la  affijraed. 
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556  -  21953. 

In  the  Matter  o^  the  Estate  of  j  \ 
MAX  M«  HLOoER,  ISecoaaod,       \    ) 

^y-  /'     )        APPEAL  FBOK 

Claim  of  0:iARD::o  JIUEGLIN,    ©t  aj./ 

Appelleoa', 


CIRCUIT  COURT, 


SAID  ESIA18,  \      /     )         COOK  OOUNTT. 
Appellant.   ) 
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MR.  JUSaiCE  GOODWIN  delivered  the  OTJinion  of  the  court .^^^ 


By  this  appeal  the  administratrix  seeks  to  reverse  a 
JudgjBont  of  the  Circuit  Court  alloTTlng  the  claim  of  the  ap- 
pellees to  the  extent  of  #1,500.     It  appears  that  the  deceased 
aind  his  brother    ;ere   co-partners  under  the  firm  name  of  Hesoer 
Brothers,   and  on  December  5th,   1911,  decaased,  t*io  had  invented 
a  wire  form  for  holding  clothes  lines,  gave  an  order  to  appel- 
lees for  the  manufacture  of  100,000  of  the  forao  at  #33.76 
a  thousandi  he  signed  the  order  "Hesser  Bros.,  per  Max  M. 
Hesser."     In  January,   1912,  he   died,   and  on  the  following  day, 
before  appellant  qtiaiified  as  executrix,  his  brother  had  a 
talk  with  one  of  apnellsesj  what  wao  said  is  in  dispute,  but 
the  testimony  offered  on  bohalf  of  appellees  \ras  to  the  effect 
that  he  directed  appellees  to  atop  all  work  on  a  naohine  w>iloh 
had  been  ordered  for  the  purpose  of  nanufaoturing  the  wire 
forms.     It  further  appeskra  that  appellees  did  so,  and  paid 
^00  for  the  work  already  done  upon  taie  machine,   vthioii  could 
be  canpletcd  by  the  expenditure  of  s?160  more;    that  the  xincom- 
pleted  machine  has  no  value  except  as  scrap  iron,  and  as  such 
is  ziot  worth  to  exceed  $85.     A  careful  examination  of  tlae 
record  further  dincloses  abundant  evidence  iitoich  would  Justify 
a  finding  that  both  the  deceased  partner  and  the  executrix, 
by  their  explicit  statements,   their  actions,  and  the   state- 
ments and  actions  of  the  attorney  for  the   executrix,  expressed 
a  distinot,  unequivocal,  and  absolute  refusal  to  perform  the 
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contract,  and  that  the  negotiations  between  tJie  parties 
were  for  the  Bole  purpose  of  reducins  or  avoldir^  appellee's 
dwrnges.       e  are  also  of  the  opinion  that   the  evidence  is 
sufficient  to  sustain  the  court's  finding  in  regard  to  the 
amount  of  darmges.     in  this  state  of  the  record,  the   ;Judginent 
of  the  Circuit  Court  must  be  affinaed. 
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JBMIE  OHAFUANt 

vs.  /  I  SUPERIOR  COURT, 

OHIOAaO  CIT/  RAILWAY  OCjI^PANY,)  OOOK  OOUKTy. 

Appellant.         ) 
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MR.  JUSTICE  GOODWIH  deliverod  tSo  opinion 

ApT)ella3it  8©ek8  the  reversal  of  a   judgaent  af»lnst  It 
Jtor  ♦5,600,   on  account  of  personal  Injiirlos  suffered  by  tho 
appellee,  aa  the  reault  of  being  hit  tfy  one  of  appellant's 
oars*     The  evidence  on  behalf  of  ap-elleo  tendod  to  jahow  that 
while  dhe  was  cros  ing  a  0tr©0t  at  a  well-lirhted  street  in- 
teraoction,   ixtxd  at  a  late  hour  in  tho  nii^t,  ah©  fell  cm  tbe 
ioy  pavement,  between  the  rails  of  the  aouth-bound  traok, 
and  before  she  was  able  to  got  up  and  get  out  of    he  way,  she 
was  struck  by  a  aouth-bound  car  running  at  a  opeod  of  fro© 
twenty  to  twonty-five  lailes  an  hotir,  and  idiioh  wac^  over  150 
feet  aisray  at  tho    tliao  she  fell.     Appellee  contends   that  the 
clrournstanoeD  were  consistent  with  a  finding  that  she  ".as  in 
the  exercise  of  ordinary  oaro  fear  her  own  aafoty,  aid  that  in 
any  event  tho  street  railway  ocaapany  had  a  clear  chanoo  to 
avoid  injurinr  her  after  aha  v-ns  in  a  position  where  she 
could  not,  by  any  exorcise  of  care,  extricate  '>er8elf  freM 
tho  danger.     Appellee's  evidence  furtlier  tended  to  iho^  that 
she  was,   at  the  tine,   in  a  sober  condition.  / 

The  evidence  on  behalf  of  appellant,  on  V^  other  hand, 
tended  to  sfoow  that  v;hen  the  car,  which  was  \y^^  operated  at 
a  speed  of  froia  ten  to  twelve  mlleo  an  hov'  ^""^  'bout  20  feet 
fraa  ap  ellee,  she,  without  warning,  av^^^^y  stepped  in  front 
of  tho  oari  that  there  was  nothing  t  ^^'<^ioate  to  tho  motomsan 
that  she  was  Intoxicated  or  Inter}"^  ^^  °*®^  i"  front  of  the 
car,  but  that  it   subsequently  /*'®^^^^^  *^at  she  watj,  at  iha 
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time,   in  an  intoxicated  condition.     It  waa,   an<3  ia,    tli©  con- 
tention of  tho  appellant  thfit  the  injury  was  not  the  result 
of  noglireno©  on   the  part  of  appellant,  but  was  duo  to  ap- 
I>elloe*Q  failure  tc  use  ordinary  care  for  her  own  safety,  on 
aecount  of  her  intoxicated  oomdltion.     The  qfxontion,   there- 
fore i  of  whether  appellee  was  intoxicated,  and  the  effect  of 
her  intoxication,   if  she  was  intoxicated,  rrB,a  an  important 
element  in  the  oase.     With  tliio  evidence  hoforo  the   Jury,  tho 
oourt  gave  the  following  inatructioni 


"The  court  instructs   the  jury  that  whllo  evidence 
of  voluntary  intoxication  is  compotent  to  bs  considered 
toy  tho   jury  in  detemining  ■srhether  tho  person  waa  taking 
tJiat  caro  of  his  aafoty  -.vhioh  a  reasonably  prudent  n»an 
or  woman,  iftio  wao  aober,  would  take  under  tho  ??ttcse   cir- 
oumstancoB,   it  dooe  not  of  itsolf  constitute  contribu- 
tory nerrligenoe." 

'i3ie  instruotioi  ia  clearly  argUEiontativ©  in  form,  and 
is,  in  our  opinion,  aisloadlng.     While  it  is  true  that  vol- 
untary intoxication  "does  not  of  itself  constitute  oontribu- 
toxT"  negligence,"   it  is  neoQasarlly  often  the  oxplanat-ory 
faot  whid:i  must  dotertaine  the  q:ueatlon  of  w  etfcor  a  person 
was  or  was  not  exei*oising  ordinary  car©  at  a  given  time. 
Whlls  tho  instruction  tells  the  jury  that  it  rnay  consider 
voluntary  Intoxication  "in  detertalning  whether  the  person   fras 
taking;  that  ©are  of  his  aafety  ^ioh  a  i»eacsonably  pni<lont  laan 
or  woBUUi,  who  waa  sober,  would  ti^e  under  the  aaae  oiroian- 
etanoas,"   It  dooa  not  directly  or  by  iraplioation  tell  the 
jury  that  that  waa  the  degree  of  oar©  which  appolleo  ^uo  bound 
to  take,  whether  she  was  intoxicated  or  sober.     Gounael  for 
a^p^llee,  in  support  of  the  instruction,  aay  that  it  wac  taken 
^"Possk  South  Chica^^o  City  ay»  Co*  v.  Dufresne,  200  111.  4B6. 
In  that  oaoe,  the  instruction,  ^ich  appears  at  p.  462,  was 
as  follows t 
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"If  it  be  th9  c»o©  that  tho  plaintiff,   at  th# 

ttste  h©  was  insurer'.,  x-ms  imdor  the  InTluenoe  of  liquor 
or  intoxicated,  nevertheless  it  does  not  follow  that 
he  cannot  recover  in   ^hln  action.       'hotber  ho  v-ao  under 
tlio  influence  of  liquor  or  in  toxica  ted  is  naterial  only 
ae  bearing  oti  the  que  nil  .n  of  whether,   i-^  attemotln!^  to 
got  on  acid  car,  he  v/ao,  lindQr  tho  cirounatanoeB,  exor- 
cising ordinary  ci^ro,   -  that  is,    msch  care  as  prudent 
persons  ordinarily  sxercis©  under  like  oirciaaatanceB.'' 

'^7©  thlnl:  the  substance  of  that  instruction  \ms,   in 

•ff*%1^  the  8880  88  that  or  the  one  now  under  oonsltlorationt 

amd  If  the  latter  cannot  be  said  to  bo  a  correct  fltateraemt 

of  the  law,   it  follows  that  the   aaiao  thin-  would  be  true  of 

the  former.     But  the  court,   in  nanoing  upon  it,   naidf 

"This  5.nfltructtan  was  objectionable  for  different 
roaoons.      In  the  first  place,  it  ?/as  arruniontativ©  In 
form.     Instructions  '^il^ould  moroly  atato  "-.bo  law  for  tho 
guldimc®  of  ".he   ^xiry.   and  not  eiaploy  the  lamiar'o  of  coun- 
sei  in  arnjnent.     It  is  not  a   '~^ropor  forci  of  instruction 
to  tol.'.  a  jury  that  although  some  material  fact  m&j 
oslst,  nevortiielesa  it  does  not  follo^r  that  the   plain- 
tiff hae  not  got  a  good  ca  ©,  and  thereby  attempt  to 
rdniniso  or  dostroy  the   .foot  vof  legitimate  evidence  • 
BoBides,   the  conclusion  of  ooatributory  nogligenoo 
\5rhich  would  defoat  the   ;:^ction  Ki'-'-t  or  night  not  fol- 
low froiE  the  nere  fact  of   intoxication,   depending 
upoxi  the  dogroe  of  such  intoKloation." 

IlevortlieloGQ,  coimaol  for  appellee  in  th©  oaa©  at  bar 

inaist  that  the  instruotlon  l»ro  la  based  upon  the  very 

language  of  the  court  In  the  case  cited.     That  language  was 

80  folloiimt 

"^Ihe  evidence  of  intoxication  liras  adElesihle  as 
a  fact  tendla:;:  "to  provo  negligence  on  the  part  of  the 
plaintiff,      '^hile  voluritaiv  i:-;torication  does  not 
bonatitute  negligence  in  la\7,  proof  of  tho  fcvot  la 
ocHapetent  to  be  oonei  '.erod  in  doterrjining  rr'iether  t.h» 
person  -ras  taking  that  oar©  for  hla  safety  whi(ai  a 
reaeonably  prudent  nan  Tsho  "srts.®  sober    ■ould  take  undor 
th®  eaaie  circunjatances." 

It  ia  this  last  sentence  ^loh  la  relied  upon  as  the 
basis  of  i-he  inetruotion,  but  it  will  be  aeon  that  the   lan- 
guage of  th©  instruction  le  not  tho  Ivnfsa&g/Q  of  the  court. 
Moreover,   it  ie  obvious  that  th©  language  of  an  opinion  Tfhlch 
cleiurly  states  the   lav  applicable  to  a  oa^e  may  be  laialeading 
to  a  ^vay  when  it  ia  detaohod  from  the  body  of  the  opinion. 
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It  will  bo  noticed  alao  that  the   Ins  time  tian  does  not  ewnbody 
th©  preliminary  otatexnent  of  the  court  that  "The  ovldonce  of 
intoxication  waa  actoiaslble  as  a  fact  t.en<Ung  tc   prove  neg- 
ligence on  the  part  of  th©  plaintiff.*     'V©  are,   tbDrofore,   of 
th©  opinion  that  th©  inatiniotlon  did,   in  the  language  of  the 
Supraiae  Court,   "attSHnpt  to  Biinlralzo  or  destroy  th&  effect  of 
legitimate  ©videiooe."     Counsel,  however,  oontsnd  that  even  if 
th»  inotractlcaa  is  iiaooiaplete,  still  it  v/aa  auppleiaented  by 
Instpuotioa  number  twenty,  whiGcti  told  the  ,1u37y  "that  such 
intoxloatlon  or  condition  would  not  relieve  the   plaintiff  frooa 
oxoroiaing  the   flame  degree  of  care  fa-  her  ovm  safety  5<ihloh  a 
aober,  ordinarily  prudent,  careful  and  c«utious  person  irould 
exercise  \jnder  the  caree  or  like  oirotuaatances.'*     ""ho  diffl- 
<6ulty  is  that  the  Instructlona  are  dotaohad  and  dieoonnocted, 
wad  »•  cannot  assume  that  ths    Jury,   as  a  raatter  of  fact, 
considered  the  two  tog;oth0r  as  csie  instruction-     CoiaiBel  for 
appolloe  undertook:  to  Bubrait  to  the  court  an  Instruction  to 
guide  the  jury  in  oonfcidering  evideno©  as  to  tho  intoxication 
of  the  appelloe,  and  it  was  Inouabent  upon  him  to  etate  the 
effect  of  such  evidence  fully. 

Wo  are  unable  to  accept  counsel's  further  ocBitontion 
that  an  ozTor  in  an  instruction  in  rer;ard  to  contributory 
ne^lisenco  waa  immaterial  fbr  tho  reason  that  the    jury  mlfdtit 
have  decided  th©  case  upon  the  theory  thrt  th«  appellant  had 
a  clear  opportunity  to  avoid  the  aooidont  after  It  becaiae 
Impoosibl©  for  the  appellee  to  do  so.     T-'rom  the  instructions 
offered  on  behalf  of  both  parties,   it  is  clear  that  the   case 
was  not  submitted  to  the  jury  upon  any  auoh  theory,  and  ^cs-e 
oannot  decide  the  case  upon  an  liypothesia  that  the   Jury  de- 
Olded  it  upon  tJ^at  theory,   -  an  hypothesie  which  restB  purely 
upcsi  surmise  etxki  conjecture.     Uixm  one  theory  of  tlie  cace,   and 
that  tho  one  upon  which  it  was  presented  to  the   .jury*  3*  bo- 
caine  naterlal  to    ietarBilne  whetJhior  th»  appellee     as  in  tho 
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©xercloe  of  ordinary  qbtb  for  h«r  own  aa4*9ty  at  and  before 
th©  time  of  tlvB  acoidont,  and  appellant  was  entitled  to  havo 
the   iary   properly  inotruotofi  upon  that  point.     In  arriving  at 

tlie  oonoluslon  tliat  tba  error  in  the  instruction  wa«  fatal  in 
this  oa^Q,   and  was  not  cured  by  th©  other  inatruction  referred 
to,  .^6  are  not  doolding  that  an  erroneofu»  inatniction  may  not. 
In  6  proporoaeo,  be  oonsldortid  aa  cured  by  another  imitxno- 
tlon,   or  that  an  error  aueh  at?  the  <2ie  referred  to  here  vould> 
In  evory  oaeo,  b©  nce©ssE>4rlly  erroneous-     We  do  daoido,  however, 
that  in  vie-y  of  the  sharply  fX)nfllcting  te«tia!on\-  in  the  ease, 
and  the  iiaportence  whlcii  neoeaRarily  attached  to  th©  ©vid©nee 
conooniing  the  queetion  of  whether  or  not  appellee  war  intox- 
icated,,   tbo  iiia^ruction  given  tfsnded  to  mislead  the   ^urf  In 
iregard  to  a  iiattor  of  Importance. 

5ho   judgment  of  the  Superior  court  is  reversed  end  the 
oauao  remanded  for  a  new  trial* 

BEVESSED  AHD  HEM^DED. 

MB,  F8ESIDISG  JUSTICE  O'OONKOR  dlsaenUngt 

In  my  opinion,  thB   jury  ole£U'ly  understood  frota  the 
instructions  taken  as  a  serios  that  an  intoxicated  person  was 
required  to  uoa  tno   same  degree  of  oaro  Juid  caution  for  hia 
or  her  own  safety  aa  that   reqtAired  of  a  sob?3r  paroon. 
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MAH3f  T.  CASE,   an  inoan©  periaon,  ) 

and  FRANCES  PIRASE,  her  oonaervatrlx, )  AFFK&L  FH 

ikppelleos,     ) 
/  )  OIROUIT  OOORT, 

VB.  /  I 

/  )  OOOK  QOOSTX, 

JOHH  E.   CASE,        /     Appellant  ri  f.     T     \        K  fif^ 

MR.  JUSTICE  QOOBWIH  delivered  the  opinion  of  tJi©  court. 

Appellant  seeks  to  revere©  an  ordor  modtfylng  appel- 
lee's alloT^jmo©  for  temporary  allraony  by  Inoroasing  it  from 
$80  %o  #S0  a  nonth.     It  appears  that  the  original  docre©  of 
divorce  was  grentod  to  the  appellee  In  1908  on  groundc  of 
adultery*  and  appellant  was  required  to  pay  her  SB, 000  la 
oaah,  and  i!J75  a  nsonth  a  a  allmoay,   together  with  costs,   soli- 
eitor*s  fees,   ©to.     A  Ejodification  of  the  dooroe  reducing  the 
alimony  to  #30  a  aonth  was  obtainod  three  years  thereafter 
ut*on.  a  stipulation  signed  by  the  parties  themaolvea.     Appel- 
laat  did,  however,  pay  appellee  0©O  a  month  until  November, 
1914.     A  part  of  thia  waa  in  payment  <Sf  money  wring  appellee, 
and  appellant  olalas  that  the  rest  vtq,q  on  the  understanding 
that  ho  should  have  credit  for  the  amounts  jjald  in  excess  of 
|S0  a  inontl-i.     Marebi  9:    1915,  a  oonservatflx  of  the  appellee 
presented  her  petition  on  belialf  of  the  appellee,  in  which 
She  stated  that  appellant  had  persuaded  appellee  to  oonsont 
to  a  reduction  in  tli®  aliiriony  by  thro  iteming  that  h©  -would 
leave  Chicago  and  ronain  out  of  the   ^M^fl ©diction  of  the  court, 
and  would  pay  her  no  part  of  the  allaony  or  other  laonoys  due 
fro©  hlra  to  her,  imleaa  the  reduoticm,  wae  aaade.     The  petition 
further  recited  that  appellee  vco,b  and  had  been  for  a  long 
time  insane  J   that  appellant  wao  earning  a  salary  of  ^SO  a 
acmth,  and  that  the  needs  of  tlio  appellee  were  sucfli  that  the 
alimony  sfeould  bo  rsstored  to  |7©  a  month.     Appellant  replied, 
stating,   among  other  ihinge,  that  appellee,   on  the  19th  of 
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Hovembor,   1914,  had  the  aua  of  ^l800  In  tiie  banlc,   and  th©  fur- 
thar  sum  of  !  1S5  on  h«r  person,  was  the  owner  of  a  ranabor  of 
valuable  diamonds  acnd  of  houBOhold  offoots  previously  used  In 
keeping  house,   and  averred  that  Hiis  property  had  been  converted 
Into  oaah,   and  that  the  legitimate  expeneea  of  apr^ollee  r/or© 
not  more  than  #S0  a  month}  ho  ftirthor  stated  that  he  was  In 
debt  to  other  persona  in  amounts  aggregating  over  #500,  and 
had  no  reBoiirooa  from  *hioh  to  pay  except  hie  salary.     Ho  de- 
nied that  in  1908  he  threatened  to  loave  the  JurifKliotidn  of 
the  court  unlesB  ttie  alimony  was  reduced  to  ^30  a  sjonth,  but 
h©  does  say  that  after  his  divorce  he  loat  hla  position  on 
account  of  ill  health,  and  renoved  to  the  State  of  California, 
where  he  remained  xmtil  the  1st  of  January,   l!?Od|   that  upon 
hia  retiam  to  Chicago  he  owed  appellee  #685  borrowed  money  and 
interest  thereon,   $S7S  accrued  allmcaay,  and  was  without  fimdoj 
that  0.  ccanpany  offered  his  a  positio^a  at  t40  a  week?   that  he 
infonaed  appellee  of  the  offer  of  OEsployrzient,  and  told  her  he 
could  not  accept  it  unleso  she  urould  oonsent  to  a  reduction  of 
the  alimony.     Appellant  further  sayB  tts,at  fee  has  renEtarriedj 
that  he  is  living  vii:h  his  family,  and  that  his  preesnt  inocme 
is  |46  a  week. 

The  sole  question  Tgiioh  arisos  upon  t^is  record  la  aa 
to  ts*ieth«r  the  action  of  the  co\irt  in  decreeing  the  payment 
of  #50  a  month  alimony  was,   in  all  the  clrcmastancea,  erroneous. 
When  It  ie  reraemberod  that  from  3906  until  1914  the  appellant 
had  foiand  hiaself  able  to  pay  ;J50  a  nonth,   and  that  he  ":^b  re- 
ceiving $46  a  week,   and  that  appellee  is  an  insane  person  en- 
titled to  all  tho  attention  fh&t  the  means  of  appellant  would 
justify,  YiQ  are  unable  to  say  that  the  order  of  the   chancellor 
was  erroneous;. 

Ihe  order  of  the  Oirouit  Oourt  is  affirmed. 

AFFZFaifED* 
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JOBI  0;\  C*)iSIL, 


Plaintiff  in  mrnr. 


CITY  OF  cmoXis^, 

l^fcndzmt  in/Srivr. 
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mi«m  TO 

SUFFitiOR  OOURt, 

COOi:  OOUHTY, 
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KB.  JUSTICE  TAYLOR  delirerwd  th«  ©pinion  ©f 


the  court* 


TMs   in  131  writ  of  Krrer   to    the  Superior  Court 
1^7  th«  |>I«intiff  in  error,   (herftaftor  oallffd  the  plain* 
tiff) ,   to  2reT«r*e  a  judgmont  for  ooato  against  his  In 
th«  Suporior  Oeurt  of  Cook  County,  in  faror  of  th«  City 
of  OhivmgO,  defendant  in  orror,   (h«»s-eaft«c  calXod  the 
defendant) • 

THa  Qity  of  Chicago  deeired   to  replaoo  certain 
Iftoilsra  and  maohinory  for  oreating  otoara  power  at  its 
Lako  Vi«w  Puaq^ing  istation*     Tha  Coamieoioner  of  ie'ublie 
Vorka  prepared  a  aet  of  epacifi cations  and  a  plan  show* 
Ing  the  location  and   oonneotiono  of  the  boilers.     Bids 
voro  asked  for  and  the  following  were  subiaitted; 


John  Mohr  &  Sons $48,0CC.C<; 

BpringfielTdBoiler  vrorks,... 40,992,00 

Jc^m  0*Heil 45, 560. 00 


The  bid  of  0*V«il,  plaintiff  was  accepted,  and 
a  eontraot  entered  into  by  said  parties  on  February  8nd, 
1905. 

Shortly  afterwards,  on  Febmary  16th,  1906, 
John  Mahr  filed  a  bill   for  an  injunction  in  the  Circuit 
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Ooiurt.  alleging  tlmt  the  aontraot  with  0*y*iX  was  iIX«gal 
•nd  T«14«  bfioaun«  it  faiXod  to  ooaiply  with  the  statutes 
rsiiulrini;  eoapetitlrs  bidding,  and  with  the  oity  ordln* 
aneffs,  and  asked  for  an  injunction  a^inst  thff  City  of 
Chicago  and  plaintiff,   0»jr«il,   «n.1oining  them  from  pro- 
•••ding  with  the  work  under  the  contract. 

th«  Buntter  was  rofcrr«^d  to  Mastar  in  Chancory 
L«amlnKf  who  roeoi^endod  that  a  temporary  writ  of  injunc- 
tion !»•  iBsu«»d;   and  on  the  reeomrriendatlon  of   th«  Ifiaster, 
and  aftor  hearing  arguauint  of  eounsal,  Judga  Tuloy  entcirod 
an  ordiPT  for  a  tempor»\ry  injunction.     Afterwards,   in  th« 
J\IB«  Tona  1905,  on  oralaa*^   <Jto  cumcntarjr  oviden*:©  that   took 
•«v«rul  ciays.   Judge  Tuloy  gare  an  oral  opinion  directing 
the  entry  of  a  final   decree  granting  a  perpetual   iaJunoM 
tien  against   the  City  of  CMoa^  and  0*9eil,   in  accordance 
with  the  bill  of  complaint.     Before  a  fin&  decree  or  other 
•rAer  was  entered,  Judge  Tuley  was  taken  ill  and  died, 
fhil^  the  suit  was  still  pending,   the  City  re-ad vertitsed 
thf*  work  and  on  October  12th,  19C5,  again  entered  into 
a  written  contract  with  plaintiff  to   do   subetantialy 
the  same  work.     The  terms  of  the  contract  were   carried  out 
and  the  work  finished  by  hia.     On  August  5l8t,  1907,   said 
suit  of  John  Mohr  was  dlsiaiss^id,   on  stipulation  of   the 
parties,  and  the  bond  onno'flled. 

Plaintiff  olains   that  his  wrongful  exclusion 
fren  the  perforiaanoe  of  hi«   contract  by  the  Oity  of    Jhicag© 
oaused  hiA  great  loss.     He   th<*refore  began  the  present 
suit.     His  declaration  eonsieted  of  the  eomnon  counts,  and 
a  special    count,  alleging  the  contract.     X^ater  he  filed 
a  bill  of  particulars  setting  forth  the  sereral   itens  of 
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daimg;«  suatalnM,  kqU  aftAnrardfl  an  additional   count 
••ttlag  out   in  full   the  onntract  allegad  to  !»▼•  been 
broken. 

The  additional   ooant  alle£«s  tlmt   th«  City 
ivat  operatinc^  a  certain  Water  Worka  plant  from  the 
Lake  Vl«w  pumping  station;    that  xt  was  celling  water 
tethe  public  and  had  a  sux^plue  f^r  bett«r>n«nt8  and  renewaXa 
for  thie  and  ether  water  worka;    that  the  plaintiff  entered 
Into   n  contract  by  whicih   th<»  d*"fendant  enf^aged   the  plain* 
tiff  to  furnieh  naterlale  rnrHnjiatiln-rj  and   to  perform  the 
wirk  required  in  th«  conptruotion  ef  thl«t  pumping  station; 
th&t  the  def«jnAant  pronlsed  to  pay  the  plaintiff  for  euoh 
eerYleee  llb  h«  night  rfnd"»r  mid»^r  th«  oontraet  and  any 
daaagas  plaintiff  mic^ht   r«uetain  in  the  event  the  defen* 
dant  should  cancel   «u^h  contract  and  exclude  the  plaintiff 
from  the  performance  thereof;   that  h«  bectme  poeseesed 
of  tools  and  material  and  furniehed  labor  ^vhysreby  h«  spent 
the  sura  ef  #ao,COC«CO,  and  that  without  any  just  or  reasoo- 
able   oattse  the  dr^fendant  discharged  the  plaintiff  from 
its  einpleymant  and  the  perfor^aanee  of  services  under  said 
a^preement. 

To  the  eriginal  declaration*  defendant  filed 
a  plea  ef  the  general  issue,  on  which  iseue  was  joined. 
Altogether  eight  pleas  wer«  filed.   Of  thece  only  the 
4th»  &th,  6th  and  8th  are  die cussed  in  the  briefs  ef 
counsel,  and  we  Bhall  confine  our  opinion  to  them  only. 

The  fourth  plea  sets  up  an  erdinan  aa   of  the 
City  ef  Qhleagt  providing  for  the  subaaiseion  of  contract 
work  to  public  bidding,  advertising,  etc.,  and  providing 
for  glTiag  eontracto  to  the  lowest  and  best  responsible 
bidder.   I^  further  averred  that  the  plaintiff  "was  not 
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the  l0V«it  reliable  and  responsible  bidder.**  ilalntiff 
replied  to  this  plea,  anu  the  deferitlant  demurred  tc  the 
replication  and  the  demurrer  was  sustained  and  leave 
given  to  file  an  amended  replication  and  to  reply 
double.   In  accordance  with  leave  granted  plaintiff 
filed  an  amended  replioation  in  which  he  alleged  that  he 
was  the  lowest  responsible  and  reliable  bidder  and  tliat 
the  ooxBmiRsioner  of  public  works  in  the  proper  exercise 
of  the  discretion  and  authority  vested  in  him  found  and 
deeided  that  the  plaintiff  was  the  lowest  reliable  and 
responsible  bidder  and  that  the  contract  was  awarded 
to  the  plaintiff  fairly  and  in  good  faith. 

To  the  replication  the  defendant  filed  a 
general  demurrer,  which  deonurrer  the  court  sustained, 
and  plaintiff  elected  to  stand  on  said  replioation. 

The  fifth  plea  sets  up  certain  ordinances 
of  the  City  of  Chicago  providing  for  the  laanner  in  which 
the  GonmiBSioner  of  public  works  should  prepare  plans 
and  specifications  for  public  work  to  be  done  under 
contract  and  alleging,  that  it  "was  the  duty  of  said 
Comraissioner  of  Public  Works,  under  said  ordinances  to 
prepare  a  plan  or  profile  of  the  work  so  definite  and 
sufficiently  detailed  that  bidders  would  be  able  to  de» 
termine  therefrom  the  particular  work  to  be  don^  to  the 
end  that  the  specifications  and  plans  on  file  with  the 
said  ComraiBSioners  of  Public  ^orks  would  give  full  and 
definite  information  of  the  precise  work  to  be  done  so 
as  to  form  a  basis  for  intelligent,  competitive  bidding 
by  contractors  and  others  desiring  to  bid  on  such  work," 


VU  tii  l^ATSttBM*^  jMAarat*!)  nAi   una  ,a»Xq  mltis  oi   b9lii\%x 
mrm^l  bnm  b«aIftlti/8  ajnr  iw^cTintftib  mil  bnm  flol^jkoJtlq**! 

llllalxtlq  Jb»tn«na  B-vaml  tiitu  neixabi9eo»  al      .9Xtfu«Jb 

•if  Smd^  b9^9Lta  ti  floltim  ai  aoliMotlq9x  bmhamm  bm  bnltt 

tmtii  btiu  -xftbJblcr  •Urnll^t  buM  •I«ri«aoq«ftT  tnwm^l  9AS  «jnr 

9nlbfx»  taqotq  9di  ni  mittom  oJtXtfx/q  \o  isaoiseiraBoo  wC^ 

boa  ikju/ol  mtd  ai  b9tm»r  x^^'i<^^ua  bn»  /loi^^aoaXb  •sU  !• 

bfU  •Xcr«XX«'X  tmwmol  tili   s^w  ItmnlAXq  »/li   iadt  b9kivb 

b^brmita  a«w  Joaai^aoes   9tiS   SmU   btiM  xmbbtdf  sXtfiaaoqasi 

.rfliat  booTt  fll  iusa  tXiljil  Jllfnimlq.  *>{(&  ot 

m  b9LL\  inobflslab  tLS  poiimtiiSjumn  •A$  aT 

.nox^jtoXIqna  uiaa  no  iinaia  a;r  ba^aeXa  tliinjusXq  bfla 

%'sonani.bio  nlaiivo  qu  ataa  saXq;  £[>1il  arfT 

ifoifiv  ni  tawuMs  »dt  lol  ^niliiTa'xq  asM^liC^  ^a  x'^^  ^^^^  ^* 

aiuiXq  axaqoiq  bli/oria   aMiow  olXtfuq  >o  lanolaalismoe   aiU 

iibBi/  Aitob  «(f  o^  iiow  oiXtfi/q  tol  anoi^Aoilioaqa   bna 

blj»9  lio  %iub  •Ai  aav*  il  SmAi   ^T^t^mllB  bam  trtmiiaoo 

93  aaonAnlbrto  bUm  xmhuu  .aslioW  oUAu^i  lo  -xaaolaalnaoO 

bruB  atiollab  oa  %ioik  mdi  la  aXiloaq  to  cuiXq  a  axaqa^tf 

•ab  ai   aXd«  atf  bliiov  «%abbJLcf  ituli  bmlimimb  xlitnlnl'lluM 

9d$  •i  9^n9b  «(<   o^  TLiow  vaXiiOllniaq  »At  m.oi\9X9Ai  9aiacf4 

9di  Aiim  aXXl  na  MiaXq  bna  anoIiaaXlXo^qa  oAt  toAS  bn9 

kaa  XImI  arlB  bXiiaw  asCtaW  aiXcfu^i  1c  airnoianinaoC  bJUM 

aa  anob  arf  oi  iLxvm  aaJLoatq  9Ai  la  noiiaanolaX  oflal^9k 

^ibbXd  avliiia^oo   ,lnoB<t<'^^*^<i''^  '<<>^  aXa«i/  «  snol   o^  a« 

".itav  fiaua  no  bltf  ai   an^t'^^o*^  naii^o  biui  ata^oanilnos  \fS 


and  further  alleging  that  the  aoBnlssiener  of  Publle 
Vorka  prepara  a  plan  or  prof  11a  tliat  waa  Instifficiont 
under  the  ordlnaneee,  and  under  which  there  oould  be 
no  oosqpetltlye  bidding,  for  whloh  r^eaaon  the  oon tract 
awarded  to  pMntlff  w8.e  to  id. 

Ta  thle  plea  plaintiff  fil«d  a  replication, 
to  vhioh  df^fendant  demurred,  and  ite  A^wmrr^T   waa  sue* 
tained,  and  plaintiff  w»a  glTon  leeve  to  file  an  ataended 
replioation  and  to  reply  double.   In  aooordance  with 
the  leave  granted  plaintiff  filed  an  amendad  replloa« 
tlon  denying  the  allegationa  of  the  plaa,  and  alleging 
that  the  plans,  profile  and  speoifloatione  prepared  bJT 
the  Cosnalaaloner  of  ir^blio  Works  were  euffioient  ta 
furnish  a  proper  basis  for  oonpetitlTe  bidding,  and 
denying  that  eaeh  bidder  based  his  bid  on  hie  own  plans, 
and  alleging  that  there  waa  unlforoity  in  relation  ' 
ta  t^e  vark  to  be  bid  on  by  the  different  bidders.  Ta 
this  replieation  the  defendant  filed  a  general  demurrer, 
which  waa  sustained,  and  plaintiff  elected  not  to  raply 
further. 

The  31xth  plea  sets  up  oertain  ordinaaoes  9t 
the  City  of  Chi  cast  providing  for  the  rmnnftr  tit   letting 
oontraets  for  publio  works,  and  alleging  that  under  aald 
ordinanoes  it  was  the  duty  of  the  Comalssloner  of  Publio 
Works  to  award  the  contract  *to  the  Iswast  reliable  and 
responsible  bidder".   The  plea  further  set  up  oertain 
provisions  in  the  speolfi cat ions  for  the  work  in  question* 
providing  that  tHa  bidders  should  in  th«^ir  respeotlva  bids 
•et  forth  a  desoription  of  oertain  applianees  in  oonneotion 
with  the  boilers  they  props sad  to  furnish,  and  drawings 
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•hewing  dlmenvlons  of  mmtonry,  foundations  wall,   oto. 
n«oese«ry  to   install   the  l>oil«r«   they  proposed   t» 
furnish. 

It  wa»  alleged   th»t  undor   Utis  proTieion  of 
ih»  epeolfloatione  th«>  s«fv«iral  biddf^rs  x'urnlehcd  plans 
showing  the  mj^mer  of  instiU.line  tho  boilers  and  that 
their  B«Y«ral  propo«&ls  w«r«   eo  Taried   tlmt  it  was  lift* 
yossiblo  for  ih«  Jojaiaiss loner  of  Pul>lio  kVorke  to  arriro 
at  a  oonolusion  as  to  whic^i  was  "the  lewast  responsilals 
bidder" »   for  whie?i  reason  it   Ib  &llK({Od  that   the  oontraot 

WkS    TOid. 

To  thlB  plea  the  plaintiff  filf^d  a  r<*plioation 
denying' that  the  plans  furnished  hy  the  several  bidders 
shoving  th«  manner  in  wldoh  they  proposed  to  porfom 
tha  vork  in  quRstion  were  varied  and  net  allko  at  al« 
ioficd  in  the  plea,  tmd   nJLlegii^  that  what  ar«  reff-rrod 
to  «.H  plana  furnished  by  the  bidders  were  "working 
plMss*  subaittod  "by  thn  BeveraX  bidder©  ehowing  tho 
Eianner  in  whieh  tiicy  proposed  to  perform  the  work  on 
which  they  respectively  filed  bids,  and  tiiat  e,u<^  so* 
called  planu  i&ere  not  intended  to  alter  or  vary  the 
plans  ami  epaeifi cations  of  the  oontraot,  but  war*  re* 
quired  to  be  furnishod  with  their  bidi^  for  the  purpose 
•f  furnishing  infoi-mation  oonoeraing  the  akill  and 
ability  of  the  bidaeru  to  perform  the  work  oontesspleted. 

to  this  roplioation  the  df^fendant  domurred 
and  its  deeiurrer  \niB   sutstained,  and  plaintiff  eleoted 
not  to  reply  further  to  this  plea. 

The  Eighth  plea  alleged  that  after  said  aon^ 
tract  was  Buide  between  plaintiff  and  defendant^  that 
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•n«  JosvyH  MohXt  a  taxpayer,   {wit^  was  ono  of  th« 
iiii«ucoe«eful  blttdvrts  on  th«  oontract) ,  filed  hia  bill 
in  the  Cirouit  8«urt  of  Geok  County .   B«tting  up  %h«  olgn* 
iag  of  «Mi,id   onntrflLott  and  Alleging  tl%at  the  Kane  was 
Toid,  and  prnying  ataoag  oth<*r  things  for  «  writ  of  in- 
juaetion  against  the  Oity  of  Cldctviio,   its  Cowaieoicnor 
of  PuMio  Works  and   the  julaintiff  heroin,   to   enjoin  the 
oarryins  out  of  eaid   contract,  or  paying  out  any  money 
•f  the  CJlty  of  Chioa^JTO  to    the  plaintiff  h«rw?in  und^r 
Mtid  ^ntraot;   that  a  notion  for  a  temporary  lnjune-> 
tion  was  nade  and  r<>feaad  to  a  aaater  in  ohano«rryj    that 
said  Miaster  recoamondeU  that  a  temporary  injunction 
issue  as  prayed  for  "by  said  hill;    that  a  temporary  in* 
junetiea  was  issaed  in  aooordano^  with  the  prayer  of  the 
)(ill;    that  answers  were  filed  and   the   oayse  put  at  issma 
and  heard  by  the  ohanaellor,   tha  late  Judge  Tuley,     1% 
is  then  alkged  t>iat  Judge  Tuley  rsnderad  a  deeieion 
which  alleged  deeieion  is  set  out  at  lengthy   that  Judge 
Tuley  died  before  entering  any  final  order  or  decree 
in  said  aause,  and  that  no   final  decree  was  ever  entered 
in  eaid  cause,  and  that  tht^reafter  said  cause  was  dis« 
Bissed,  no   costs  being  taxed  against  either  party,  and 
tJis  bend  given  by  the  complainant  was  ordered  canoeled 
and  withdrawn;    that  the  pl4intiff  and  d«»f«ndant  herein 
proceeded  no   further  in   carrying  out  said   contract. 

The  statement  of  hie  Tiswa  on  the  issues  in 
the  chancery  cause  by  Judge  Tuley,  but  without  ar^r  find* 
ing  or  deoraa,  are  set  up  as  a  bar  by  way  of  estoppaX 
to  plaintiff's  rit:ht  of  action  herein. 

To  this  plea  plaintiff  filed  a  replication 
to  shi(^  defendictnt  demurr«d«and  its  ''•saurrsr  was  »uM» 
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i«iii«d  and  l«ftTe  glren  plaintiff  to  fil«  am  amended 
replication  and  to  r«pXy  dou>»X«. 

In  Rocordanoo  with  leave  granted »  plaintiff 
filed  an  amended  rrplieation  alleging  that  no  final  Ter* 
diet,  judgment  or  deoieion  waa  eT«r  entered  in  aaid 
ehaneery  oauee  of  Uohr  r,   Oity  of  CUii<m«;0{  tl-iat  plain* 
tiff  was  nexBT   enjoined  froa  oarrying  out  aaio  con* 
traet;  th»t   said  tamporary  injimotion  waa  dlaeolTed; 
that  the  ehaneeller  did  net  render  an  opinion  in  the 
vorde  and  figures  as  all««ged  in  aaid  plea;  that  the 
plaintiff  did  not  treat  or  consider  the  statesent 
Buade  hy  Judge  Tuley  as  equi Talent  to  a  final  deeree, 
and  that  the  plaintiff  did  not  acquiesce  in  said  al* 
leged  opinion  of  Judge  Tuley;   that  th«»  defendant 
herein  did  not  without  protest  on  the  part  of  the 
plaintiff  proceed  to  readvertiee  for  bids  for  coo- 
atruoting  said  pwnping  i&t&tion;  that  the  ocntraot 
subsequently  let  by  the  defendant  after  readvertising 
for  bids  waa  net  fer  the  sasM  identieal  vork  as  is 
alleged  in  eaid  plea;  denies  %}\a.t   to  avoid  the  ex* 
pease  of  said  clianoery  suit*  tne  plaxntiff  stipulated 
vith  the  defendant  Oity  of  Chicago*  and  arith  Mohr  the 
eoaplalaant  in  said  suit,  that  said  suit  might  be  dis* 
Bd.ased  without  costs;  and  denies  each  allegation  ef 
fact  set  up  in  said  plea«  and  denies  that  he  is  estopped 
by  anything  in  said  plea  alleged^  ata. 

Yo  this  replication  defendant  filed  a  general 
denurrer,  which  wae  suetainad*  and  plaintiff  elected 
not  to  reply  further  to  peld  plea. 
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the   Qourt  entered  jadffn«nt  Against  plaintiff 
for  failur©  to  further  r«|>ly  &ft«sr  d#iaurr«r«  were  nun* 
taland  to  his  rftplieation  to    thf?  %%h  apeoial   9l«a»  and 
to   hlfj  amended  rnjflio&tlota  te   tlie  4th,   5th  and  ath 
epecial  pXaat. 

The  plaintiff  contends  th*t  the  ttrd^r  ef  the 
trial  judge  should  he  reversed.  The  eirrors  which  are 
relied  upon  hy  the  plaintiff  as  Justifying  a  reynrsal 
of  the  final  order  of  judi^ent  are  as  follows: 

1st:     That  tlie  amended  replioatiohs  of  the 
4th,   6th  and  3th  special   pleas  were  eaoh  sufficient 
denials  ef   the  facts  alleged  thf>rein  and   to  eaoh  plea 
tendered  an  issue  of  fact.     That   the  replication  to 
the  6th  special  plea  was  a  sufficient  denial  ef  the 
facts  alleged  therein  and  presented  an  issue  of  fact. 

Snd:     That  each  of  tbe  four  pleas  ahoTO  aetK 
tioned  were  had  and   the  demurrers   to   the  repllcatloiui 
should  he  carried  haclc  and   sustained  as  demurrers   to   the 
pleas  with  judgment  for  the  plaintiff. 

Ve  bImII  take  up  the  main  points  arising  frcia 

the  pleadings,   (4th,   Sth,   6th  and  8th  pleas)   hriefly 

stated,  In  their  erd^r,  as  follows: 

reliable    and 
IstJ     Plaintiff  was  not  the  lewest/Vespon- 
nible  bidder. 

find:     The  Connissioner  caused   to  be  prepared 
a  plan  or  profile  of   the  work,   and 
specifications  which  were  inf on»al , 
insuffioiftnt  and  inccmplete  and   there- 
fore illegal  and  to id. 

3rd:     flans  and  specifications  were  deiaanded 
frcni  each  bidder.      That  those  furnished 
by   thea  were   so   varied  and   different 
frcra  eaeii  other  **that   it  was  impoceible 


\tUntmtq  laiiiiitt*  #a»«)M»«(.  b^tmiat  ixuM  ndr 

dtt  kn»  tU4  «4t^  tti^    ^   «iaoi/a»iX«^rt  i>ttka«««  aJUi  »tf 


iMQirfiT^bt  »  tifihfilfviu\,  ««  tliiinlmtii  •At  xtf  akiji  ballon 
tn«XDlll0«  ftoaf  #199  •c«»Xq   X«Jr»«K;[»  xUtf  ^rq  xH^   %At^ 

•4^9*1  to  otiVtii  itA  /i0lfl009-&f  fifli*  aiMiiuU  b91^milM  O^At 

mx>t\  iffioiTJi  (tinXim  ^Ism  nAi  4S«  AoUi  iLmim  •V 

Xlt»i7tf  (««oIa  f'^S  i^n»  dtt  ,if»e  «c(#^)  ,o»nlhi&«l(i  mlt 

itDJbtituoBii  •%•«  a««i#«eitioo«t  J^aa  witifrXi^     ibxi 


«io-> 


to  arriire  at  the   ecncluslon  as  to  vhioh 
wac   the  lowest  rreponrlble  l)idd«r." 

4th:   Tfiat   th«f  prooeadings  before  Judge  Tuley 

in  tfohr  Xil  City  ££  Chi oag.o .   and   the  final 
dinpooition  of   tiv©   caee  eetoppcd   tne  plain- 
tiff from  the  present  aotion. 


As   to   epeoial   plea  number  four;      The  etatutory 
proTlaion  appliomble,   proTidee   that  all   suoh  oontraota 
as  the  one  in  (}tt<*^8tion  "shall  be  let  to   the  lowest 
responsiblo  bidder,"     and  that   "in  all    oases   the  Oounoil 
or  Board  of  Trustees «  as  the   ease  m»y  be,   shall  have  the 
ri^ht   to  reject  any  and  all  bids  that  may  not  be  satis- 
factory  to   them," 

Seotion  1611  of  t]h«  Rerised  Code  of  Chicsi^tre^ 
1997,   Vol.   1,   proYidee  that  such  oontracts   "shall   be 
let  to   the  Iov«»t  responsible  bidder*" 

Saotlon  1612,   under  the  heading  "XmproTement 
\^  Speeial  Asseseiaent  •  Contrast,"  provides  that  "a 
plan  or  profile  of  the  work  to  be  done,  aoeoopanied  with 
specif ioations  for  the  doing  of  the  swaa,   shall  be  first 
placed  on  file  in  the  offioe  of   said  (Public  Worksl 
department,* 

Seotlcn  1626  prorides   that  wh«n  such  a  oontraot 
"is  to  be  paid  out  ftf  the  general  fund,  or  the  water  or 
•«v«ge  fund*  the  contract  shall  be  let  in  the  saae  sMumer 
as  under  the  special  assessaent  prorioion. 

Tlie  legisl attire  and   city   council  eTld<»ntly 
tried   to  safeguard  the  letting  of  saunioipal   building  con* 
tracts   to  stop  fraud  and  faToritisa  and  restrict  the  dis* 
eretionary  power  of  the  Oonmissioner  of  Public  Works  to 
the  alBlanm.     The  authorities  on  this  subject  uniformly 


ca  i/iw 


-OX- 


Xtfi  llm  m'  ,i»bht^  r>Xrfii»«to 

r/SJ    u  ;-    ,:  •  ■■ 

#«ti;l  «»rf  XLKi'.}  4«£Mif  «»4;^,  lo  aaX«b  tii^  ii»l  «noliiKDill»9c« 

I -Mr    •dll     t«    ,J^mjl     XATAO^Sk  '^0    JbX«<i,    r:V 

..TOJ.IVOr.'i     'r.\''„:.S79**    Imni'  .  '"    -iskoxf    SJI 
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■upport  than,  aoiae  even  going  so  far  as  to  hold  "all 
discretion  ie  withheld  from  the  contracting  officer." 

The  clear  intention  expreatied  in  the  sections 
quoted  ic  that  a  ocntraot  for  pulilic  vork  shall  be  let 
so  that  nothing  is  left  for  the  COBasiiseioner  but  to  decide 
vho  is  the  lowest  responsible  bidder,  "as  among  bidders 
•qtially  responsible  the  work  cannot  lawfully  be  awardtd 
to  one  who  ie  not  the  lowsst  bidder."  Sanitary  pist.  t. 
See.   70  III.  App.  169.   In  the  case  at  bar  plaintiff's 
bid  was  accepted,  though  his  was  the  highest  bid  made, 
and  defendant  argues  that  it  was  Yoid  therefor.   The 
same  question  aross  in  Hallstt  t.  Pity  of  Klgin.  254  111. 
343,  and  the  court  held  "that  the  statutory  requirement 
that  contracts  for  public  improvements  shall  be  let  t« 
the  lowsst  responsible  bidder  does  not  require  the  IstV 
ing  of  a  contract  to  the  lowsst  bidder  upon  the  asoer* 
tainment  of  his  financial  responsibility  only,  but  the 
term  *  responsible*  includes  the  ability  to  respond  by  the 
discharge  of  the  contractor's  obligations  in  accordance 
with  what  may  be  expected  or  demanded  under  the  terms 
•f  the  contract,"  citing  People  v.  Kent.  160  111.  655. 
The  4th  special  plea  of  defendant  fails  tc  aver  that 
either  of  the  refused  bidders  was  a  "reliable  and  res* 
ponsible  bidder"  and  simply  avers  a  conclusion  that  plain* 
tiff  was  not  the  lowest  reliable  and  responsible  bidder. 
This  was  expressly  traversed  by  plaintiff  in  his  amended 
replication  where  he  sets  forth  at  length  the  reasons  why 
the  OommiBsioner  accepted  the  plaintiff's  bid  and  why  he 
did  not  aooept  either  of  the  other  bids. 


-xx- 

XXa*  bloff  oi  %»  vtl  ••  gnXos  nay  M(0«  ^amtU  tx9^^fm 
".loollto  ifil/OATtlnao   %tlt  soil  bXAilililw   ti  noii»i[oaib 

•bJt«»b   oi    J-vcf  tnttolsalicaacl^  ftcft   aol   i^«X  «1   i^iriton   taiif  •« 

aitabbltf  iBoaiuk  ma'*   ,tBbfcltf  •Iifiaaovi«<9-x  ^TtMreX  9Kt   di  «iifv 

baiitjavji  acT  xXXiAval  S<mtu»  sCiov  vff^  •Xcfianoqaat  x-^-^^**^ 

.V   .#aXa  -gtatlnag     ".TSbblrf  ^asiraX  a«ft   lad  aX  o<(»  aae  %i 

a'lmniaXq  tai/  ^a  asM   -itAi  al     .9d£   .qqA   .iXI  QV     .— 1 

«abfiRi  bXtf  ^aaff^Xrf  9dt  nam  alri  i(auati;f   .bv^qaoDii  a^w  hid 

•iVX     .taloiAili  bXoT  anw  ii  ^jull   aai»snui  ;fnAbn9')ab  bna 

.1X1   ^€S  .g/aX«  to  v^XO  ^  ^^alXgH  nX  aatrxa  noX^aavy  aauM 

inacaa-xXjjpa'X  x^eiu^A^s   e/(j   Sadi"  blsd  iiuoo   otit  biu  ,S>€ 

0}  laX  acf  XXjufa  ai^naoniTotq^X  oXXffvq  -xol  aloai^aoo   l«ci# 

"tial  9iit  9iijjp9i  Ion  aaob  i9bbid  ^Xtflaaoqaa?  laavoX  niit 

-^aoais  ^Ai  noqp  x^hbid  ^aavaX  «rll   o#  taaitnoa  «  la  yiX 

9ai  Sud  ,\lRo  x^'<f^<''^*i'<3<T**^  iAXoBaall  aX/1  la  taMBla^ 

erti  x<^  bno4a<97   o^  x^^XXtfa  9i{t  aabxrlani    'aXtfXaBOqaai*  mnS 

aonabiaooa  nl  affoXi^nsXXira  tt*i:al&«^inao   Mf}  lo  •ytaffoaXb 

tfirxa^  9At  tnbau  bt>ham»h  ta  ba#t>aqx0  atf  xaa  iad»  ^^Xw 

•eaa   .XII  oax  .^aaJ  jjc  aXgori  BnXile  •«ta«ttaeo  axil  la 

iAfii  "XBrm  oS  aXXal  tambntt^b  lo  jMlq  XaXoaqa  rfl^  aifT 

•aav  bfra  aXcfatXai*  m  »Mm  a^abbX^  baa«la<x  ndt  lo  friSin 

•flXaXq  t/uli  aoXauXoaoo  a  aaara  x^ctoiXa  bnn  "i9!>M<f  alrfXaaoq 

•  -zabbXtf  aXtfiacoqcat  btiA  aX(f«iXaa  ^aavoX  an/   d^on  aav  IIX^ 

bcbmama  ai<l  nX  llXJnXaXq  x^  bumi^rmtf  x^aaaiqza  aanr  aXffT 

\fim  afiMi«a<x  axf^  <(tinaX  Sm  atirf^  aiaa  ad  aYs/ftr  noi^AaXXqan 

aif  x^w  baa  bXcf  a'llXlnXAlq  •At  ba^qaooa  'zaaoXaaXflBMO  a/U 

.Bbicf  t-aAJe  9dt  lo  lAfliXa  ^qaooa  torn  bib 
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Applying  the  law  we  'beli«ye  th«  4th  speolal 
pl«a  wee  "bAd   and  the  trial  Judge  errsd  in  Buetaining  m. 
demurrer  to  the  amended  replioation  thereto. 

As  to  ploa  nuaber  flTo;  that  the  opecificationa 
and  plan  of  the  ContzaiciBioner  were  not  sufficiently  definite 
and  in  detail  to  comply  with  the  city  ordinanooa  and  Btctutoo 
mentioned  aboyo.   The  plan  in  the  present  case,  as  shown 
by  a  blue  print  exhibit,  is,  ae  defendant  deeoribee  it 
"aoarcely  more  than  a  general  outline  of  the  arailable  epttoo 
where  the  boilera,  to  be  furnished  under  the  contract,  were 
to  bf>  placed."  A  plan  has  been  described  as  ''a  design, 
a  delineation  or  projection  on  a  plane  surface,  of  the 
ground  lines  of  a  structure,  which  arc  reduced  in  sise, 
the  relatiye  proportions  being  preserved."  To  the  non- 
expert, the  plan  offered,  we  taay  safely  assume,  would  be 
considered  sufficient.   In  the  opinion  of  Judge  Tuley, 
howeyer,  when  passing  on  this  matter  in  l^ohr  y..,  City,  he 
said,  **It  is  the  boldect  attempt  ta  substitute  no  plan 
for  that  required  by  the  law  that  I  have  met  with.*   Con* 
sidcrable  stress  is  laid  on  this  opinion,  and  it  is  set 
out  in  full  in  defendant's  brief  and  quoted  aptly  and 
often.  Yet  we  reluctantly  hay?  to  admit  it  is  neither 
law  nor  ey|.denoe  in  tliie  case.   We  gath<;r  from  the  pleadings 
that  the  chancellor  had  a  hearing  on  the  laatter  that  lasted 
seyentl  days,  during  which  time  we  may  safely  assume, 
expert  testimony  was  introduced  to  enlighten  the  court 
and  aid  it  ill  reaching  a  correct  conclusion.   Such  is 
aet  the  fact  in  the  case  at  bar.   The  only  evidence  before 
this  court  is  the  blue  print  plan  mentioned  and  specifi- 
cations covering  about  40  pagre  of  the  abstract. 


•SI- 
m  j|Biai#i«u«  nl  l>9a'X«  fta^t  XiiX^^   9xU   J>4lu  b«t{  a^w  a*X% 

nvoris  na   .•««e  laea*!^  •/(i,^  ai  itAiq  9tlT     .•roda  ^•noi;ta9n 

waft  ■^«Xiav.  o  sfiiX^x/o  XsidAv^  a  bacCI   910JI  X'£«0'x^o«* 

,asl«fJ>  «"  ■«  jt»«tfi:co8»i>  nostf  tMi  a«Xq  A     *.Jl)90«Iq  ttf  q^ 
•!(#  lo  ,90a1%L<B  mtutlti  «  no  nollavtvif  to  noii«»nlX«Z)  « 

-non  «<{#  ^     *.6eni«8oiq  v^l^d  saoXlToqorq  •Yi^tAXsi  axil 

•tf  blucm  ,s<uj««ii  x^^Ibs   yin  •«   ,b«T'3l.lo  a&Lq  srli    ,4i«qx* 

jbiil  to  noinlqo  Dri^  rd      .■l/i*i.oX'jtlua  b9i9i>l9.n<>9 

3'^'  •Xiii.  a1  Tt^p-i^  tt^  leii^Bitt  alril  no  jiniojusq  /x»rfw  .laTVYOii 

iMXq  oa  o^Ti/^ llacfua   ot  tqm»iiM  iotU^Xoif  «iU   ai  ^I*   «i>isa 

-noC     *.fUJt«  ^Mi  •Tju(  I   IatU  waX  •/£</   xfS  b»xlup9t  t»di  aol 

/••  ml  Ji  bOA  ,aoial(iO  aicu  ao  bt»l  ai  aaaiia  AXcf«xoM« 

brm  xXlq«  baloup  bn«  l»JtT(f  a'in^AtfiMlai).  cU,  XXi/1  ni   ^uo 

leififlan  al  #1  t>*dM|  ^  ^T«ti  \littMit'Ul9%  im  inY     ,a9ito 

lyillMBaXq  *ii:i  raoil  t^iifaj^  tiV      .aajio  alxii  nX  aoAaii^Ta  loa  v«X 

iMii^aaX  /ad^  a»;ri««i  0x11  no  yUxaa<(  «  i^^  laXXaoiiAiio  »fU  ^acU 

,•/«{.' a  MB  x^«l«a  x4Mi  aw  •aUi  tioljim  viliuh  .av^b  lMX9r9u 

#%ijea  ejC#  aalffj^lXfift   oJ  fraovboxinX  tio*  ^^nlia9i  iriaqxa 

al  floua     .onlatiXanoo  Ipattoo  a  sniiiPA^i  al  jM  bl»  btuk 

sialatf  aoa<il^lTa  x^^.  ^^^^     *'xa<'  ^«  ^^'^   '^  ^^  St,a\  •tU  loo 

•Itiaaqa  bnm  Psftolinaa  naXq  lalTq  a»Xcf  oiU      i  4^-xvoo   aliU 

.loAtclacr«  9tU  lo  aayaf  0^  iuocU  snl't^Toa  aaollAO 


i  ■ 

The  authorltiftB  cit<»d  by  d'-f  endont's  counsel 
•re  nearly  all  in  equity  where  the  oourt  heard  testimony. 
This  iB  a  coraroon  law  prooeoding  and  the  euffioiency  of 
this  plan  and  the  •peclfiontiona  is  a  qu«?stion  of  faot 
that  oannot  be  paeeed  on  by  this  court.  We  are  of  the 
opinion  that  plaintiff's  amended  replication  to  the  5th 
plea  tendered  an  ieeue  of  faot  and  that  the  oourt  erred 
ia  sustaining  a  demurrer  thereto. 

As  to  plea  number  six:  lltxiE   plea  set  out  the 
city  ordinano(?e  mentioned,  and  that  portion  of  the  epeoio 
fioationo  which  required  bidders  to  fvurnish  their  own 
complete  and  detailed  plans  ana  speoifications  of  the 
"boil era  they  proposed  to  furnish.   That  the  different 
bidders  sent  in  plans  and  speoifications  so  raried  and 
unlike  tnat  it  was  impossible  for  the  CommisDioner  to 
make  a  comparison  as  to  which  was  the  best  bid.   Plain* 
tiff  filed  a  replication  allaging  the  plans  and  specif ioa» 
tions  furnished  by  bidders  were  oxily  "working  plans*  and 
required  for  the  purposo  of  furnishing  information  concern- 
ing the  skill  and  ability  of  the  bidders  to  perform  the  work. 
Plaintiff  after  desmrrer  was  suettained  to  this  replication 
got  leave  to  reply  over,  double,  but  as  he  admits,  by  an 
oversight  failed  to  do  so,    Ve  are  of  the  opinion  that 
thin  demurrer  ohould  have  been  carried  back  and  sustainod 
as  a  demurrer  to  the  plea. 

As  to  plea  nvuaber  eight:   That  the  prooesdingt 
in  Kohr  v^  City  of  Chi ca^ .  acted  as  a  estoppel ,  we  must 
hold  that  there  is  nothing  before  this  eourt  to  show  that 
plaintiff  was  estopped  in  the  present  suit  by  anything 
that  took  place  in  that  connection.   It  is  admitted,  as 
wo  havo  noted,  that  unfortunately  Judge  Tuley  was  taken 


J^r«1  ^o  ool^a-iijp  «  ai  •rcol^isollioaqB  »i(i   iMra  njilq  •Itii 

•4^  If  ,,i%A  vW     .^TKOO  aJEii^  'j««a«q  atf  lonajw  ^oKi 

ri#a  *tit  €t  no  Hoc  I  Inn  t  bmbtifiLJi  c'lllinxmlq  imAi  nolnlqo 

J3»tic9  ^-xi^oo   Ail^  :rjui^  ba»  jo  si  to  auaal  ott  J>«»tabaai  «•!« 

.o^aifld^  Tttxiomli  «  ^laiMiAua  ai 

9dS  tu9  iea  «alq  vltVt     :xit  KOdteuii  il*Xq  o;^  aA 

-lo»q«  'itiii  10  fioi^Toq  fzHt  bttf   ,b<>ael^oMi  •'^oftauR^bio  >c^io 

av9  aiad)  ilaiB'XiA  oi   a7t»!>l)ltf  bt^tlufi  lioittw  «floli«oil 

•iti^  to  aaol^noill»»qa  tttiA  anjslq  b«Ii«^9l>  bi<ra  •tnlqmo* 

inaiatlift  f<jcCi  iAtIT      .dsiiro/)  oi   b«»aoqo*sq  t>»^  aisXlotf 

ba«  bmltur  6b  axtoJt^i^oiliio-sqa   bus  *ndX<i  nt  ^na*  •'xsfctltf 

•^  tJ»rtoiaBlflDO0  tii  nol  liltfjkcaoqcii  a»«  ;tl   tmit  aaliXaif 

-«[JL«X<i     .ibitf  laW  9Ai  nnw  Attlsbr   a^  «a  n<*9tiMvm>^  m  9:ijm 

-«eltlo»q«  Ima  tmrnlq  eiii  ^i;QStLlM  aolijta  i.Iq'^i  m  bmUt  Wli 

bfM  "tfUiXq  9inx9fto«-*  \Lk^  nivm  nt'ibbid  X'^  badaintufl  rsoX^ 

•nn^aaoo  a^lt tuarLo'ial  ^ifuliinttiiv'i  to  taoqavq  •lU  to)  Jb^iXupai 

iiOTt   »ii^  molnoq   o;^   atoAJtltf  ar{:^   >o  xitLLiSu  bo«   Xllia  ttl#   lai 

«al^«eXXq«tc   ^liii    ai   bagti^ini   a««r  ti^'xjmab  ^aitA  tliJalAi? 

HA  x<f   «aiiRi»4  )»K  a«  tii¥   ,9Xtftf9l)   «'X«Ta  ^Xqa'x   oi   svsaX  ^oa 

itjulf  notaii\o   9ni-  to   '=^t;i  aW  ,e«   ob   o.^    ut^Xialt  ;tMal««eT# 

bi^nlMtnun   baa     sfoiKf  b^li'XM)  itavtf  trutl  bXu<ui«  va-ruoBab  axril 

•iiaXq  a(19   o#  'X»\'nia»b  a  a« 


lauffi  flw   ,  Xoqqotao  a  «'.   y»>o«  .o^^o ixtT  "^o   y.^XC  jT  lifo^  ni 

^$^/U  wotia  o^  ^-xyoo   atiii  aialatf  scliiiaR  ai  aiaiii  iuAi  bXod 

iniiUi^aa  X^  ^ii^ci  /naasiq  adl  ai  ^ftqqo^ea  aAv  ItilnljiXq 

•a  ,b9iittBbM  ai  SI      ,aoiioor--'    ^ -it  ai  ao«Xq  atoo*   ituii 

mm^Ai   ajNT  x^Xt/T  a^bi^  *!•♦«  ii  ««ii±   .a^^ab  •T^rf  •* 


Ill  and  died  after  rendering  an  oral  opinion,  and  before 
a  decree  was  entered.   There  can  be  no  estoppel  until 
a  final  decree  i»   entered.   v^ulniB  Xl  ^SMSMll*  ^^   m»  App. 
ft93. 

It  is  further  averred  in  this  plea  that  plaintiff 
acquieaoed  in  the  ruling  of  Judge  Tuley,  nnd  treated  It 
aa  a  final  deoree  and  aubsaquently  en  Cotober  21 «  1905, 
Buide  a  new  oontraot  for  the  saae  work,  which  complied  with 
the  statutes  and  city  ordinances;  that  the  work  was  per* 
formed  and  paid  for;  that  no  claim  was  made  under  the  eld 
oontraot,  and  on  August  51,  1907,  plaintiff  signed  a  etipu* 
lation  to  dismiss  the  suit,  and  th«!>  suit  was  accordingly 
dismissed.   The  amended  replication  to  this  plea  trarersod 
•ach  material  averment  and  set  itp  other  facts.   Counsel  for 
defendant  asserts  that  the  **replicatioi|e  to  this  plea  fail 
to  negative  all  of  the  elemente  of  estoppel.**  With  the 
latter  assertion  we  do  not  agree. 

?or  the  reasons  set  forth  in  the  foregoing 
opinion  the  Judgment  is  reversed  and  the  cause  rezaanded. 

RS\rgRSSI>  AND   HT^MAIISID, 


•t«l«tf  boM  .noiclqo  Xaio  am  ^Irnntfi  19$1m  b^ih  bam  til 

niin-uilq  J«ft^   B«iq  ai/ii   ni   b«TX»v«  asdJ-url   -l  Jl 

,209i  .IS  'x^tfo^oO  CO  xU{fU9%94ii9i  btm  osioab  lanl')  m  ia 

i(^jtv  beXXqBOo  doitlw  «i(-xow  muw  eii^  lot  fsait.itoc  v»ir  «  •!>«« 

-iceq  Asv  yiicm  ndi  iaAi    \B9ta6aihio  x^kp  hixm  mmtuiMia  ftjil 

tlm  •Hi  icsbiur  »bjm  mam  mIaXo  on  imiii   jiol  61»q  Jbiie  jbaMROl 

-uqila  ji  bonsie  I'^X^niJiXq  ,V06X   ,  X5  ^aujit/A  no  boa  al94in#not 

XXyiXb-iooea  a/m  ^Xif«  «f{l  bnB  ^tlum  i»A$  toXcaJJIi  oi  aoXliiI 

baaitTA'Xi  A»Xq  alrtj   oj'  aoXijioiXardt  bft^ciaew  msTT     .bsatJjiaiXA 

lol  XftsmioO      .9;to«l  ir>dto  qv  ^aa  :uaa  iBi«ra«»v«  ImixBimK  tiomt^ 

UmI     M»Xq  tljlJ^   0^  •jloXlaoiXqai"  9ii^   J'Mli   •^•x««a«  l/iabasla^ 

•xli  ili-iV     *.X»qqo^««  lo  mttt^mmlm  mdt  lo  XXa  •ritasan  0^ 

•oat:^  ion  ob  ov  nntif^mA  tmiiml 

aoloi^'xol  '^rf^  flX  sUtoli  &mm  Ba^mm  mtit  t<fl 
•  jMAaowx  »«imd  «rf;r  i>n«  b»n«v«rc  ml  i««iasbzrt  aif^  noXslqo 
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XULAS  KGLXJOIBACm  and  UARTK4 
SC8JL8KBACH« 


▼•i 


SLLKH  A.   HAHDXlf.  PATIUOK  K. 
BARSIH  and  7.   W*   LlHiAHJD, 


Apil^olla'nts. 


AFPSAL  yRC« 

SUPERIOR  acURT, 

OOCK  CO^JllTY. 

05  I.A.  528 


MR.  JUST  10.1:  TAYLOR  delivered  thtt  opinion  of 
the  dourt* 

Th«  appellee*  r*»ooTered  a  judgment  for  #1CC,00 
against  the  appellants*  for  damages  done  to  the  preaises 
of  api^ellees  in  taking  a  safe  from  said  premises, 

the  erldenoe  shows  that  one  of  the  appellants, 
Patriok  K.  llardin*  desiring  to  have  a  certain  safe,  vhich 
heiongad  to  hia,  and  irhioh  was  on  the  pr^nieos  of  appellees, 
sent  the  appellant,  7.  W,  Leland,  a  lio^nsed  expressxaan, 
to  the  premises  of  appellees  in  srder  to  find  out  what 
he,  Leland,  would  ohargs  for  moving  the  safe  whioh  was 
sa  tlie  premises  and  belonged  to  the  appellant,  J^ajbriek 
2L.  Hardin;  that  Leland  informed  i'atriok  E.  Kardin  that 
he  would  go  over  and  get  the  safe  that  afternoon,  for 
#6* 00;  that  Hardin  then  told  Leland  to  go  over  and  gst 
the  safs  from  the  premises  of  Hollenhaoh,  whioh  were 
known  as  street  nuaher  5470  Uadioon  Avenue;  tliat  Leland 
took  a  single  wagon  and  the  usual  paraphernalia  for  moving 
safes  and  went  evsr  to  the  preaises,  and  finding  no  one 


\ 


50QXS  •  60S 


tuomor  .A  vtjum. 

."^  i)fui  KldflAR 


00,00X1  lol  ^aoffiSbiit  a  b^nwToo-^t  t»eXI«qq«  ^r*" 

tS^aia^tq  biam  aotl  •!««  a  sniMal  nl  s»9XX«*(iqa  lo 

.alnaXXaqqa  aifi  lo  aao  laiii  avoda  aoaobXra  %sn 

MJbldm  ,«laa  nXa^iio  a  BTMii  9S  sniiXaab  «iiiir«aR   •:!  ^9i.'iia% 

«aaaXXaqqa  la  aaaXaaYq  orli  no  aav  iiolifir  bam  .adii  o^  b^^pfi  Iwi 

.nanaan-iqxa  baannoiX  a  abnaXaJ  •¥  •'Z  ^^aaXXaqqa  a«U  ioaa 

^aiiv  ^uo  J»nil   91  aabrto  nl  ea«XXaqqa  lo  aaalnatq  •tit  Oi 

aaw  ifolifw  elaa  mtii  T^lrom  tot  a^xaiio  liiuov  ,biuiXaJ  ,ai( 

itotiius^  .iaaXXeqqa  aili  tn  ftayioXaif  boa  asixaaiq  ah^  pa 

ladl  ol^tafi  ..M  3laXala%  btne'iui  ttuMlmd  tmiii    joibYaK  ^ 

molt  .jioofliaHis  iaili  alaa  aiU  laj^  haa  «avo  09  AXuatr  ad 

las  tea  lora  oa  9i  ftoaXaU.  ibXol  ii<9xil  mJixaK  SmAt   {00  .Q^ 

•rtav  ilniriv  ,ifeaifiiaXXaF  la  ^ikaloaxq  a<{i  novl  •)«•  a.il 

AAAXaJ  tafd   jtimaTA  aoaUiail  OTM  tadtew  #aot;ra  aa  nwamC 

yilTaM  lal  alXaina<(qai4»q  Xatrau  Mfl  bna  tsoTiMm  aXaaia  a  liooi 

•ae  00  yiXban  boa  ,a«alataYq  tii  t  mr9  Irrav  bmi  aalaa 
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at  home,  opon«d  on«  of  th«  windows, ana  together  with 
fear  helpers  that  he  had  with  hin,  using  a  hlook  and 
taokle,  got  out  the  safe  w}iioh  weighed  about  1800  pounds, 
and  took  it  froa  the  p real see.   The  evidonoe  shows  further 
that  L«3auid  had  eoae  diffioulty  in  setting  the  safe  out 
and  that  a  certain  aaount  of  Injury  was  done  to  the  house 
and  prmnises. 

There  is  soae  conflict  In  the  testimony  as 
to  the  right  tc  reaove  the  safe  In  the  alftsenoe  of  appellees 
"i^eai  the  pret:!il8eB.    FHas  Hollenhach,  cne  of  the  appellees, 
testified  that  he  told  Hardin  at  four  different  times  to 
take  the  safe  out;  that  on  th^  fourth  oeoasion  he  took 
his  attorney  along  and  told  Hardin  to  take  the  safe  out 
within  thirty  days  or  he  would  sell  if  for  the  ohargess 
that  he  told  hia  tc  let  him  know  when  he  went  eo  he 
oould  he  at  home.   On  th(^  other  hand,  Patrick  K,   Hardin, 
one  of  the  appellants,  testified  that  when  he  told 
Hellenbaoh  he  wns  going  to  leare  the  safe  there  until 
some  future  time,  Hollenbaoh  said  "all  ri^ht,  leave  it 
th  re  as  long  as  you  want  to;"  that  at  a  later  date 
Hollenbach  telephoned  him  imd  asked  him  if  he  would 
move  the  safe  out,  to  which  Hardin  anewered  "yes,  1  will 
giTa  the  teamster  an  order  to  go  ovpr  thf^rc  and  get  it;* 
that  ho,  Hsr'Un,  snld  "onn  they  <;et  in  all  right"  and 
that  Hollenhnoh  annweycd  *ye«,  he  onn  set  In  at  any  time;" 
that  on  anochftr  oatmnion   he  snt>!  to  Hollen>)noh  "I  <»n*t 
•ay  what  date  the  man  *7tll  h«  th^^r**,  when  lie  goes  after 
Xhn   aafe  h«  can  3et  Itl"  and  tliat  Hollenbach  answered  "yes". 

The  question  which  sedans  t.o  bn  dr-cisive  of  the 
appeal  is  'arheth'»r  apnellanta,  FJ.len  A.  Hardin  and  Patrick 


-8* 

tSibfltfoq  008i  #yotf«  Jb»t£8J:«w  deldw  •'i4m  »/f#  itfo  ios  ,«l3b«i 
TMUtiil     awoda  fiOAobitvo  e/fT      ••••l«t»'if  •£!#  «ot1  11  iU>«#  bam 


•••XXe^qji  "^0  •onaatte  9il^  nl  »!«•  «c£l  wr^amt  ai  tii^^tx  •dt  ol 

»a9aIX«qq»  aril  to  ano  .itoJufnallaH  a«lXK         .aoaJLinaiq  axU  «ai0l' 

0#  aaal^  Sm»i9Yilb  rssot  is  nibtJiM  blot  oH  lArfi*  bailllaai 

3(ooi   -^xt  noiaaooo  xUicuol:  «il}  no  iMiU   ;ivo  atjii  «<ii  «](iii 

iua  alAa  aiU  aaCa^   ol  nliiAR  bXo^   bixa  ano^I^  1C^>A-zolij)  a  Jul 

;aaa'x>3fio   f>x<l  lot  IJt   tl»»  bXuov  •!(  lo  a^«b  xS'tids  oM^ic 

a<(  oa  inav  aji  netfa  wo<n(  «Xii    ^  JU(  ttXot  ad  ^jaiil 

,aiMurii  rs  atei'zijrtC  ,ba«u{  mitlo  «»iii    t^     .^«d  ^a  atf  bXuae 

blo9  9d  (tfufv  iJBif^  ballkii^aai   ,a^xtaXXnr.q;a  aili   to  ano 

Xt^iUf  •I'itif  »lJBa  «>i!^  avaaX  oi  ;&!tXOB  ^^  >^  i<a»tfcaXXckH 

^i  9TA?«X  .inslt  XX»"  bltiii  jfoi'^nafXaH  .attll  o'Wiu'i  aaoa 

alAb  ta^aX  a  la  ftui*  *:ol  Irfxv  uot  M  aaoX  aa  ai  dl 

bXiHMT  ad  tl  aJtrf  iM»)(8a  boA  nlri  banoilcaXet  cteatfaaXXoiR 

XXiw  I   .vax*"  b»%*trmmm  ttltt^t/M  tix>idit  0&  ,ti>9  a\»a  atfl  svaa 

"{11   ^»%  ''>a«  Ai'OA'l  t^TO  9s  ol  rvbttt  na  ta^aaUMi  oxU  aTia 

Ittft  "liCsl^  X/#  ittl  ##K  K^tft  nt»*  bXra   .ifi'  ^ 

"{•mil  x««  i«  Bl  laR  !»##' ^  .aax*  b'^tttT^iui  rf©rr»ni>/Xo. 

*  l*Mia  X*  ito««?«pXXp:  -a  aif  RoXam»ce  t^ffjqr 

lalla  »ai»B  Bif  txtht  «4»iif>(fl  f^tf  /X>r*  ttaai  aKl  {«lnb  lMi«r  X«* 
•  ■aa%«  b9i9WKaM  il»«ra*XXaH  larf*  fm.n   •♦?li  &n^  n.*f   »ri  wl; 

ax<l  to  a  vial:  -.ioroa  xloidir  ho^1«9{/|i  ^dt 

iLptUAH.  J»n«  aAovaR   .a  naXXS  , alcutXXarciB  ^^it?^i!v  al  Xi^aqqn 
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iC.  Hardin*  who  were  not  proneUt  at  the  alleged  trespaaa, 
and  L^land,  being  in  the  nature  of  a  oontraotor,  are 

liable  Jointly. 

^^   Hale.  J2l  si  Za.  Johneon .  88  111.  185,  the 
doitrt  eald»  while  a  master  le  responsible  for  injuriea 
ariaing  from  the  negligenoa?  of  his  serrant,  it  is  the 
doctrine  that  a  party  who  has  oontraoted  for  the  doing 
of  oertain  worii  for  hie  use  and  benefit,  is  not  liable 
for  injuries  arising  is  the  perfonsumoe  of  suoh  work. 
The  ooux^  in  that  oase  quotes  froia  Hhearraan  and  Hedfield 
the  following  language; 

"One  who  oontraots  to  do  &   speoifio  piece  of 
work,  furnishing  his  own  assistants  anA   exeouting 
tli«  work  either  entirely  in  aooordanoff  with  his 
own  ideas,  or  in  aooordance  with  a  plan  prerioiuily 
given  tc  him  by  the  person  for  whom  the  work  is 
dene,  without  being  subject  to  th«  orders  of  the 
latter  in  respect  to  the  details  of  the  work,  is 
elearly  a  oontraotor  and  not  a  servant,'*  Wadawort^ 

MSiSM  ^  Iju  MMi^»   &<^'  ^^1-  App.  513;  Ar^a#An  1m. 
Temple.  11  111.  App.  39;  Foster  Xt  fe'adsworth^Jtowlf^nd 
Co..  163  111.  514.' 

Th?re  is  no  evidence  that  appellants,  ISllen  A. 
Bardla  and  Patriok  K«  Hardin,  coacaanded  or  sanctioned  the 
trespass,  and,  therefore,  the  burden  was  upon  the  appellees 
to  prove  that  thsy  were,  as  a  matter  of  law  and  faot»  res* 
ponsibls  for  the  trespass.  We  have  examined  the  eases 
oited  by  appellee,  and  do  not  find  that  any  of  thsa  ahnounoe 
a  principle  of  law  wtiioh,  if  applied  to  thrt   facts  in  the 
instant  case,  would  require  the  conclusion  that  Kllen  A. 
Hardin  and  Patrick  K.  Hardin  were  liable  for  the  trsspass 
of  the  appellant.  Lei and.   It  cannot  be  contended  that  the 
Hardins,  after  thct  employment  of  Leland,  a  licensed  express* 
zoan,  hud  any  control  ovor  the  xaanner  in  whioli  Leland  would 
do  hie  Twrk.  Lelnnd  in  undertaking  to  reciove  the  aafe« 


aeioi^Uii  t«'i  •XtfLnf?'.>q'\'>-x  ai  i»»#— ii  ji  •IJubt  ^hUm  ttom 
wit  si  ^1  «tftBTx»«  oitif  t9  »»attBlia*a  tit  mox'k  BBisJnui 

•Idmtl  soa  mi  ^iVtwd  has  •tm  uid  lo'i  :ixow  uXmtxttn  \9 


Ytt  soslQ  oX'!ti9»4n  «  Ob  oi  ii^oif-i;^u9« 

sal^tionxs  J;>«-;o  n&nainiama  nvo  «iil  n.^i  ,}('xov 

•1  ,<^»ft  •<**  to  «Xiai^«J»  >:  csqj't  ffX  X9*iml 


oXiftMiU  i^  *<<^^  '^^i  ^^^.^•:^2iJL£:i  4x^11 


"•^xfi  ,fxi  sex  .jjSfc 

•A  a^lUR  «i/ftAXXe    .  ct«l>XT»  on  «1  •trjilt 

M(j  l)»aoXd»n/$«  to  b^bfiMEKoo   ^nXbxOl  ,7i  al«i-tis%  tan  AibraH 

MMXI*q««  tii  ao^  nmt  uml^xu^  »>ij   .•:ol«-(oili  «Imia  ,v«jiq«o-x# 

-a«i  ,;ojil  bam  v«I  to  to^^oh  a  o«  ••i»«  X;iiU  iaai  oroaq  oi 

ooojio  oii^  boolflusxo  •Yti  •»     •oMKOort  oift  rcot  oXtfiacoq 

mmuatula  t»Af  to  \iui  imsii  JNutt  ion  uD  tno  .eoXXo^qo  ^tf  l»«llo 

oitJ^  nX  oioot  Oif#  01  boXXqq«  tX  •iloirfv  waX  lo  oXqionixq  « 

•A  rroXXX  #*iU  flolavloaoe  oi(i  otXiipo^  bikftm  .doao  ^ooloiii 

oooqoo'il  9tlt  vol  tXcfoiX  'itov  nibroR  .2  3f»X«4»9  bco  ai^iuH 

od^  i»tU  fbttntnoo  ff  lonnuc   ;M      .JimiXoJ  .^luiXXoqqji  orii  to 

•t!ar)i<pco  b»»ff«oiX  m  ,j:>njil0.:  lo  inooncoiano  »Ai  TOlto  .onXftTiiH 

>iOw  teua««I  doXffv  oX  :cHa;7W8  orli  tore  Xoni^roo  )en«  boif  taw 

,otjio  tit  OTO^jiv^  al  iiU:iji^'xok«u  ill   te«(o^     «3t^o«  «X<(  ot 


WBS  9ntlr«ly  free  from  the  oontrol  of  the  Hardine;   In 
•ther  worde,  he  h&b  a  oontractor  with  a  definite  speolfio 
piece  of  work  to   do.     That  piece  of  work  he  undertook, 
furniehing   li.Bwn  aBsiist'mte,   and  «)cecutiaa  thfl  ^lorjs 
entir«}l^'  «oao;.'dAnj|  to  hln  awn  n&tiotm  a;id  adopting  wjiat* 
evisr  isothosla  ho,  a»j  a   r«3ulHr  fai^r t}»ttr**u ,    tho  ijht  bent, 
Onder  tho  olroU'-utadoea,   th»'ro  »jaa  no  relation  of  faaatar 
and  «erv?nfflt,  anU  thn  JMrdina  o«nn0t  b«  oonsid«r«d  ae  in 
any  way  ouitn*Jct4»d  with  :'r  liayl«  for  the  lileged  traspaeGi* 
Considering  the  teetiatoa:/  of  Eliao  Holl«abach  j&nd 
I*atri3k  £»  a&rdin,  &b  it  h-eare  on  the  right  of  the  latter, 
te  hare  the  safe  taken  away  frora  the  preaiieea,  obviously 
Patriok  Z*  Ifatriin  cannot  be   acnaid.Ted,   srhen  m^r^jly  direct- 
Ing  Leland  to  ^et  the  aaf«,  as;  autltorisins  £^  trespasts. 

The  jud^fmt  being  unautiioriacid  afi  a£;ainnt  the 
KfpAl&nuat   laiOTj  A,  Hardin  and  ]?atri0JC  K«   Hstrdin,   it  .sjuat 
l»e  revm-sftd.     The  Jud|;uc»nt  io  th<?refore  rcTeraed  and 
the  oause  remanded* 


ai   iviitoluB,  •tU  to  XoiUnM  mU  «o«l  tit  xlntlttin  a«w 

ollie*qfl  •itelVtb  a  ASiw  ^oiMitiffco  «  aa«  Ad  ««Mow  roxUo 

,3too^x«tetf  atf  Aov  Vi  «••!«  j«iiT     .Ob  9i  litem  >o  ooolf 

•sMtat  9MiitiOif  btim  KnoiJh^fi  rvo  alxl   ntf  :iffibv.«Dii«  %i»''ilia» 

•  iotitf  ^fi^'OfU  •««iaaoi«B»  m/iiipi  .a  »•  tc^d  0»o«Uo«  ««vo 

•x«.reui»  10  aaA|AX9i  Oft  amr  »*x«ctt  «Mio«itlMiMnJbei  i»i(«  t^AiMV 

Jtoji  iCoAtfa»XIoH  a£.Jtr:  "io  i;a(o«aio9^  9fU  ytito&laaoO 

.^•^»aX  Ml;)  !•  ^ff]i^a  •At  «o  aruM(if  ^i  ha  «i*i:i)iirii   .^  icii^A^ 

xXuioivtfo  «Mi«JLn»iq  «i<l  aott  xw  <f»:Ut  •!««  0/1!  svorl  •! 

:,M..     -    .     -bTcE    .y.  ■i<'utrtt>*i  U-.^  aib-j.-  -      ,  .jiuiXX«<n:« 

«5»feaiiB»'x  ooiifAo  oitf# 


629    -  Ea02'? 


SAM  DliJiOliri},  , 


VSi 


UAX  GOLDSTEIN   and 
•ARkE   GOLDSTEIN, 


Appellants, 


MUJSJICIPAi   COUHO? 
OP   CHICAGO. 


20  5  I.A.  533 


ME.  JUSTICE  Tll^j^  delivered  the  opinion  of  the 


court. 


On  October  6,   191&,   one  Isadore  »,    _        ,        n      ^      ^ 
'  •  ^ler  biirglarized 

tH*  j»1ji«o  o+   >>na-5n£»ao  •£  %ixe  ap»eli»<»»    and  too^ 

herefrom  a 

quantity  of  furs.   The  ftirs  were  put  in  a  barn  at  Taj?^ 
and  Laflin  Street,  and  subsequently  sold  to  appeixj=ua*«,   q^^ 
iiarch  28,  1914,  appellee  began  an  action  of  trespass  on  the 
case,  ill  "the  Mimic ipal  Court,  against  the  appellants,  (to 
use  tiie  language  of  the  atate:.ient  of  eliiim)  "for  unlawfully, 
fraudulently  and  maliciously  converting  and  appropriating  to 
their  own  use  the  property  of  plaintiff,  consisting  of  the 
following:  122  pieces  of  furs,  1  persian  lamb  coat  with 
ermine  collar,  and  miscellaneous  lot  of  dress  goods  (exact 
number  of  yds.  linknown)  of  the  total  value  of  ;pl500,  said 
conversion  having  occurred  on  to-wit,  October  7,  1913." 

The  case  was  tried  before  a  jury  and  a  verdict 

rendered  in  the  sum  of  ^1747.56  against  the  appellants,  and 
subsequently  a  remittitur  of  |75.00  having  been  allowed  by 
the  appellee,  judgment  was  rendered  for  the  balance,  in  his 
favor  and  against  the  appellants. 
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It  is  contended  by  the  appellants  that  the  court 
did  not  haTe  jurisdiction  because  the  statement  of  claim 
was  for  "unlawfully,  fraudulently  and  maliciously  converting 
certain  property  of  the  appellee."  Admitting,  however,  as 
appellants  do  that  the  statute  creating  the  Municipal  Court 
gave  it  jurisdiction  in  actions  for  the  recovery  of  damages 
for  the  conversion  of  personal  property,  we  are  of  the 
opinion  that  the  use  of  the  adverbs,  xmlawfully,  fraudulently 
and  maliciously,  do  not  change  the  nature  of  the  charge 
against  the  appellants.  The  suit  was  for  a  conversion  of 
appellee's  property,  and  of  that  the  Municipal  Court  had 
jurisdiction* 

It  is  contended,  further,  by  the  appellants  that  the 
judgment  should  be  reversed  because  the  evidence  does  not 
support  the  judgment.  The  testimony  of  the  appellee  shows 
what  furs  he  had  in  his  possession  and  what  was  taken  from 
him;  and  the  testimony  of  Wexler  that  the  furs  he  stole  were 
listed  by  his  so-called  partner.  Dressier,  and  that  "he  had 
everything  on  the  list"  which  was  shown  to  Goldstein  when 
the  sale  was  being  made  by  Wexler  to  Goldstein,  is  sufficient 
identification  and  enumeration  of  the  merchandise  to  justify 
the  jury  in  concluding  what  furs  belonging  to  appellee  were 
actually  received  and  converted  by  appellants. 

It  is  contended,  further,  by  the  appellants  that  the 
court  erred  in  admitting  improper  evidence  on  behalf  of 
appellee.  The  appellee,  as  a  witness,  was  asked  on  re-direct 
examination,  by  his  coxinsel,  "have  you  computed  the  fair 
reasonable  market  value  of  all  these  ftirs,"  and  he  answered 
"yes,  sir."  He  was  then  asked  "what  does  it  amount  to," 
which  question  was  objected  to  and  the  objection  overruled. 
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Ihe  Vfitnes3  answared,  "$1625.00."  The  record  does  not  show 
on  what  the  objection  was  batjed,  hat  it  is  evident  from 
the  hrief  of  appellants  that  appellants  claim  is  that  the 
eridence  did  not  sufficiently  show  what  furs  were  compre- 
hended or  meant  by  the  words  "these  furs."  Inasmuch  as 
the  evidence  in  the  record  shows  that  not  only  appellee  but 
appellants  must  have  laaown  exactly  to  what  furs  reference 
was  made,  we  do  not  think  the  contention  well  founded. 

It  is  contended,  further,  by  the  appellants  that 
the  statement  of  claim  charged  them  with  a  criminal  act, 
namely,  receiving  stolen  goods,  knowing  them  to  have  been 
stolen.  We  are  of  the  opinion,  however,  that  the  words 
used  in  the  statement  of  claim  do  not  necessarily  charge 
a  crime,  and,  therefore,  appellee  was  required  to  establish 
the  material  issues  in  the  case  only  by  a  preponderance  of 
the  evidence.  Germania  Fire  Insurance  Co.  v.  .iilewer.  129 
111,  599;  Solomon  v.  Buechele,  119  111.  App,  595. 

It  is  contended,  further,  that  the  conduct  of  counsel 
for  the  appellee,  in  the  course  of  the  trial,  was  ground 
for  reversal.  We  are  imable,  however,  upon  an  examination 
of  the  record  to  discover  anything  in  the  conduct  referred 
to  which  called  for  serious  objection,  or  which  would 
justify  considering  it  a  sufficient  error. 

Upon  an  examination  of  the  instructions  which  are 
complained  of  by  the  appellants,  we  do  not  find  any  material 
error.  The  judgment  is  affirmed, 

Ai-FIEMED. 
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OHICAOC  k  SUBURB  HUWGARIAH 
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)   Appeal  of  Aiphonee  Lefkow 
)      for  order  of  comaitraent 
}        for   "contempt  of  court. 


ALPHCir>'>B  LBTCOW, 
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SUlrXRIOH   CCURT, 
coo:  COUNTY. 
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MR.  JUiiXIIlS  liYlOH  delivered  the  opinion  of 
the  court. 

Thie  ie  an  appeal  from  a  final  ordeir  entered  on 
Ootolaer  U.  1915.  by  a  chancellor  of  the  Superior  Court  of 
Coek  Goimty,  which  adjudged  the  appellarit,  Aiphonee  Lefkow, 
guilty  of  contempt  of  court  for  failure  to  pay  over  to  the 
clerk  of  the  court  the  sum  of  $616.33,  as  required  by 
order  of  eaid  court  entered  on  July  13,  1916. 

The  critical  question  in  the  caee  ii?  whether  the 
chancellor  had  authority  to  order  the  appellant  to  pay  over 
a  certain  ema  of  money  to  the  clerk  of  the  court,  ana  in 
default  thereof  to  order  him  committed  for  ocntempt  of  court*. 

On  yebruary  12,  1916,  the  appellee  filed  a  bill  of 
review,  (which  wais  eubaequently  ara«na«d)  ,  which  eet  forth,   | 
aubetantiaily,  the  hit>toj?y  of  Uie  prior  euit  and  the  final 
decree  therein,  which  latter  decree  (hereinafter  called      i 
the  original  decree)  provided,  among  other  things,  that 
the  clerk  of  the  court  out  of  certain  funds  in  his  hands, 
pay  to  the  appellant  the  sum  of  #500.00,  for  his  reasonable 
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attorney's  f««»  und  o«»rtain  coata,  end  in  Baticfaotion  of  • 
certain  judgment,  and  further  pay  to  appollant  out  of  said 
fiiad,  the  aum  of  |116*33,  Prior  to  the  entry  of  thv>  orig* 
innl  decree  and  in  that  auit,  there  had  been  paid  in  to 
the  clerk  of  the  court  "by   sertain  quaai  interpleadin|[ 
defendanta,  the  auia  of  $2871*35.   The  origincal  cause  liad 
been  referred  to  a  tnaater  in  chancery,  and  evidence  had 
Ibaen  taken  before  him  and  a  report  made,  and  in  accord* 
anoe  with  the  findinga  of  the  aaater  a  decree  was  framed, 
which  was  approved  in  writing  by  all  the  parties «  or 
their  aolioitora  of  record  in  the  oaee.   The  bill  of 
review  charged  that  the  appellnnt  waa  guilty  of  fraud 
in  providing  in  the  original  decree  that  c**rtain  auma 
ahould  be  paid  to  hia  personal ly,  and  in  obtaining  from 
the  clerk  of  the  oourt,  although  pursuant  to  the  actual 
terms  of  the  decree,  the  amoimt  exprc^sely  specified  in 
the  original  decree. 

On  March  4,  1915,  the  appellee  filed  a  peti* 
tion,  which  eubaoquantly  en  March  24,  1915,  was  amended, 
which  petition,  (after  reciting  that  the  bill  of  complaint 
aa  amended  on  March  P.2 ,   1915,  waa  true),  contained  rmny 
repreaentatione  to  the  effect  that  in  the  cause  in  which 
the  original  decree  was  entered  th*?re  ^as  no  issue  ffamed 
between  the  petitioner  and  appellant,  or  between  the  peti* 
tioner  and  Ane  Kmma  Lord,  who  is  mentioned  in  the  original 
decree;  that  a  certain  Judgment  in  favor  of  tlie  appellant 
against  the  ccmplalnant,  in  the  Municipal  Co\irt,  was  on 
July  19,  1915,  opened  and  leave  granted  to  the  petitioner 
to  defend;  that  any  money  demanded  which  appellant  might 
have  against  appellee  for  services  could  only  be  con- 
sidered in  a  competent  legal  Jurisdiction  upon  an  iasue 
properly  framod;  that  appellant  had  no  right  or  title 
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to  the  I616.33.  Th«  aaended  pttitlon  prays  that  appellant 
be  required  to  deposit  with  the  clerk  of  the  court  the  sun 
of  $616.33,  subject  to  the  further  order  of  the  court* 

On  March  27,  1916,  appellant  fll*?d  certain  ex- 
ceptions and  objeotione  to  the  amended  petition  of  the 
appellee ,  which  state,  anong  oth<jr  things,  that  the  peti- 
tion dOP«  not  set  forth  any  other  or  different  cause  of 
action,  or  state  any  other  ground  for  equitable  relief 
than  lo  set  forth  in  the  bill  of  complaint  as  anended. 

On  liareh  29,  1915,  the  demuarrer  of  the  appellant 
to  the  oonplainant*B  amended  bill  of  complaint  was  over- 
ruled, and  tiie  exo«ptions  and  objections  of  the  appellant 
to  the  amended  petition  o  "  appellee  were  overruled,  and 
the  appellant  given  four  days  in  which  to  answer  the 
amended  petition. 

On  April  2,  1915,  the  appellant  filed  aa^ 
answer  to  the  amended  petition.   In  his  answer  he  sets 
forth  facts  in  justification  of  the  charges  which  were 
made  against  hia  by  appellee. 

On  April  12,  1915,  the  appellant  filed,  without 
leave*  and  answer  to  appelleefs  bill  of  complaint  as  amended. 
In  that  answer,  the  appellant,  as  in  hirt  answer  to  the 
amended  petition,  set  up  facte  as  a  justification  for  the 
charges  for  legal  services  which  he  had  made  against  the 
appellee,  and  also  facts  explanatory  of  the  origin  of  the 
judgment  In  the  iiiunioipal  Court. 

On  July  13,  1915,  on  motion  of  the  appellee,  an 
order  was  entered  (first)  striking  tho  answer  of  appellant 
to  the  amended  bill  of  complaint  from  the  files;  (second) 


itiMtlBVi*  ^»ii  9X^^(1  aol4l$9q  fticmm  9dT     «fiS.aa|  exit  •# 

•i^9q  «xf^   Saiii    t^hnltif  vulto  snoBW  «»#jft;t«  iioXiiM   .vvXl^HNP 
^9  »«if«o  ^n«tom&  It  tmsf^t  xpM  tUiot  tint  i«a  «»oi>  aoi# 

^fl«ir»q<lli  ^Ai  lo  I9'xiuffit9b  Bri.^    ,SieX  ,(rs  rlatalf  cO 

^naXX*qq«  •!<#  Id  tircXtotttfo  '^nii  erToJb^qrtozs  viilt  b<f«  «ft«Xan 

ft{<^  inmmaA  oi  tfcXifv  nl  e^^xtti  iuqTl  nsTi})  ln«XX*4qa  tilt 

•noi^iipq  b^bnoMi 

«•  l»«iil  ^itJiXXvqqA  ftii^   .exex   ,a  Ll-Hik  uO 
•4'oa  fui  \9nmttm  alxf  nl      .nei^Xivq  b»ba««u3  »^   o^  Y^wsfUi 

.9«dD[9q4fi  X^^^  tiUl  ^Uil«|^  •&«■ 

ii;«H#jKr  ,b^Xit  fncXXstiqA  od^  «eXOX   ,SX  XXnqA  tO 

•i^tertttti  »A  lni«Xq«oe  lo   XXid  sfsaXXMtqs  oi-  'V>w«iLa  bna   ,•▼«•! 

9K5   0^  I'^'Miinp  tl/t  fsi  nm  «tfUiXX<Niqa  mU'   .Yairvfui  .^«tit  /rI 

»fU  tol  noiieoX'iX^AXft  «  •«  alOAl  q^  t»«  «c«t#li«q  Unhtmmm 

•tii  Smnl/K^  mbMt  bad  md  Hntilm  aoaXincKa  I«»aX  'KQ'!^  wf^xtdt 

Mtt  10  nliiJtfo  Mi^  to  xrxo#«i^«XQx«  airal  vaXa  ocub   .^ftXXaqqa 

««  «D9XX»qqa  •<<#  "to  aoX^or  no  .flX^X  ,&X  \XuX.  aO 
♦«»XX»qqii  19  t9w«««  9i<^  ^i3Ll\S9    [SatXt)  bninitn  aav  •t»M9 
(bn9t>9e)    ;a»Ill  9di  moil  iciaXqaoo   19   LLl€  bt^bn^m  tdS   oS 


•4* 

that  appellant  b«  glT«n  five  days  to  pay  to  the  olerk  of 
the  court  #616.33,  tob«  held  hy   th«  olork  "subjffot  to  the 
terms  of  the  final  deore*  which  ehall  be  nntercd  in  thia 
eaus«;"   (third)  "that  ooraplainant  Is  entitled  forthwith 
to  a  d«tor*«,  pursiiant  to  the  prayer  thereof  in  coaplalmint*c 
amended  bill  of  oomplalnt,  but  being  entitled  to  be  put 
in  the  situation  in  which  the  complainant  would  hare 
been  if  the  elerk  of  this  oourt  had  not  made  tlie  payment 
•f  said  sua  of  $616«33  to  said  I<«fko«,  such  final  decree 
herein  need  not  be  entered,  If  ooiaplninant  so  eleot, 
until  aft<9r  said  Lefkow  shall  have  complied  with  the 
order  of  paya«?!nt  by  him  to  the  olerk  of  thic  oourt  of  said 
$616«35,  aB  aforesaid. 

On  July  16th,  appellant  moyed  the  court  for  learo 
to  file  an  ainended  answer  to  the  amended  bill  of  complaint 
in  said  cause,  which  was  denied. 

On  Septambor  23,  1915,  on  a  petition  and  motion 
of  complainant  for  a  rule  on  appellant  to  show  oauee  why 
he  should  not  be  attached  for  contempt  for  failure  to  ooa»- 
ply  with  th«*  otdor  of  July  13,  1916,  being  heard,  the 
chancellor  ordered  that  appellant  show  cause  on  or  before 
Oetobor  2,  1915,  why  he  should  not  bo  attached  for  contempt 
''for  failing  to  pay  to  the  clerk  of  this  oourt  the  sum- 
•f  |>616»33,  in  obedience  to  tlie  order  of  this  court"  of 
J^Oy  2.3,  X91S, 

On  Ootober  2,  1915.  appellant  filed  an  answer 
to  the  rule  to  shor/  c&uoe  why  he  should  not  be  punished  for 
contempt  of  court  for  failure  to  comply  with  tho  order  of 
July  X6«  1915.   In  his  answer,  appellant  purports  to  cot 
forth  a  somewhat  detailed  history  of  his  relations  with 
hie  former  oliont«  the  appellee,  Ansumlng  the  truth  of 


BIAS  ni  ber^iM  9d  LSjuia  ti»JLdM  •«^oel>  l^niJ  ndi  lo  aMn*»i 

iliiwiiiiol  tal^ilM  at  4n«iiAXqno»  i«cll"    (biii/(^)      ":a«A/a9 

•  •^nArtiAlqffoo  ttl   ioft'tarfl  tsxatq  -^rfi   oi  iitAua^iiq   ,»«Tco»kb  a  ol 

luq  ^d  oi  b»X,^lJii9  ^tlMf  lutf  .iiriAiqaoo  lo  XXJLtf  iisbaaxu 

ATaif  bluom  tuAalAXqaoo  artt  rfoiifv  ni  aoltmuiim  9ili  ml 

ittf^nxaq,  siiS  9bwa  ion  bmd  it;.oo   niiii  lo  )it<tXa   sili  11  c:<»«(f 

•••rt>«b  Dml^  tbun  ,«ojn«J  i:liia   oS  Kt^bltit  lo  ama  h'lfta  10 

,to»X«  oa'  tnaxflAlqiioo  ''i   ^bAi^lno  •d  ^o(i  boon  alo^oif 

-^fii  sUJtm  bo^Xqcoo  9T«ii  iXjuia  waaCloJ  b^jaa  ift^Ta  Xllav 

bi«a  1«  txuott   al^l  1«  slY^Xa  •dS   o^  jeJUf  v^  luaarc^q   'o  i^i>*t* 

.bXMOlOljl  BA  «^«dX«i 

#nlisXiBtob  '^'>    ^'^' "'  boboooA  «/(}  ttS  xtwans  ffbtnaoL  rut  oXJtl   oi 

.boJixob  af*^     '^  c  <i»  «aauj»   bins  al 

aioi#aai  btw  noim^q  a  no   ,v'*X9X  ,€£  letfnaiqoB  nO 

Xifv  s>ix;no  we;ia  o^  lfir.XXaqq»  no  %tis*i  a  ^ol  totminlqimon  !• 

-coo   oi  r>ijjl.i;l  tol  iqaa^noo    .  "Jl   b«ricjaiw-<*  otf  loo  bXyoda  aif 

•111    ,bruMrf  yiXatf   ,axeX   .CX  xX^^'  "o  «abto  ndt  tit  ttl  xXq 

rxolo^r  f  no  aaiiao  vecia  loaXXaqqa  l«iU  baiabio  ToXXaoniKrIo 

i^Hfij^oe  lol  b9<£ni)iiis  9d  imn  bUioA»  9a  ^w  «eX9X  ,S  t^foiaO 

•«j/f  axU  lax^oo  a^'l  lo  :i¥aXp   Dii^  ol  v»4  ^  yUXXal  "xal" 

lo  ''#a;;oo  mJuii  lo  ripbio  «ill   ol  Aoaaibeifo  nX   ,C£«eid|  It 

.0X9X   ,!:i  xXi/^ 

itavana  aa  baXll  laaXI»qq«   .(tXtX   «S  la^oloO  nO 

lol  badalxivq  atf  loe  klucda  eA  ^m  9Utt»  tf^iw  ol  alxrz  »ifl   o4 

!•  labia  »di  iillv  xXq;iiO»  el  ctuiXXaI  lol  ivuaa  1«  ^qmlnaa 

^aa  ol  alloq'Xi/q  IftcXXoqq^  ,t»v«fTa  utisi  nl      .OISX  «(DI  \;XiiX* 

rflJN  affoi^MXo^   nic(  ^0  v^olajUf  baXl«#«b  tattaaapa  a  lU-xal 

"io  taijni   •rfi   nniijua^A      .^f  II*ur3f<  •x£l    .^TiraiXo  laanal  eld 


the  aaever,    it   oannot  "be  raid  isrithout  further  «Tldenoe 
that  the  -xitt^rn  <ic,znplain«(l  of   In  th^  original  decree 
vero  en^thliig  aaox'e  than  irrf^gxilar.      Tb«t  logal   services 
rendared  "by  ayp<»llant  for  iippelleo  up   to    th«   time  of 
the  entry  of   tbe  original  decree,    if  wn  set  forth  in 
th«  anever,  were  fairly  aiad  reasonably  worth  much  more 
than  the  vhele  ©f   t>i€-  amount  due  appellee  in  the  original 
oausa. 

Cn  Cotcber  3.1,   1915,    the   oo.irt  entereU  aii  order 
•ubiitanti&lly  as  folloim; 

lat:   That  appellant  "through  an  illegal  and 
TOid,  and  in  affeot  fraudulent  decree,  and  in  disregard  of 
his  profesBional  ohligation  to  complainant  herein  ae  hio 
client*  and  in  violation  of  hi a  offioial  duty  as  an  at tor* 

ney  and  counselor  at  law  of  thie  court*  heretofore  obtained 

and 
from  the  handu  of  the   cl«rk  of   this   court/from  the  ouetody 

•f  the  law,  the  bmj^  of  |dl6»33,  a«  averred  in  the  amended 

bill  of  complaint  herein  and  in  the  amended  petition  of 

complainant,  which  waa  fil(>d  in  thie  cause*  on  Inarch 

24,  191S. 

2nd:   That  having  failed  to  comply  with  the 
ordr^r  of  July  13,  IV  1&,  appellant  tiae  been  guilty  ol  a 
contempt  of  oouxt  and  stands  ooxtimitted  to  tlve  County  Jail 
until  he  ^hiall  comply  with  the  order  of  July  13,  1915* 
or  be  otherwice  Aisoliarged  from  imprisonment. 

Inasiuicui  as  the  contempt  was  bassd  on  a  viola* 
tion  of  the  order  of  July  13,  1915,  it  becomes  necessary 
to  determine  whether  that  ord<^r  was  legally  authorised. 
If  the  original  decree  was  a  consent  decree,  then  it 
would  follow  that  the  bill  of  review  for  errors  of  law 


.8. 

•on«l>lvft  •x^jCrtifl  tuonJlyit  Al»«  «f  ^mm«&  ^1   ,'ie>rsc«  oilt 

"*•  »fliJl/  mO   o^   qv  »i»Xjr*t;crii  tol  tn«J/ffq<;i»  \ti  too-tsbntu 

oJk  riJidl  ♦♦•  wn  "it   .'^•jnauft   I«r.ig/no  ^n'r   "^ro  >:tJ«»  sit* 

•iwa  KouR  dtt9w  xJCtfJtffoejRirr  her.  xXtlrl  ♦a»w  ^'i^^tiOM  cdi 

.9(iJiJK> 

'to  Mjia*^>lb  nl  bxis  ,»orLO»i>  .tasXjJifUjrxt  iDofis  uJt  Jtv.   «bl9T 

aid  a«  fll«i9il  inmnlMiqinoo  9t  nol^a^lld^  SjtnoXmB»Ti9rin  9Ut 

-194 j«  am  a«  x^uJt)  X«loJiVxe  aid  it  aoi^AitiT  al  i>n»  «*n»iIo 

Xbo^UTD   «il*  flMnclN^-Xi/oo   nltU   to  ili9i»   9iLi  to  abiuMf  tit  a«tl 

lo  ttol&iSwn  b«ftfiMu  aif*  nl  ttim  aini9d  ^Blulqacoo  lo  XXltf 
h9T«lf  no  *t»R««&  altit  si  bsXit  «£nr  itolriw  ,  tjcumialearoe 

.axcfx  .m: 

ruij   it^xw  xX<ao«v      r    ieliiil  yilraai   JniCT      ;:)oi; 

xx>it>   y^^otfoO  vril   oj   bft/*l«riao   cbajus   ^^.l,i  j'ii;oo   to  iiiaajnoo 

«fiXQX  t^X  \iuZ  In    isbto  •sit  tUim  xXqaoo  XXjpiP  mn 

.^oMsnoaiTqai  aro^l  tei^ArioaXA  •alimnjo  i»<3  i» 

•«XoXt  a  ao  baaAcT  Mmt  tq.mitiao9  sdi  »«  ;i»M<a««nI 

Vt»aaaodn  avmooatf  41   ,dIQI   ,&X  xSmI  ta  ivbva  ani   la  aoX$ 

,b9»XiodtuM  xXIb^vx  a«v  i^bio  imit  latLfdfi  9mtJn94^k  oi 

iJ(  nnd^   (aoioab  ^nttanoQ  a  aaw  va-xrob  Xjuxl>iv«   tiU  t) 

wai  la  aaarxa  lol  wolvsr  la  iXltf  rndt  ttuii  voXio1:.6li«fV 


apparent  on  the  faoe  of  the  deoree  would  not  lie. 
The  hiotery  of  the  prooeedlnge  in  the  original  oauee 
as  it  app«)are  in  this  reoord,  ehowing  as  It  does, 
ftMong  other  things,  the  examination  and  approval  of 
the  decree  by  the  auas^er  in  chancery  and  the  "O.K.* 
Vy  the  eolicitore  for  the  parties  of  record,  compel 
the  ccnolusion  that  the>  original  deoree  was  a  consent 
deoree.   In  llrie^^er  y.  I^rie^er.  221  111.  479,  the 
court  said:   "The  deoree  should  ehov  upon  its  face 
that  it  tma  entered  by  consent.  »  »  »  But  in  Anastronj?; 
T.  iJoojasi,  euprg^.  it  was  held  that  such  a  showing  is 
not  indispensable  and  tluat  the  a£;ri9ement  can  be  shown 
by  other  oYidenoe  n^idi  do«%e  not  contradict  the  record, 
but  is  consistent  with  it," 

It  is  stated  by  the  appellee  that  *lt  would  be 
a  good  plea  to  a  bill  of  review  that  the  decree  in  the 
original  cause  was  entered  by  consent;  but  such  a  de* 
fense  muet  be  pleaded  or  insisted  on  in  the  answer.** 
However,  in  a  conterapt  proceeding  wh^^r**  the  conduct  of 
a  solicitor  of  record  is  in  question,  the  chancellor 
has  authority  to  consider  the  whole  record  as  It  appears 
before  hia.  Holding,  therefore,  that  the  original  deoree 
was  by  consent,  did  the  lower  oourt  have  jurisdiction  of 
the  bill  of  reviewT  In  Krieger  v.  Krieger.  supra,  the 
oourt  said:   "Such  a  deoree  is  not  in  a   strict  legal 
sense  a  Judicial  sctntenoe,  but  it  is  in  the  nature  of 
a  soleam  contract,"  A  consent  daoree,  especially  in  such 
a  ease  as  this,  where  there  is  a  fund  to  be  distributed  and 
Mtny  parties,  is  frequently  a  oomproxaise  that  sometiiaes  in* 
oludes  and  involves  matters  dehors  the  reoord,  and  which 
are  not  entirely  consistent  with  the  technical  issues 


,9tl  ion  t»Xi/ow  ••'io*6  9tlf  lo  MAl  »fll  no  ln»ru^(«« 

««»ob   Si  »m  SBiwOi-ia   .liVMot   nir'i  at  »iC0^crn«   *^   oji 
!•  lAVoraqs  btui  (toiJaciiKunn  •!(#  «»BRiiU  iwil-ta  Bnopia 

tmmant  a  •««  ••ito^b  iJuiJLslno  sfU  iJnU  0oJt«uionoo  oiU 

•dS   ,«T>   .XXI   Its  .isagJtrLl   .Y  ttawitTrt  k1      .©^aesb 

•f>Alt  Bil  nntiu  irotUn  bXtfOtdm  ••^••D  •JfT*      tbbsl  ^11/ oo 

y^oTl—«A  ni  ttffl  «  •  «   .^fT«»n«  ^  A«i«^aft  mm»  ti  tjuii 

■  1  v^lwodi  M  aoLi9  tufii  bl*ti  a«w  ii     tiOSMk  *lULStS£L  jJL 

mrofla  dcf  n«o  ^neasBitaA  sxii   l«f(i   luia  •l^»mnt%»ibtti  tan 

9il^  rri  ••'ro<»^  9Ai  smit  wvJtTvn  10  XXicT  0  •i  MUtLq.  boos  « 

it»IX»©nArt«  »it*   ,nol*t<»wp  nl  ai   b-xoosT  lo  -xo^lalXoo  m 

mxM»<Jiqa  tl  mm  l^iooi^-c  oXo^Cv  ndt  fblmaoo  oi  xiliaAium  mad 

Mrco«b  X«Rl»iYo  9/(i  i«fU   .•^otoi^iCi   .yilbXoC     •ajbd  •lolotf 

!•  aoiiotbitltui  **rati  ^nroo  ybwoX  otU  bib  .^ntOMOo  x'  osw 

OiW   ,«<!«»  .to a»i'm  ^  icoay^-pl  nl     fwtft  !•  iXltf  oili 

I«])»X  ^oitla  »  al  iof,  ai  s^to*!*  «  /lotfa*      :bl««  iij^oo 

lo  •tufmt  9di  al  ml  tl  iiftf  ,«oit9la««  lai&ii^t  «  ••«•• 

jlojta  ni  x^^*^**<(**  ,»«rtft««»  iitOBflOo  A     '*,;lo«^lnoo  nnXoo  « 

baa  b9ta4lt$»lb  m   •>  fioiil  a  ml  at^Mi  AtnOv  .aldt  aa  aaaa  m 

•al  a^akibtaaa  tatli  ••Isiovqiivo  a  xX^ft*^^'^'^  »^  «attlj-uMt  xit« 

iloiilv  bois  «bTOt«ic  aAi  mtaiiab  anaiiam  aairloml  bna  9abuia 

aAjuaal  Xitoiiu^ooi  aAi  At  km  iaatalaMoa  x^axlttta  ton  axa 
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preoipitated  "by  the  plcadinga.   In  Armatrong.  SX  ^  Ix, 
Cooper.  11  Ul.  540,  Mr.  JuBtic«  Caton  ■aid:   "A  deor«» 
■Ad«  by  oon«ent  cannot  hm   appealed  from,  nor  oan  •rror 
be  properly  assigned  upon  it.   Sren  a  rehearing  cannot  be 
allowed  in  the  suit;  nor  oan  the  d' cree  be  set  aside  by 
bill  of   review,*  and  in  Bradish  T*   &e_e.  1  Ambler's 
Chan.  Rep.  229,  the  chancellor  said,  suggesting  a 
remedy:   "Where  a  decree  is  made  by  consent  of  counsel, 
there  lies  not  an  appeal  or  rehearing,  though  the  party 
did  not  r(»ally  gire  hie  as  rent;  but  his  remedy  is  against 
bis  counsel*" 

In  the  instant  case,  therefore,  if  the  bill  of 
review  only  Ciiarged  errors  of  law  apparent  on  the  face 
•f  the  original  decree,  it  was  not  error  to  overrule 
appellant* B  demurrer.   Further,  if  the  bill  of  review 
sufficiently  oiuvrged  fraud,  certainly  the  appellant's 
answer  should  not  have  been  stricken  and  the  appellant 
denied  a  hearing.  We  believe  It  to  be  the  law,  also, 
that  even  if  the  court  took  Juriodiotion  of  the  bill  of 
review  and  of  the  answer,  the  chancellor  would  be  en» 
titled  only  to  revise  the  terms  of  the  original  decree,  and 
would  not  have  authority  to  order  appellant  to  pay  money 
to  a  third  person,  e.g.  the  clerk  of  the  court.  We  are 
•f  the  opinion,  therefore,  that  the  entry  of  the  order 
•f  July  13,  1916,  was  orror. 

Xt  nay  bo  tJiat  if  an  appropriate  issue  were 
formed  and  u  trial  in  ;,  proper  forun  had,  tiiat  the  evi- 
dence will  show  that  tppollant  was  equitably  entitled 
to  the  money  he  received  from  the  clerk  of  the  court, 
although  that  part  of  the  decree  whioii  provided  for  i% 
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Xtf  tblvii  i**  W  sfti^tb  Miy  fu»  ice  ;iluii  9ili  cii  i>«voiX# 

■  *rt9l(fQA  X       *--^-     y  rtBlftWTf  "*  '"('     *«w»iv»*x  t«  XXJttf 
A  arrlta«^5uu   ,bla«  -roXX^ooiulD  wU   (fSS  *qpfi  •omO 

$»ai.M^  ni  %b«ai»t  aXi{  Jtttf   stii»aa/j  .till  vri^  icXXo'^'x  ^«n  bib 

".Xtt'vavM  aid 

•o«l  9fli  flo  infi^£Uiqti  waX  to  atottd  Jt>»grxju:u  xJ^o  vraXYvi: 

•X(m«vo  o^  ^oa:i*  ion  ««ir  j^i   ,»«^neJb  ioni^ii*  r>ds  \9 

wtr^f  lio  rXXcf  t?Ht  tl   ,Tftifl%t/^     .ictttiCMml)  •*«ti»iXiKV 

#fuiXX»(Tcr«  ftxft  iMsli  {f«>fe>Jbttf9  eaotf  •vaiC  4^o«  bii.'flKU«  «»<ffMUi 
«o«X4;   «waX  affcT  imT  •^   ik  tn<yll9t(  nH      .gsir'cjiiHi  a   'i>»U»b 

•rr«  0tf  fefLow   iaXX?onAtfe  ftrfi^   ,.v«iniMi  eri^  l«  tma  yt^Jtfm 

bna  ,<»«^t)«l>  XAnJt^i'Xo  oHi  to  tunni   »dl  •Alrtt  9i  xia**  iflSli 

X»tiom  XA^  0'   fiiBLlinin.i  -t»&to   o#   >i,iXao<i4«A  •xstt  -' rn  Mmow 

•XA  W  .#1^00   aili  lo  itiftXd  Mil   •:8«*  ,«eat«<i  .^ 

i»tio  t^'i^  i|riiflr«  Arfi  «AiU  ,««KO'iotk>;I^   .noiiclfo  v^i^  "^^ 

,Y«tn:e  ajmt  .(ixei  .SJ  xS^\  !• 

9t«v  Atiaax  •  JAl'xq  :  '■  11  tm  -^>  il 

•Xy»  »r(^   iiid-t    (biul  flujioi  ^o»joi  •  rtol 

l)aIiX.tc(0  \;,X(^i)^  Ijj^  aAV  Janl£»\i<i 
,>7i.;on  ii  laorrl  - 


paynent,  was,  ocncid  ring  the  iseu*  la  that  case,  irregular 
and  «rror.   Und' r  sucVt  olroumsst^noftss  tha  eonduot  of  tha 
appellnnt  might  be  ahown  to  be  entirely  innocent.   If, 
hoveyer,  in  such  a  oaee  it  were  shtim  th&t  appellant  aa 
BOlioitor  brought  about  the  irregularity  in  order  that  he 
al^ht  personally  profit  by  obtaining  money  from  the  olerk 
•f  ^Jhm   oourt  to  which  he  waa  in  no  way  entitled,  th^n  hie 
condjiot  would  Justify  oondeamation  and  punishment. 

Upon  a  careful  sorutiny  of  the  record  in  this 
eaa«,  and  aatfuiolng  the  truth  of  the  facts  set  forth  in 
appellant's  anuwers  to  the  bill  of  review  and  petition* 
nelth«:r  of  which  was  entertained  by  the  oourt,  it  would 
seem  that  upon  a  trial  the  equities  may  be  entirely  with 
appellant;  that,  although,  technically  considered,  some 
of  the  proTislotts  of  the  original  decree  were  Irregular, 
having  in  mind  thr»  exact  issues  of  the  case,  the  charges 
■ade  by  appellant  for  legal  servlees  rendered  his  client, 
for  the  payment  Of  which  the  money  was  appropriated,  (and 
which  constitute  the  practical  basis  of  this  litigation) 
were  generously  low, 

We  are,  therefore  of  the  opinion  timt   the  order 
of  the  lower  court  in  adjudging  appellant  guilty  of  a  con- 
tempt of  court,  is  erroneous  and  should  be  rewerued. 


(  CVEll) 


fiWlv  xX0-xi^nfi  9xS  x^ies  «ait.ii'p»  i»^i   liMlti  a  tiiM^u  SmU  aui»a 

«VIAl|pnnl  •!««  Mntovfr  XanXii^^ao  ^m  ';o  •jooJUiXto'u;  AivJ  to 
m^UKkt  <»t(#  ««(uiei  •1(1  to  4»i/ifBl  JoAx*  r<(i^  IdmXm  4X  n^rmS. 

•9t9X  KXeuoiac^ii  •lov 
-1x00  «  to  ^XJtJi/s  ^n«XI^.,  sif>   >MJi-i>ii .,:»'.  iii  '    rwnroX  »ri^  Ip 


(HJTVO) 
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MR.  PRESIDING  JUSTIGK  0* CONNOR  Bpeclally  ooncurring: 

I  Agree  with  the  conolueion  reached,  but  not 
in  all  tiiat  is  Raid  in  the  opinion.   In  My   opinion  the 
deer««  sntered  in  the  original  case  was  not  a  consent 
deerse  meroly  betoause  it  was  G.K.M  by  the  solicitors. 
Suoh  a  daeres  may  or  may  not  bo  a  oonssnt  decree,  depend* 
lag  upon  the  eiroiirastanoes.   In  the  original  ctaae  evidence 
was  introduced  before  the  master,  who  made  up  his  report. 
Counsel  for  defendants  in  that  case  were  satisfied  with 
the  decree,  eo  far  as  it  affected  them  and  are  net  ooak> 
plalniilg,  but  there  was  certainly  no  consent  so  far  as 
appellant  said   hie;  client  were  concerned.   Furthermore, 
on  the  hearing  before  the  chancellor,  appellant  did  not 
in  any  manner  contend  that  the  decree  in  the  original  oas« 
was  entered  by  consent,  and  it  is  elementary  that  such 
contention  cannot  be  urged  for  the  first  time  in  an 
appellate  tribunal*   I  am  ef  the  opinion,  hewrwtr,  that 
the  order  of  coiaaitment  should  not  have  been  entered  befora 
the  original  decree  was  corrected,  nor  without  appellant** 
haring  an  opportunity  to  be  heard  in  support  of  his  answer* 


-G- 


•tii  nolalqo  \ft  nl      .noinlqo  stii  nt  foiaw  nt  tsuii   ISm  ni 

itiBtttton  »  ton  ««w  wmmo  LialT^l%o  •dt  al  ti»X9Sn9  •••xo*i» 

,niotiotlom  BdS  xii  fr'.S.O  ajw  il  %%ua»«4  \L9X9a  •oTOsJk 

•to»4»b   «««rte«6  innarYoo   »  «cf  ^on  yud  10  >(■«  nftrtoab  «  rCeuC 

xii^iv  i>«jtlaii«t  frt  •ajiD   iad^  nl  •^riiibniAlt^b  tol   XsaiuioO 

•«oe  ^9fl  »'xji  tiOM  amii  b9teo'z\»  ^1  tji  tot     on   ,9ate«6  dxU 

•«  T«l  OB  JirstAOo  on  -^Xaiii^rcftd   rjsw  a^fiif^  i-t;<f  ,aA^fl^£-i^<Z 

ioa  klh  tn»l£9tiqa  ^lollAxaumtb  tii  •noleif  sRititf>if  »ffi  no 

•8«o  JUnifiiJk'to  aiU  ai  asYoal)  adi  tmit  tttf^^Roo  xanoan  vui  Itl 

iioi/a  i^juil    ^'xa^munaX9    al  ^i  tttm   t^ttftmmo  \^  b»fitf   asv 

tut  nl  »£iXi  Satlt  Bdi  X9(t  bai^'w  atf  ;tonniio  noi^rr» j^nao 

tMii  ,tUMr»vod  «noiflJt«o  adl  ta  ^m  1     .Xnmrtfltl-  a^«/Xa<xv 

rxo^atf  bUTBiAB  oeatf  aroft  ;^ofi  bXi/Mlt  itx^tstitm9t  to  taik-xo  acU 

«*^n«iX»qq[<*  Suotiilw  fan  .fesloaTsoft  aanr  aaxoat  XjutlT^lro  tuU 

•tawcoB  aXff  to  txocqua  ni  itiaaii  atf  o^  %$  lnuitOii<io  nm  yilTJut 


394     -     22JI49 


****^*A?iBB««w««.W«s"!«''*^'" 


va. 


PK41.  -imUL 
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ThlB  ia  «i  ciatitiin  in   trovor.     'it!i«  daoXamtion 
contains  two   eountOf    tsuia  ia  iiiit  eon7i<in iionttl  farm,   and 
th<»  oUitiir  varying  \,u<&T^tvom  in  (iLda.itu$  to  Uic   av^rmtmt  ra* 
•l^i^ctlug   t.U6   d  :./<£»  I«uit'd  kti«»d»X»aKt$  tkat  the  proyorty  wa« 
pl&iutiffa\   Uiut   dofunUtOit  ^contriving  nnU  fruuduiontly 
inttmding  criiftlij^   eina  subtly  to  a  coiTtt  ein<i  aefraud  thv 
pXuiatifl'fi,  la^X'A  nut  y«:t.  a04.xv«$r«d'''  0to» 

ihij  pr0»I  «iaauc(ad  «mtt  to  the   afffiot  tlmt  defendanli 
oir«u  pX«i.iAtifi8  u  daXttnce  of  vX7i.40  on  a  biiX  for  gooa» 
pr<iViouiBly  ehip^ttd  tsuEia  »ttttt  one  of  itn  vnipXoyob  to  defendant's 
|>Xii^«  oi  )»uiiinctt(«  who  told  »oisi«  on«  th^ri*.  giving  diroctiunn 
nibout  ita  ba&in(to&   that  plaintiff  «(3uXd  not   ship  tho  gnods 
in  question,    whicii  aei'tmd^it  hud  ordered,   untiX   that  biXX  «&• 
pbid,    thtet  thttjc-oupon  the  party  addr««a«d  ettid  he  w^uXd  vend 
the  ehcek  th&t  ni^t,    %ikix\,  \.i\^  ch'icic  iv&s  not  sent,    that  the 
gtiode   Aer«;  aiV«i.v^rdi»    (t<itlicr   thut  day  or  the  next)   sent  and 
delivered,    and  th^^t   ih«  next  d«iy  an   involuntary  petiticm  in 
hi«r«Jcruptey  tfa«>  filed  agaXnet  defendtint* 

'ih«ir«  ir&a  no  #>roof  of  &  ud»iu»i  endrefusaX,   M 
averrt^  in  the  deeXaxottion,   plaintiff  roXying  vdiolly  oa 


««>es!;    -    »ee 


10 


Wi     r^l. 


■■Dl 


V    ;   J    :l,;i; 


dfa- 


c'3iV-j:-l,  -     ^.    

•lU  ,  «  jia  ni; 

bOB  looa  <^x.fMi  •<(J  to  vit  .. 


XI*  j;v,'.'  ,  .J 

:     .'J 


no    n.i  i;  US    !*rtiYl    '..         .i;itj.*(l<i     ,r^^i/J»•Vi«i. 


•a> 


•veil  a  stni«»  of  f i&etn  a»  etmstitxatin^  fraodulent  and  wron^* 
ful  po«s«a«il«»i).  boottua««   aa  eXalncd,    daf^mAsmt  obtained     th« 
C9odB  without   lnt*:ndlttf.  ta  fulfill   At»  proalse  to  pay  for 
then. 

At  th«  <il.09«  9f  plolntlf-fn*    a-^it-jnoe  ^.isfandjait 
»OT«d  for   un   inu'  nj«3ted  v«rdict.      It   io   claar  up'wi   «uoh  u 
■tata  of  facts   t>i^  jsotiim  «»hnald  hti,V9  bton  g;rjmt«d,    for  the 
«vlci«nc«  did  not  tend  to  ahow  thnt  ddTujidnnt  did  not  obtoin 
poeseattlon  of  th^  goo'iri  i.'fc'rC'uJIy.     The   fwily  b«j»i8  for  th» 
•catiantion  xhut  th«  d«f endmnt  obtalnad  thais  tmX^wfvilly  la 
that   it  -lli  not  Inttnd  to  fulfill  Ita  px>07aln«  and  thorefora 
fraudul«ntly  Induodd  a  d9lltr>?r7  of  thu  gooda*      It  la  too 
wall  aaitlad  for  oltaion  of  attUioritloiii   that  th»  Qtiking  of 
a  proniaa  with  an   intont  at  th«  tiao  of  not  parfomlnff  dooa 
not  eonatltuttt  a  fraud  tmd  la  not  actionatlylt     (^rubb  ▼*  «11»^. 
249  111.  456):     and  If  dollTery  vaa  Intended  to  be  oondltlcmal 
ttpfln  the  payiaent  of  at:  Id  bill  then  no  right  of  aotien  aoorued 
without  notloe  by  plaintiffs  of  their  election  to  reaolnd  the 
oontraet  and  a  dcatand  for  the  return  of  the  goodo*     In  either 
aspect  of  the  oaae  a  d«ii»nd  waa  necessary  to  the  naintenanoe 
of  the  ault.     Hone  vua  made*     >2or  does  auch  a  atate  of  facta 
ahoe  a  general  or  opeclal  pro^^erty  right  to  the  gooda  In 
plaintiff  a  or  slgl^it  to  their  poeueaaitm.     Himoe  the  notion 
should  hare  bean  allowed. 

The  eltuatlon  was  not  changed  by  Introducing  eTld- 
eaoo  In  defense  to  the  effect  that  the  only  peraon  ?jLUthorised 
to  algn  a  cheox  for  the  d«f «ad«uit  had  no  knowledge  of  any  re* 
quoot  for  the  payt^^ent  of   aaid  bill,   after  w.nloh  defendant  again 
noTod  for  an   Inetruoted  yerdiet  In   ita  behalf.     The  leotion 
ahoxild  then  have  been  allowed,   as  there  could  be  no  reooTc^ry 
at  law  in  an  {^ctlon  of  trorer   in  auch  olrcuraatancea.    But 


•«• 


•  .-ft     t>^iil«/{f«  ttimhm\9h   .frMti«X«  uu  «»«u»''«t(f  ,fi«l«B*«a»4  lul 

oto^cfQ   Ion  bXt  Jfuihn  '^-rt^-S  toH  titb  •d«aiilv» 

»iU  to't  aXejioT  xXnc  •ffT     ,\f.lu  -'dS  lit)  i«olKM»«««q 

tfy  T.nt>  tiiOi  ^ttiiltot^Jim  lo  fUit//./^»  not  ihiX,^.***  llvm 

4^Xijt  .Y  ^isaSt)  ,,t^llS^u»k$rfli  torn  HI  l>o««  tiMtt  a  •^tx^l^snoo  ^oa 

bmint>9M  m>linA  \9  iO^kx  a«  «»f(#  Xlitf  fri  »«  t«  /Ae«i(«4  tH^  m*  tu 

B^aot  t*  •i«#«  A  ttouti  •»o^  <xe'^     •0fr«R  •«»  tkmll    *iiuM  Msii  to 

.iXtrvAXXA  m#«(  alraA  klimrfa 

•<ii  x(Ts  to  a^lMiXvoni  on  hjui  ifttdia»*t»ik  ^cU  t#t  AmiId  «  ami*  o# 

ra«9«i  ^aiU).cn»t*b  d»triv  -xeita  .iXitf  ht9%  te  ^fHMi%»i  OiU  Ytt  iw^ap 

nelStM  •MT     .tXjiA*tf  t^JL  tsi  ittlbiutr  i>04Mnif««i   it*  icot  bvvMi 

tr^TOdO'x  nti  •(;  i|4tf«4l  ftnoiU   a«   «i^«liXX«  10^4  trAd  «»d#  btuoHM 


-3- 


on  another   trial  plaintiff  may  he  nhlm  to  show  a   con- 
ditional  delivery.     The"  Judgtuent  will   therefore   ba 
reversed   and   the   cauae  remanded, 

RSVSRSiiJD  AHD  HHHeAKD:®. 


■noo 
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AppeXI««, 

▼  8. 

AlifiA  VYBARSXA,   FAUX  VTDiAMBA, 

sad  nurxwu  lsd^hxr  aad  dAkUiL 
LXDlERMt.   trading  «•  I.«d«rty 
Bros.,  (I}«f«ndant») 

ausui^B  jLxnsiaak  and  aAiiuix 
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On  Attftust  10,  11^14 •   tha  oomplalnant,  John  J, 
GoraaX«3f,   filed  his  bill  of  eo»plAlnt  In  th«  ilup«rior  Court 
•f  Cook  County,   1»   which  ho  allogod  that  he  had*   on  July  31, 
1914 (   reco7«»rod  «  Judgment  cufainst  th«  defendant  AnnA  Vydftxena 
tot  95*050;    that  on  August  5,  1914»  ma  execution  ^ms  iaeued 
on  said  Judi^aoAt,  «&ioh  was  returned  August  8,   1914,   "no 
part  satisfied**;   that  the  defendant  Anna  Vydarena  was  at  the 
time  this  Jud^ent  was  entered  the  owner  of  a  wr«ater*s  oer» 
tifioftte  of  purohast  for  real  estate  in  Chioago,   known  as 
870  Slston  avenue;    that  for  the  purpose  of  defrauding  the 
ooioplainuntf    she  had  isade  a  pretended  aa^lgnaent  of  this 
certificate  to  the  dafendants  Butiolph  Lederer  and  iaciiuel 
Lederer,   trading  as  Lederer  Bros,;   that  this  assisuffl«at  -was 
without  consideration  and  was  made  with  the  intention  of  de- 
frauding the  ooaapln-inant  and  other  creditors;    that  wtkila 
title  to   the  oertifioate  in  question  ia  in  Kudolph  Lederer 
and  BflMliel  Lederer »  Anna  Vydarena  ia  the  owner  thereof  and 
all   interest   therein,   and  that  the  oertifioate  in  question 
was  assigned  tc   the  i  ederers  with  the  Tiew  of  protecting 
the  property  of  Anna  Vydartma  fron  the  lien  of  the  Jud^ent 


evvss  -  i^£ 


.fnoo  fioxAMMi  mm  JAS 


N    ) 


8"       A.I  20S 


.yi»Z30io*  .t  ifiiot 


,«#R«XXi»<t^A 


«.i:k«i3ffiu 


.tm^  im  to  Hdijuuo  m?  toeirtju  acviR  s^ 


.;i;< 


Ana  to«t«lt}  v:-    •!   AflttlCflZkv  '  Tfl 


In  favor  of  th«  oomplninRnt,     The  1»11X  pimys  that   th«  <!•<» 
fmdants  Annii  Vydnr«bA,  Paul  Vydnr«nii*  Hudclph  li«d«rer  imd 
S«nu«l  I.ttd«r«r  b«  d«<ir«ttd  to  pay  thtt  nsucwat  due  the  ooBtpIaij>> 
ant*   and  to  apply  any  property*   real  or  pereonnl,  belonging 
to  Anna  '/ydarena  or  held  In  trtjet  for  her,    to  the  pa:yn«nt 
and  satisfttotion  of  the  *aid  jud^^ent* 

Answer  under  oath  was  not  waived  in  tjri«  bill, 
and  a  ewom  answer  ima  filed  by  the  defendants  In   which  they 
admitted  the  entry  of   the  jud^^aent;    they  denied*  hov«ev«r, 
that  Anna  Vydarena  was  the  O'^ner  of  th«  master* «  ocrtifioate 
In  queetion;    that  tht  aaaignriient   to   the  I  ederere  wai^  v^lthout 
ocn si deration  and  that  it  was  made  with  the  purpose  of     dc* 
frauding;  the  eoaplainant. 

It  is  alee  eet  u-^'  in  the  «Rn«wer  filed  by  the 
Lederera*   defendants*    that  th«  sBaeter'e  oertificate  in  ques* 
tion  was  purchased  by  Anna  Vydarena  on  beiiaXf  of  her  husbnnd, 
]Faul  Vydarena,   for  the  suis  of  |4«450;   that   title  to  the  oer- 
tificate was  by  at  stales  talcen  in  the  nnae  of  Anna  Vydarena; 
that  imil  Vyd<»rena  had  advanced  towards  pasment   tiierefor 
#460*   «nd  that  en  June  28*   1914,   the  defendants  Hudolp^  and 
t&aaiiuel  i'Oderer*   as  Lederer  Bros.,   loomed  to  Paul  Vydarena  the 
balfxnee  of  the  puroha.8e  money  of  the  certificate*   ^3i99&* 
•ad  ISO  for  the  continuation  and  esca-^xi nation  of  the  abstract; 
that  thereafter  the  certificate  was  assifosied  to  the  deferul- 
ants  Rudolph  and  i^aieuel  Lederer*  as  Lederer  j3ros.*   to  seours 
thcBi  for  their  loan  to  }aul  Vydarena  of  the  aforementioned  sum 
•f  14,040.      It  is  also  alleged  in  the  answer  that  in  addition 
to   the  above,    the  defendants  Lederer  Bros,  advanced  to  I'wmX 
Vydarena  the  sura  of  #600,   wMoh  mas  ueed  for  the  purrroes  of 
obtaining  quit-olain  deeds  from  Christine  /roghnand  AnJcer  w. 


kum  f%»b*J.  xfqi9fti#H  .««»««*xV  luMl  ^mdrnxa^xf  maak  •ttmbm'i 

#a»M^^  ttiii  0$   ,fA  vol  tfBirti  i)«rvii/  jt 

«frt^   3<i>'    nJt  JbttTZAv  loo  »««  ifinv  tttfeoif  WtWaA 

i»Ubi  ai  c^oabotlsft  ^d^  xt  h»ll\  mmm  «§«•««  tfxov*  m  ham 

•#«oltl^*o  r'to^ftMB  •d^  to  T»nr*  %A»  MNr  «iwsiil)>^  MuMi  twit 

.t>a'^^fl«ix(  -1911  tA  liAi(»ii  a*  MWlAlltV  «<*nA  x'  As^ajwCvYifq  •«»  noit 
-«»Q  »i<<t   9t   »iiU   i»nit#    (Od^.M  !•  ouA  «t<t  Yet   .MtotJtfrtV  I<^«^ 

«ot»t«»rtr  iM^t-OKF  tViAwoi  iMioAavlNi  JkAd  mtmitffih\Y   itmi  tmtit 

»ar   ««*««utl^T    iafali  ot    IHUMOX    ««»«tC  «»t»ib{  .t»T»&»«^    X«IM«t 

j/OA-viAdr  tit/  1«  i*t/^«nliMar»  Aom  <nii>'wai#no»  uiW  '<*>1  i^f  iifui 
ooiiiblMa  si  f«iM  xtmcnn  mtf  at  b*iftX> 


Jaoo1»»on  to  th«  r«*I   «»tat«  d«aoribod  in   anld  mi%at«r*s  eeir* 
ti flout*.     Th<i  <l«fttnd«ntt  In  th«lr  mnowmr  d«ny  that  th«  ottr- 
tifiente  im«  transforred  to  thcsu  tex  tJae  purpes*  of  defraud* 
ing,  the  ooaiplalnant,   «md  that   tli«y  hold  th«  s«a«  in  trust  i'or 
the  d«f«ndant  Anna  Vydarena  or  thai  ah«  is  in  any  way  1i>«nefi* 
eially  inter«9ted  therein. 

the  cause  -wae  referred  to  a  avtgter  who.   in  his 
report,   finds  in  f^vor  of   the  luaterial   cillegntlona  of  the 
bill  of  oonplaint,   that  the  defendant  Anna  Vydavena  oAd  h^x 
hU0band»  laul  Vydarena*  hmd  by  fraud  procured  the  sum  of 
^5»loa  fro/a  the  coxapl^inaat,   and  tliat  the  defendants  Rudolf^ 
Lederer  and  i;.ia«uel  Lederer*  with  knowIoda;e  of  the>  fraudulent 
conduct  of  the  other  defendants,  had  procured  «n  asslgruisent 
of  the  oertifioate  in  question  for  the  purpose  of  prevent* 
ing  thff  eo£apl»inAnt  from  aatiafylng  his  Judigeaent  or  mmy 
part   thereof  out  of  said  oertifioate. 

Objections  were  fiX«!d  and  on  being  overruled 
were  allew«d  by  order  to  stand  ae  exoeptione  to  the  ffi»ster*s 
report;    the  excettlons  were  overruled,    the  mti8t«r^0  report 
«as  confirffled,  and  a  deoree  was  entered  which  ordered  that 
the  defendants  pay  to   the  complainant  the  su«  of  $5,0l3  with 
interest   thereon  at  5>  per  annuM  froa  July  31 •   1914,   to   aate 
of  paynent*   less  a  credit  of  4iHi;   and  also  to  pay  oosiplain- 
ant  his  neeessary  legal  oosts,   ex^enees  and  au\ster*s  fees. 
It  was  furtixer  ordered  and  directed  by  the  deoree   that  in 
case   the  defendants  failad  to  pay  the  above  sua  within  tsa 
days  after  the  entry  of  the  deoree,   the  defendant  aaauel 
Lederer,   to  whom  the     m8t»ter*s  oertifioate  in  question  had 
been  aseitned,   should  surrimder  and  deliver  the  sane  to 


^V  .   -•■ 


t4)4  nana  A  >    t^AvJ 


Joseph  1  •  Mahoa*y,   one  of  t..«  jBRstcr*  in  cJtxAnocry  of  the  3u* 
perior  oourt»  and  transfer  to  a&ld  mAister  all   tltl«,   right 
and  int@r«at  t^ieh  th«  defendant  annuel  Lederer  had  or 
elaitted  in  and  to   the  eertifioate;   and  it  was  further  ordesed 
by  the  deevee  that  the  master,   %fter  receipt  of  eaid  oertifi* 
eate  froia  sueuauel  Lederer*    ehould  aeil   th«  same  at  publio  auo- 
tion  and  turn  over  to  the  ocatplalnant  nny  auua  realiatd  fren 
•ueh  eale,   lees  the  neoetaary  Xegal  expense-s,   «$tc, 

Ifhe  defendants  lOidoIph  j.ederer  and  Saaittel  lederer 
seek  by  appcftl  a  reversal  of  this  deoree. 

the  evidenoe  heard  hy  the  jnaater  disoXoseo  that 
OMq^lainant*  John  J.  Gonaley,   waa  a  workman  employed  in  a 
tann«ry  in  Chioaffo.     on  l£ay  Ist,   1914 »  he  h»d  en  deposit  in 
varioua  bmxke  in   the  city  of  Chicago  a  eoneiderable  eu»  of 
money;   on  the  2nd  day  of  Lny,  1914,  he  visited  the  saloon 
conducted  hy  the  defenfiant  i  aul  Vydarena,     irior  to  this  tiiae 
he  hnd  had  some  acqutiintanoe  with  Vydarena  and  his  wife,   ths 
defendant  M\m  Vydarena,   ^ho  knew  that  oosiplainant  was  poos* 
•sssd  of  Ih*  money  which  he  had  on   deposit  in  the  banks,     Oa 
ih€  Iftst  sientioned  date  faul  Vydarena  infotved  the  eoAplainant 
that  certain  real   estate,   known  as  870  iSlaton  avenue,   Chicago, 
was  to  be  sold  as  a  result  of  oertain  coujrt  prooeedin4.<;B,   and 
he  requested  the  complainant  to  loan  hia  ;;^5,0C0,    saying  to  ooia- 
plainant  at  the  ti«e  that  he,   Vydarena,   ooald  make  at  least 
#1«000  on  the  purchase.     The  evidence  satisfHotorily  siiows  that 
at  this  time  and  for  soiae  weeks  Uiereafter  the  complainant  re- 
Buiined  about  the  saloon,    st<«yinr,  »t  night  in  the  rootas  of  the 
Vydarenas,   defendants,  juet  over  the  saloon.     During  most  sf 
this  ti»e  the  coatplainpnt  was  intojcicwted  thrcugi^i  the  use  of 
liquor  supplied  hi«  by  the  Vydarenas.     On  the  7th  day  of  Kay, 
1914,   ccstpiAinant  a^sreed  to  loan  laul  Vydarena  the  $5,000 


t/tali  «ft<<tJtl  lift  «t^«Mi  fttM  e#  vitto^t^  bam  ^trtfo*  xoXTimq 

•MMi  tlXtfiff  /«  von*  »ii^   ri*s  I  .t»Y«ft»'i  X»aaMtft  jtoil  •im9 

-'OP^IiB*  Xjis*I  vi[AVr.  s«*  ^imi   «»Xa4»  iiavs 

rti   ^iv..  '-^I    .iri  •BAttiji'. 

lit  »»•    jXu^sn^.Mb^:,^!;) 

A..'     ,«3(i!tjMr  vifi  ni.  iJ.«e^»r.   no  l^na  ;«xl  ..d^  -7.^9 

ban   ,iiv..  '.  iKf  o*  ajNT 

-•1   laikaX  it?    iBjli'.a'ia.a^  "  ■« 


with  wiiloh  to  puroimse  th«  property  in  quention,   and  on  that 
day  the  ooapl a ictaunt ,   ^oooaapanied  by  Anrm.  Vydarvna*  Yislted 
tilt  elx  bank*  in  Qiiian^o  in  whioh  ooisplfiincmt  had  aon«y  d«* 
po»it«d,   and  drew  ther«froa  in  all   the  uua  of  4;S,1€0,   wiiiioh 
«lien  drawn  «a»  placed  in  a  hand-bag  tJ:iat  vas  oarriod  by  Anna 
V^darenn.     /jrt«r  withdrmfing  iMa  aaoney  trttm  tho  banks  tl&a 
•OBtplaintant  and  Anna  Vydnrena  r«tumGd  to  th«  Mloon  of  iaul 
Vydarana,   ««d  th»r«,   in  the  pr«»«no«  of  eojaplRinant,  ire. 
Vydar<m«  tuiraed  the  money  over  to  her  huaband.     7h«  aion«y 
oon»i»t«d  of  |4»X00  in  ourronoy  and  a  eai»hier*8  oheck  for 
#1,000.     Tha  n«000  ohaek  nvao  on  tho  XSth  day  of  Ji^ay,   1914* 
dapositod  in  tho  Soourlty  Bank  of  Chioago,   in  which  taul  Ty« 
darana  had  an  account  of  $150  at   the  tine,     this  check  vas 
paid  through  the  Oloaring  Eouaa.     following  the  delivery  of 
the  £aoney  en  May  7,  1914 «   to  the  defendant  j^aul  Vydarena. 
the  Goaplninant  remained  at  the  Yydarenac*   fl»t  until  the 
14th  day  of  June,  1014. 

Oo«p)nin»n%  had  isade  repeated  deioande  for  eone 
eeourity  for  hie  money,   and  it  app«nra  that  the  defendant 
Anna  Vydarena  oaiae  into  hie  rooea  one  day  while  he  was  in  bed, 
and  eaid,   "here  i«  the  paper  you  were  talking  to  Faul  about,* 
and  ehe  placed  the  paper  in  the  pocket  of  oot»pl^inant*a 
clothing.     The  next  jsorning  oosaplainant  looked  at  the  paper 
for  the  firet  tiae,   and  disoovered  that  it  was  a  note  for 
#B*XOO»  whieli  was  vigned  by  Anna  Vydarena  only. 

On  the  14th  day  of  June,   1914,   the  eoBiplain.-»nt 
became  ill  because  of  exoeeiiTe  drinking,   and  went  to  a 
hospital  ahere  he  ressained  two  weekai  he  then  returned  to  the 
vydarena*  and  rac^mined  there  until  July  1,   1914,   «^en  he 
again  went  to  the  hospital  for  two  weeks;    thereafter  he  re* 
turned  to  the  Vydarenaa  and  reiaaiaed  with  them  until  July 


,<f»lj(tw    ,s>^%v    t$>  MUA  vjiiJ    £{«  i...  — i.l.9'X»iiJ  v*ic*  «aA   .aQjTlBt^ 

#jl#  a:(fiMitf  Mil  ;aoKl  ^ao»  eXtf '  Bnlir^iUhjUlv  nc^^lA     •aosiMfttV 
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«XV    i^    -     .^       ,-     _-»»U  •<!/    Hi    bt«i«9^«|A 

IMnr  jifdito  ata^     *»«^i  •ilr  sm  'U^tij,  \%  imt^wa  am  bs4  amxah 

\9  T*tYJtX»6  MAS  zatmoHot     •••«o>i  aM«i*vX9  «iU  4SJ|07£U  blm% 

^»am%MMxy  liix%  j,/u^a»^h   l^Jj    ci   «^X«X  «T  x«M  ae  x***'"  *^ 

,6fi(f  a  I    :<v    ^d    ;^  .  V  ttt«  iMivx  •lA  j>^iti  v^Msp  *at«'Xii;bXV  nauA 

*,ltfo«!'  >n.t  »\!!kv    itrv  70  Tjuict  Mft  «X  •it»ii*   9/bi««  bam 

9*taMni'  --•<<;  -.aqjaq  m^  bm»*'lq  9M  btm 

vt\»<i  mdi  iM  b»*'n>l  tamttlMlq0uti  ^ittlm%9M  tMBti  •d':     .fiiiiiloia 

tot  M««  «  •««*  iit  #ttil^  tfttftrvQmXb  kfm  ,#JU^  iAvit  »iii  i«t 

«XXQ0  ''Ni*^  '.<^  i^miit  «jiv  kioi/im   ,  .vjX*4^ 

lo^aiiB/cijaDt)  9£t«    «*i9X   ••A'  «o   (l#*X  944    n  > 

A   O^    lOIHr  »««    ,ai3ijUzX«b   •rl)b«»tK*    I9   MlftMl^tf   iXi    •«S9»tf 

mC^  01  &»ertjv4«'x  t$tuUi  •«!  {sii^vir  mriT  Jl^taiMats  •«  vn*;^  Xailq«»jt 
•4  n»4te   t^X&X   .1  TXi/^  Xilou  ftivcil  bitnicM^x  bu*  %mt%mr.mbXf 

XXiJ(.  tiitw  tmikj  diiv  bfattmx  boA  ^^artttl^xy  tdjf  9t  bnmui 


2&th|  when  for  &  third  tSa«  h«  want  to  th«  hoopltwl,  where  h« 
r«Hi«ined  for  about  tvo  weeJct* 

On  different  detee  after  Utty   7,  1914,  the  Vy- 
datrenet  paid  eonplalnant  euas  eg^regatiag  $126.  On  June  19. 
1914*  the  real  eetate  at  670  jTltten  aYcmie  wae  void  Ht  a  iu» 
dloial  »aXe  under  a  decree  of  eourt,  for  $4,450»  itnd  the 
property  «nie  >»id  in  by  an  attorney,  S.  B«  ?reud,  who  directed 
the  aMster  te  nake  the  eertifloate  of  eale  to  Anna  Vydn rena, 
defendant,   Preud  then  depoelted  the  »vm   of  5460  with  the 
matter.  Anna  Vydarena  i*ae  inreeent  at  the  eale,  but  her  hue* 
band  waa  not. 

On  the  39th  day  of  Jime  Anna  VydMirena  aaeigned 
the  oertlficnte  of  tale  to  the  defendant  4aii(U«sl  Lederer, 
•ad  on  the  30th  day  of  June  the  def t^ndant  :^aul  Vydarena  by 
written  aesignnxamt  conveyed  all  hie  intareet  in  the  oertifi* 
onto  to  IcOderer,  and  i%  vn»   then  delivered  to  lederer  by 
hie  attorney,  Preud. 

The  evidence  diacloitee  that  Freud  ia  a  brcther- 
ln*law  of  the  defendanta  aa^iuel  lederer  and  Hudolph  Lederer; 
that  he  ie  and  for  a  considerable  timut  hn»   been  their  oonfi* 
dentlal  advieer  and  attorney,  and  that  he  acted  in  the  trans- 
action in  question  ae  attorney  for  both  the  Lederera  and  the 
Hydarenaa*  The  I.oderer«  were  doing  a  wholesale  liquor  busi* 
fttas  at  th«  time,  under  the  name  of  Lederer  Broe,,  and  the 
7ydarenae  hnd  for  about  three  months  been  a  cuetomer  of  the 
flm.  The  Vydarenaa  were  at  the  tine  in  question  poeoesaed 
of  very  little  aieans  or  property  of  any  kind,  excepting  the 
•aleon  opemted  by  i  aul  Vydarena,  the  only  other  property  or 
aeaaa  which  th^  poeaessed,  so  far  as  shown,  being  a  balnnce 
in  the  bank  account  of  iraul  Vydarena  in  the  security  Bank, 
which  at  no  tiae  between  J^anuary  19,  1914,  and  ]>eoan]»er  7* 
1914,  exceeded  the  sum  of  ^IdC,  excepting  the  credit  given 


-'-^    f94»  i^tia  nt  tstntiRt  tid  titi  Jb«t»f£i»c    ;.  .iv 
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hia  for   %Q.t  deposit  df  tii«  ^1»00C  oa«Ui<iX'*a  a^eok  whioh  lutA 
bdtn  dol.i'v<ir9d  to  Juia  oy  eoapIaixmnH,     On  th«  l'iii%h  4*/  pf 
June,  lSX4t  bafore  the  a»l«  of  tiie  l-O-atau  ;\y«Rue  prop«rty, 
Xaul  Yydarena  dre^  a  aib«ek  en  t^i«  »coeunt  for  th«  sua  of 
#l»000,     7hla  oii.«oV  wtts  ofrahed  by  Freud  with  laonsy  i;;.:ssa  lay 
fr«ud  froiH  tfe«  «i»f«  ©f  lea«r«r  Bros,,   to  ^^hld-i  Fripud  hRd  mi* 
o«8  8,      ^yJjurttim  gi»v«  ^600  ©f   thl»  cum  te  hl»  wlfd  to  wnnbXt 
h«r  to  amkvi  «  (i«pciilt  At  th«  tiia«  tbt  proi^^rty  i^-as  bid  in 
for  h«r  by  Fr«\i4  «t  th.«  »i»»t«r'8  ««l«« 

It  Wits  lii»iet«d  »t  tli9  h«ftria£  by  the  d«f6Qd«nt 
Ansa  VydArotiA  tluxt  tlio  |^,10Q  ima  giren   tc  h»r  by  eowplRin* 
■At  n«  a  proo«Bt,   ».nd  t^i  »j&«  l«»st  the  whole  MKioiiat  vhilc 
•B  A  trip  to  Hiahigmt  durlDfic  <7uly*     ?h»re  i«  s^uoh  eridenoe 
in  th«  r«c:ord  touching  t^ls  ^iAsstiati,   t^^ut  the  wl«ol«  etory 
•f  th«  lo«9  of  tb«  son«y  1j(  »o  usb^li^Tftole  lutd  tmliJc^iy 
thftt  ««  are  not  iDcli»«d  to  onoiijcabor  thl«  apinien  by  r«ftr«in(r« 
to  it;   and>    Inteodj,   w«  U»vo  no  heiilt»itlon  at  all   in  saying* 
frois  the  «Tid«ue«  b««rd  by  tb«  mp^nttv »   that  both  th9  Vy* 
darenfts,   {lel.tbertitely  and  by  th«  us*  of  fraud  of  t;h«  fjrosaoot 
sort,   obtained  po»»a«8ion  of  caaiplainnnt*t  aonoy* 

It  1«  contended  on  b«half  of  th«  7  odorcro  that 
whatfTor  fraud  in  faot  ^a»  coasaltted  by  the  dofendanta  Ty» 
dar«na«   th«v,    tho  Leder«r»,   wwns  not  parti«a   tharoto  and  that 
thoy  wora  in  «o  a^naa  re«pon«lbl«  tharofar;    th».%  the  ^mxtnttx* 
•hip  Lodorar  Bro»«  dii  not  in  fact  ad-rnnoa  tho  money  to  tha 
Vydaranao.   but  thai:   tho  loan  was  j»adft  by  aaaual  Ladarar  on 
hia  individual  aoeount,   and  that  th«  o«rrtificate  of  ok1«  of 

th«  property  in  riu^otlort   ^mn  duly  tran^ferrad  to  him  for  tha 
purpose  ot   aeourin«;  tha  puysent  of   the  ttonay  vAkioh  ha  elai»a 

ha  had  adT&ncad  to  laul  Xydarana.     L^&nttr  Broa.  ware  ax* 

perieaoad  buoinoao  nan»   and  thare  ia  an  abundanoa  of  aTidittnai 

in  tha  raoord  ahich  indioataa  that  thay  would  not  and  did 


bmi  d^ielw  x'n  oiiftao  Oau,X#  ttt  1»  9t(Hi^9t  •dt  %»J  mlA 

1w  oaja  •xl7  t«l  timefii  tlti*  i(«>  :kE»#cte  •  fmvk  mmtmh^   Lmt 

•flftir  raiMMW*  #X«Cr*'    --■^'^    *'^«i  •«!•  #«U(#  knu    ftiiM»»T^    "    ^  **    '■• 

HCV  Mt  ii^«|^  #«<Ur    t%9$m^m  •lit  r^  lr«i»il  •om&Iv*  aOi  rovvt 

'.    ,. ,..    ._».    ..it  -^^  11 :io  AcAffs^aoo  «i  $i 

net  «ttt*ftoi  X«4r«vi(i  t;tf  #ii«#i  mmp^  fr.4<tX  >.(f   «««i*'i«|f^ 

•lU  ^t*  Bstri  ; ,  rtt  vS'jt  tTT  i  rsrv'^QT^  $Af 

mt»blr9  to  m9ttmt£ui4a  a*  !>»t«»4l»f 

bib  koM  iatk  i  '.^uiJ   4.«»#««^ 


not  iQitn  th«  l&rga  sum  of  jotoncy,  :|5,240»  wuioix  it  !•  atta«rt«d 
%h.9jr   adiranoad  to  >aul  Vyditrena,  undar  the   olrou:::«itanoaa 
alileh  attendad  th«  tranaactidns  in  qu«atlon«  and  in  view  of 
their,  the  Ldderere*,  knowledge  ef  the  financial  eonaitlon 
•f  tha  Vydarenaa. 

Rudolph  Lederer*  itoo  asaarta  ihjnt  ha  had  no 
interest  in  tha  trauaaactian  in  queation,  testified  that  h« 
}//».f   H040  to  laul  Vydfrfana  to  purohaaa  the  oertlfioate, 
l»atw««»n  the  first  eJd  tha  15th  day  of  JTuly,  1914,  iMad  that 
at  thie  tia*  he  hnd  made  no  examination  whatsoever  of  tha 
property  dasorl1»ed  in  tha  oartificute  whioh  he  was  to  ra* 
•aiya  as  security  for  tha  loan;  that  subsequently,  about 
two  weeks  after  th«  first  loan  was  mi^^de,  lederer  jiiroe,  or 
Ssusuel  Lederer  nada  another  loan  of  $l»a</0  to  laul  Vy- 
iMrana,  with  lahioh  to  purchase  certain  quit-el aiJBi  deeds 
froa  certain  heirs  who  clalffled  an  interest  in  the  property, 
MRd  that  Lederer  Broa.  had  to  borrow  the  ffion<*y  to  make  this 
saoond  loan. 

It  appears  that  at  the  tine  these  alleged  lean* 
wava  aada  to  I'aul  Vydarena,  who  seesas  to  have  bean  both 
norally  and  finanoially  irresponsible,  tha  Ladarers  took  aa 
aaeurity  at  all;  no  note  wns  delivered  to  them,  and  froa  tha 
avidenoe  it  is  derived  that  they  were  relying  altogether 
upon  Vydarena* s  proaisa  to  transfer  or  assign  the  oertificata 
of  sals*  liudolph  Lederer  does  testify  that  Fraud,  his 
brother-in-law  and  oonAidantial  adviser  and  attorney,  did 
laak  at  the  property  in  question  before  the  loans  were 
Buida,  and  that  he  told  the  witness  that  the  property  was 
warth  ^6,Ouo,  it   it  be  oonoadad  that  Rudolph  Laderar  con- 
veyed to  aarauel  Lederer  the  information,  given  to  hla  by 
Treud,  that  the  property  was  worth  $6,000,  then  it  appears 


■.■J  rstxv  ii4.  A<ii«  «a»ltiMM<p  tu  imtiioatfivBi^  fuU  HuN»lt«  i(sli» 
iaX  OM  I)*«Jl«Xi>  *^  nJttJt  alMittQ  «o«t 

«ff«aj  wa»xxA  AtMii  Q^itf  •a»  #«  ^«d^  t«at:«i«  ii 

oUotf  AMtf   «T«a   O^   •■•••    ttJlV    «JMMMM*tV    !»•«  •#  '•*««  %Wm 

on  j|&*^   a^taAMU  Mil   ,f  Xrfl«n»<ci»*TiX  xIXiii9A«al\  Acu  ieli«x*« 

mU  «bt1  tuM  ,jM4i  04  x»«<a»TXX«*  Mv  M«Mi  AH  six*  #«  ^liTiia»» 

i:«u.'»;ioiiA  »«ivX«*  sTr;Tr  taxJt  .^.„:^  MvXto*  •!  11  MffsJOf* 

.    i^n-xollA  barn  ti99i.wUm  l»HaiHttMiu*9  i»iM  iMM«<MU«fti(fov<f 

•Y9V  •lU'vX  Aul  Aiolttf  «aXJ«««f)  mi  ^crsHtM*  M(t  t«  4#»X 

•«»  x4t«<|07c«  tfHi   ^axil  •••olXv  m^  tit  •a  Jmcii  ka*   ,»&«« 

-noe  TA«iil^».X  ii^otM>i  ijicii  fbn^m9  •#  >X  i  .^£  fJtmt 

\4  «ia  Of  iiot.»n   iH^UmmxotHi  tii  t»««*o. 


tliat  this  •xp*rlenoed  business  mtkn   lonnsd  |5«340  on  th*  a«* 
•lurlty  of  a  oortif  iea%«  of  ottl*  of  i  roptrty  vAUoh  bo  Iui4 
AOt  exa:nin«(l.   «hen  on  tho  witnoso  stand,  tUs  dofendant 
SftHuol  Loderer  so^eaod  to  bs  un&bl«  to  give  Mueh  dsflnito 
informstlon  about  anything  oonn«ot«d  with  the  transaction; 
ho  "ims  unablo  to  toll  the  data  fi^»n   tho  i&onoy  was  Xoanod; 
ho  was  not  prosent  jfaon  th«  property  was  bid  In  by  Proud 
for  Anna  Vydarocm;  he  know  nothing  about  tho  data  of  tho 
Mtlo.  and  ho  testified  that  ho  hnd  no  roeord.  book  ao- 
oount  or  other  msnoranda  eridenoing  that  he  had  ever  joado 
tho  loans*  to  whoa>  the  loans  wore  amde,  tho  terras  upon 
sahleh  they  wore  ttado,  or  tho  purpose  of  aakini^  thea,  altuo«Bh 
he  admitted  that  at  the  tine  in  tuestion,  that  is  lAien  these 
leans  were  j»nde,  the  other  defendAnts,  laul  vydarena  and  his 
wife,  Aana,  were  indebted  to  Lederer  3ro8,  to  the  extent  of 
between  ;^00  and  $400, 

A»  indloated,  the  eridenoe  relating  to  these 
transactions  is  Tory  voluminous.  We  are  eonvinoed,  however* 
f70«  an  exoRki nation  of  it  that  a  gross  fraud  was  perpetrated 
uj^oa  the  ootaplninant.  Ootmley,  and  that  the  I^ederer  brothers 
nerer  did  «*ke  the  loan  which  they  assert  they  made  to  Vy- 
darena for  the  purpose  of  enabling  the  Vydarenas  to  get 
ysssession  of  the  oertifioate  of  sale  in  question.  It  Is 
true,  as  asserted,  that  no  witness  who  tsstified  In  the  case 
pssltiTSly  states  that,  the  lederers  knew  of  the  transaetions 
between  Gerialey  and  the  Vydarenas;  yet  we  are  oonvinced  from 
the  whole  otI denes  that  neither  Lederer  Bros,  nor  ^aiauel 
Lederer  IndiTidually  did  adYanoe  #5,240  to  i'auX  Vydarena  as 
alleged,  and  we  think  it  apparent  froa  the  whole  record  that 
the  iu»ney  of  the  eonplainant  was  In  fact  used  by  the  defend* 
ants  Vydarena  to  procure  the  certificate  of  sale  •>  and  this. 
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•▼•n   though  it  be  oonodderl  thnt  th«  sAsttr  «ho  (}«liY«r«(l  th« 

oertlfi«At9  did  7«o«iiT«   In  pm:mtnt  therefor  th«  oheok  of  Lod^ 
•r»r  Bro».  h«  ttatlfled  to  hj  HudoXph  L«d«riir  And  Fraud. 
Freud  i9  «n  attorney  at  Xmw;  lie  ••«a<»d  to  l»9  the  Active 
agent  in  the  ^ole  tranaaotlon,   and  it  is  hnrdly  prolaubXt 
that  he  would  have  permitted  hl»  ollenta  and  relatitrea  to 
»ak«  the  InyeatAent  vmioh  he  aeeerted  they  did  make  vAi&a  they 
Mide  the  alleged  adTanoee  to  Jaul  Vydarenn,     Ho  ««ourity  at 
all  was  giTiti  at  the  time  the  loaae  were  »»de*  and  eren  the 
■eouritv  of  the  certificate  of  »ale»   if  we  aocapt  all  of  the 
teetifnony  of  defesdante  as  true,   ^ouldl  have  rendered  the 
transaetion  a  preearious  one  for  the  defendant  Jaoiuel  Led- 
erer.     Frmid  teemed  to  be  the  one  1^0  manipulnted  the  deal; 
he  «ae  attorney  for  all  of  the  defendants;   00  inti^Eiate  were 
hit  relations  with  the  Leder«rt  that  he  had  aooess  to  their 
safe,   and  he  oathed  the  oheok  for  #1,000  signed  by  l«uX  Vy» 
darena,   which  the  evidenoe  satisfactorily  shoiars  was  drava 
against  the  oheok  for  41 (000  deposited  by  ^darena  in  hit 
bank  aeoount  on  Jiay  li,  191.4 •     The  evidence  heard  upon  the 
hearing  ijiustified  the  taaater  in  his  oonolusion.  that  the  as- 
tigmsent  of  the  certificate  by  >\nna  Vydarena  to  the  def«u(jbant 
Sattuel  Ledcror  was  done  for  the  purjjoae  of  defrauding  her 
oreditert,   euad  particularly  the  oos^lalnant,     Anna  Vydnreaa 
atteria  that  the  oertifieate  was  taken  in  her  nane  by  Ais* 
take.     We  hnre  no  more  oonfidenoe  in  this  testimony  than  we 
have  la  aXnott  all  that  she  related  in  connection  vtith  the 
•ntire  tranaaction.      It  in   «vident  that  the  attorney,   Freud, 
kotv  what  he  wat  doiR«;  ^en  he  hnd  the  oertifioate  issued  to 
Anna  Yydarena;    the  assertion  amdt  that  thie  was   the  result 

,f  TTot  «nd  th.t  th.  e«tlfio.t.  .1.0U14  i»«  »..n  l.—"  • 
tma.  Vyd»r.nii,  Is  .Tia.nG.  of  the  ki...l.<>«.  "«t  Fr«.d 
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IM»«««»t*4.   -  that  t)i9  oondluet  of  tJ:i«  dtf«ndAtit  i«fiia«l   X.«tiftr* 
•Y  and  hlB  brother  ^dolj^h  would  appeur  sort  r«»jionabX9  if 
th«  L«d*rera  w«r«  to  asoort  that  th«y  woro  dtaliag  vlth  iaul 
aad  not  Anna  V^ydarena. 

In  tho  l«tt«r  pM»t  of  .uXy  or  th«  oarXy  part 
•f  Attguat,   1&14,    tho  «o«pXainiurjt,   «coomp«niod  \iy  aJLa  at- 
torney*  a  Ut,   Bow,   oall«d  upon  Froud  and  aakad  Ma  for  uoam 
«]C})lanation  a»  to  tho  ].edorora*   olain  upon  the  oertificatcr 
«AUlol2L  had  boon  tranvferrad  to  £»»auoX  l.«d(»x-&r.     Complainant 
toatlfiad  tiiat  Proud  in  ti^o  course  of  this  convoraation  a&id 
tliat  tbo  Lodarar  Bros.'    ci»im  «onsiOlt<^d  of  only  ^,i^0  %hioh 
tha  Lftd&r(>ra  liad  loanod  to  tl&«  Vydaronaa  to  purciiaat  certain 
•utatar.iUng;  olaiaa  against  tho  prop«rty,     Mr,   r««  tcstifioA 
that  h0  r«ffl«sb«yad  that  in  this  oonveraatlon  Freud  aaid  ija.itt 
tho  claim  of  tho  Lodorora  on  the  property  isms  for  $600  or 
#700,     Wo  haTo  oxa)!3ined  tho  tastiaony  of  ?r«ud,  and  w«  ara 
inolin»d  to  boXiara  that  h«  was  far  from  frarJv  vitJa  coa- 
pXalnant,   and  that   the  Torsion  of  this  conTesrsation  a»  gi^en 
by  eosapXalnHmt  may  bt^t  aooeptad  as  trua,     ?rom  tha  whole  rec- 
ord w«  think  it  elaar  th»ii  the  elaiffi  of  an  iniebtednesa  of 
|Mi,040  wao  th9  r^ault  of  n  fraudulent  a«f,reo$jjent  nmong  the 
defendants  -  <»ntered  into  after  the  oony^rratttion  Juat  re* 
f erred  to« 

In  the  bill  of  ocfflplalnt  anaw«r  under  oath  «•# 
Bat  valYod,   »n6   it  is  aeaerted*    in  tliat  the  answer  of  the 
Aefendanta  Lederer  was   owcm  to,    the  alleji.Htion8  of  suok 
•aawer  were  not  overooi&e  by  two  \vitn«&s6a,  or  tiie  equiyaXent 
thereof,    in   nccordanco  with  the  ottitute. 

7he  bill  alXeises  and  the  master  found  in  his 
report  that  Anna  Vydarena  was  the  owner  of  the  maeter** 
oertifioate  and  that  she  assigned  it  to  Santtol  Lederer  vrith- 
Ottt  ooneideration  for  the  purpose  of  defeating  the  oompXain* 
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•at  and  other  creditors,  Jio   olaj nation  was  miide  or  «ixo«i>tloa 
taksn  tc  t^e  finding  of  til*  ma»t«v  a»  to  this  allegation, 
Tlxo  thaory  of  the  defoadant  ?}aani«l  Ladtrer  ia  that  he  da« 
riYod  tltlff  fron  the  dafendant  Imtl   Vydarena;  he  onke*  aa 
objection  to  the  finding  that  Anna  Vydarena  wai  tiic  owne» 
Of  the  certifioate  nnd  that  «he  asaigned  the   saiae  to  him 
without  oonsideratlon.  The  evidenoo  aapport*  the  findlns 
of  the  K^«eter,  The  allesation  of  the  aaewair  that  luyd   Vy-» 
4artna  atete  the  oym^t   of  the  oertifia&te  in  question  ia  a 
pleading  of  new  matter;  it  doee  not  atteapt  ar  protend  to 
anovar  any  alLesatione  of  the  bill,  and  hence  the  burden  of 
procf  of  %kiim  new  matter  rested  upon  the  defendante,  Wa 
think  that  thoee  alXaeatlont  of  the  answer  which  aireatly 
met  the  allegations  of  the  bill  ha-ve  been  oTerccjte  by  the 
testiimony  of  two  witnceees  or  the  equivalest  thereof.  Thera 
is  inherent  Ix^probability  in  the  allegations  of  the  whole 
answer • 

The  elalA  that  the  aaeter  •trtt   in  edaittiag 
testimony  can  avail  the  defendants  nothing  In  this  courts 
they  hare  failed  to  point  out  any  srecifio  ruling  on  the  «d« 
miesioa  of  eueh  testimony  whioh  ooastltuted  error;  nnd  %lni? 
the  abstract  qf  record  does  not  dieelose  that  nny  tewtifjOny 
was  Objected  to  at  the  tiae  it  was  reoelTed  by  the  master. 

The  fom  of  the  deoree  was  proper;  it  profidadt 
in  the  alternatiT*,  that  iaaiuel  Lederer  should  dellTer  up 
the  certificate  la  question  to  the  master  or,  falling,  to  do 
so,  a  money  deeree  was  to  be  entered  against  him  for  the 
snount  whieb  the  aester  found  due  to  the  ooapleinant.  we  see 
BO  objection  to  the  forta  of  this  decree* 

Wa  are  Inelined  to  agree  with  counsel  for  coi&<* 
plainant  that  by  failing  to  smite  objection  and  note  axoeptiona 
at  the  proper  tiae  during  the  oourse  of  the  proceedings,  the 
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dfffendcmts  hnve  walyttd  their  ri^t  to  presvnt  th«  »erit»  of 
th«  eontroTerty  in  thit  court.  4«  teTC,  howrrer.   exn^iinod 

the  entire  record,   nnd  c^re  oonvinoed  therefrcm  tluit  the  de* 
oree  of  the  liuperior  court  it  eorreot;   it  i«  therefore  ttf> 
firmed. 
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AUTOVACUlAi  RiLFBIGmATUrO  CO., 
A  corporation ( 
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m,    JU^TiCJS  DiVER  IlSiLlVJEHlB  THS  OJPIKIOR  0?  Tai  COUHT. 

Plaintiff  brought  suit  in  the  iisunioipal  Court  of 

Chloaco  againat  the  defendant  on  a  contract  for  adyertleing 

inserted  in  the  Butchers'  Advocate ,  a  weekly  paper  published 

toy  plaintiff.  The  contract  under  which  eviit  wae  brought  is 

as  follows: 

"Chicago,  Deo.  21,   1914. 

The  undersigned  hereby  authorise  the  iubliaher 
of  The  Butchers'  Advocate  to  insert  our  advertisement  to 
occupy  5  inches  every  other  week  in  The  Butchers*  Advocate, 
for  tl'iree  months  and  thereafter  until  the  publisher  has 
order  to  discontinue  the  advertisement  for  which  we  agree 
to  pay  $6.eO  (six  dollArsj  per  insertion. 

AUTOYAGUUli  RE]?RIGEBAT1H0  C01**ANY 

ler  W,  J,  Kelly, 

All  conditions  are  Mentioned  in  this  contract. 
If  copy  for  advertisement  is  not  received  the  publisher 
is  hereby  authorised  to  supply  saffle," 

The  defendflmt  seeks  here  a  reversal  of  a  judji- 
aent  in  favor  of  the  plaintiff  in  the  sum  of  $64. 

^e  are  asked  to  review  the  action  of  the  trial 
•ourt  in  but  one  particular.   It  is  asserted  that  on  January 
11,  1915,  the  defendant  niailed  to  the  plaintiff  a  letter  in 
which  defendant  stated  in  substance  tliat  it  was  not  then  ready 
to  deliver  to  plaintiff  certain  electrotype  cute  for  the  ad- 
vertisement in  plaintiff's  poper.   It  is  also  insisted  that 
on  February  3,  1915,  the  defendant  notified  plaintiff  by  let- 
ter that  it  had  decided  not  to  do  any  advertising  Just  then, 
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XAl'Xi  mdi  to  aoi/oa  axii  vaXra\  oS  ftajiaa  aiA  av 

X^jMina*  ro  ^«ill  ^alMvaa  ai   JI      ,xmtuckrtmq  •u»  $utS  al  troot 

bX  t^SS»l  M  'mittXmi(i  aitr  ot  bfsXXAU  titMbaolMb  nOJ   ,aXQX   «XX 

S/bmor  aarii  ;)^ou  aawr  ^JL  sjuiJ  aoiuwi^cfua  a(X  l^a;r«la  immkmlft  ftoidv 
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und  that  it  would  not  ••ad  9n  th«  outs  r«ferr«d  to«     Carbon 
ooplos  of  tho  lottort  woro  offered  in  orldonco,   and  on  ob* 
Jeetlon  wer«  rulod  out  by  th«  trial  court. 

Ho  notiott  was  glTon   to  plaintiff  or  its  oounool 
•f  tho  intontion  to  introduot  secondary  «videnee  of  the  oon* 
tents  of  the  letters*    and  no  demand  was  Biade  upon  them  to 
produce  the   same  in  court,     rlaintiff  contends  that  it  knev 
nothing  of  the  letters  in   question  -   that   it  had  ntifx  re* 
oeived  then  *  although  there  was  proof  that  the  letters  had 
been  regularly  mailed  to  it;  and  it  is  net  at  all  olear 
froB  the  testimony  of  the  president  of  the  plaintiff,   and 
ftlse  of  its  manager,   that  the  letters  had  not  been  receiTed 
at  the  office  of  the  plaintiff. 

lo  £.   C.    C.  ±  St.  J..  Hx*   ££•    ▼•   Hewlin.   74   111. 
App.   645,   relied  upon  by  plaintiff,   it  appeared  that  a  ecr- 
tain  letter  which  the  appellant's  attorneys  were  requested 
to  produce  at  once,   was  not  in  their  poeseselon  and  that  they 
were  unable  to  say  at  the  tine  the  deniand  for  its  production 
was  jaade  whether  they  could  produce  it   or  not;   and  it  was  held 
that  under  such  oiroumaitances  notice  should  hare  been  served 
a  sufficient  length  of  tine  before   the  trial   to    enable  the 
appellant  to  produce  the  letter. 

We  think  the  copies  of  the  letters  in  <}uestiOB 
should  have  been  adaiitted  in  evidence;   it  was  ehomi  that  they 
were  regularly  mniled  to  the  plaintiff,    and  this  gave  rise  to 
a  presumption  that  they  had  been  reoelved  by  it.     Wliile  there 
is  soAe  doubt  in  the  testimony  of  plaintiff *s  witnesses  whether 
the  letters  were  received,    it  is  clear,   according  to  plain* 
tiff's  witnesses,    that   the  letters  were  not  in   the  possession 
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J»ru5   ,YtlSnl»[q  vibr  to  «A06i«»iq  ^At  to  xff««i^'«9'  •'<#  «Mt 
h^rl^omt  poHKi  tua  b^H  •t'»t#«i  •lU  tmtLi  ^-mnaKMrn  9*1  to  •nia 

.ttiJttJuiU  «ii^  to  oon'io  od:!  ^« 

AoJr»9xr|ioY  oitv  BXfitttotif^  ^*Snnttmqtfm  ori^  4ol;t(w  t»^#»X  fliiif 

Xtiiit  i/uif  bam  noloooBoo^  ti.'^  sttv   ,ODQtn   tii  oouJbO'xq  o# 

ueliQ&bciii  %$l  tot  ftiMnoA  odd  nislf  •!!#  #«  y««  o#  oXxiaflu  ovtir 

llXoii  OMV  ii  ban    :^on  io   ^^1  o&afeon^  bJUmo  V9M#  lodlockr  oJ^Aii  t.av 

k»w%mn  Aoorf  «irikii  i^XuoiUt  ooilos  oOOisa^iriwsrcle  itovo  YtftffO  #«df 

tLt  oXclodO   o.t   X«A«#  »^   »toto«(  •mXS  to  «t)fL««>X  #a»ioJttt««  m 

t%<»$itl  BiiS  iniib9t.%  cJ  #rMXXoq<|« 
eoilo»iip  oi  oto^lvX  ftJU  to  09jt<{O9  *Jii  :toi:iii  o'v 
X^Ai  'od^  mroilA  00*  #4   joerttAlto  al  b4SSlatfk  aootf  oroit  btn^OM 

Ot    •9l*t    tf?A4    Blili    boM    ,ttl#ffii*it  #lli    O^    boXiJMI  «ilUXll9M»«    MOW 

VWdi  ntJtfi  v;tf  l^trioftov  iMOcT  ib0xl  roi;}<iatinlOTf  0 

«ox(»i»rir  ttoiitRiiv  «*tti»al0l4  t<s  xnomkiwt^^  %A»  nt   i^tmb  omoo  «1 

•aiAXil  Hi   jinlA'Coooo   ,««oXo  ol   #1    «ftorl«00^  wrtovr  ^rvotioX  oili 

ooloooetoq  0x11  al  ton  •!•«  ••x»l#9£  •Al'  .nooo^ial*  t 'ttlt 


of  plAlntlff  B.%  th9  tiM«  of  the  trial,   and  it  would  have  batii 
ftttii!*  to  eerT«  no  tie*  for  th«ir  produotion  in  court. 

The  lettws  ware  not  part  of  the  contract  sued 
upon.     Tho  contract  was   opeoifio,   and  the  dafandant  was  Isound 
to  ooaply  with  its  terns  and  provisions,     the  defendant  had 
no  legal   right  to  abrogate  the  oontraot,   and  even  if  it  toe 
eoncedttd  that   it  had  in  f not  attempted  tc   do   so,    aueh  at- 
teispt  could  not   in  enj  aanner  affect  the  rignt  of  tha  plain- 
tiff to  bring  its  action   chsroon.      Under  the  oarousistanoas 
pf  the  ORsa  tha  plaintiff's   right   to  perfom  the  contract 
and  to  demand  the  sua  for  suoh  performanos  nhioh  the  defend- 
ant had  a^ret^d  to  pay  cannot  be  questioned. 

'^'e   think   it  clear,   however,    that  the  plaintiff 
should  not  be  p^nnitted  tc  recover  an  amount  in  axosss  of 
|36,     The  contract  by  its  express   terus  provided  that  the 
advertising  was  to  be  inserted  for  a  period  of  "three  months 
and  tliereafter  until  the  publisher  has  order       to  discontinue 
the  advertisement.*      vy'e  think,   on  the  record  made  in  the 
trial  court,    th«  corrca .ondenoe  between  the  parties,  the  cir- 
oumst'^ncss  under  whidh  and  the  time  vftien  the  plaintiff  in- 
serted the  advertisement  in  question,   that  it  had  araple  no- 
tice and  warning  that   the  defenv4«int  did  not  intend  to  be 
bound  by  the  contract  beyond  the  three  saonths*   period  therein 
fixed. 

The  judgment  of   the  Kunioipal  Court  will  be  re- 
versed and  Judgment  will  be  entered  here  in  favor  of  the 
plaintiff  for  the   sum  of  $36,    costs  in  this  court  to  be  tsxed 
against  the  plaintiff, 

REVXBSKD  AND  JUDCS>3!lT  HKBI, 


ii»«tf  aviui  ^iluow  Si  bam  ^iMlxS  tiOi  le  •mXf  ^Ai  v«  \1ltalmJ.q  ^ 

hmt9  iOBTSnoo  •dJ  :tm  Jttmq,  ioa  •«•«  mim ttml  •tit 
bmt/o4  %am  iambt»l9ii  m^  bam  ,oilxMqtt  •«»  iumiiamo  rtdt     .oofv 
hAsL  t&miiTmXmh  mt^i     ••nolaivotq  hau  %mami  9ii  diin  ^Iqooo  •# 
•If  ^Jt  )i  a»T9  turn  ti9mi%itim9  mdi  9im%fn<M  (^i  iititr  XasoX  9m 

•aitfXq  mdi  \o  snuibt  mdt  tomlln  %mammm  \ttM  at  #•«  txiioo  $q^i 

•Aii«li»fc  wAt  t^ldm  ••<iaas«'HB4i  ;<«««  i«l  bbmi  s^U  iMJunb  o^  IkflA 

to  «««»asu9  Ori  ienmam  mi  tmyettmi  o4  kmt4Xam0<i  mil  'on  bUiodB 

•dJ  imdi  bmitlyimi  mmrtmi  MAxqx*  mil  ^  io«xt9«u  9diX     .d4| 

MttAMi  ••tilt*  tA  kmititu  «  'zel  i^^t^iial  ttf  9i  um  tsiaXi-itvte 

mtU  ttl  ^hmt»  htm^pr  Ma  am  ,Mkfif  ti^     ^^imMmrnxfimrbM  9dt 

■'tio  m^  •»*i#x«f  •/!*  ii»««jr»(f  •oa9liao(;«*'sgd«  ^iU   ^truov  imXtt 

•ni  T)ii^n;U£((  Mli  ••ifer  ««l#  •je(|  Jbxui  ((oJUw  tmkau  ••PC(«if«M 

-on  »Xq9iA  AiA4  tl  $»di   ^noli^tup  al  itmmmtii^mwhm  mdt  bttfxmu 

•tf  •i  ftiwlai;  ion  bib  iitut^mmtmh  mdi  Smds  ^linmnn  .bn»  99li 

nl9mmdi  bbi^tmq,  '•<Uao«  mwtd4  %d$  l^nw^tf  tmmtinoo  mdf  ^i^  btmm4 

^bmxX'i 

•di  "io  Y0Y«1  fli  9tK9ii  t^istfc*  9^  iXi^v  fmmml^Mi  btim  A««i[9r 
AMcal  •#  At  >^iro*  tXtU  «JL  •#••»  ,M4  1»  ««•  •if'  »)  lUiaXaXq 

^YiUntml%  mdit  Uaim%m 
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MH,  JUaTICS  35KV1R  ^SLlfSSmi   THS  OI^INION  OF  TE75  COURT. 


Tlii»  li  an  appeal  frou  a  jud^graent  of  the  Cir- 
cuit Court  of  Cook  County  in  fuvor  of  the  plaintiff  and 
against  the  defendants  for  the  sum  of  |4ii0,  A  narr.  nnd 
cognovit  were  filed  in  the  oase  November  10,  1915;  the  narr., 
consisting  of  only  one  count,  declared  on  a  lease  vhloh  had 
been  entered  into  between  the  parties;  Judpaent  by  con- 
fession was  entered  on  the  day  following.   On  February  26, 
1916,  the  defendants  appeared  end  entered  their  motion,  sup- 
ported by  affidavit,  that  the  Judgnsent  "be  vscated  and  opened 
up,  and  that  they  be  allowed  to  plead  to  and  defend  the  ao- 
tion.  The  affidavit  upon  which  the  defendants  relied  in 
support  of  their  motion  set  up  that  the  lease  sued  on  was 
eanoeled  and  ter^jinated  by  the  parties  thereto  on  or  nbout 
September  20,  1915,  and  that  the  plaintiff  had  failed  and  re- 
fused to  re-rent  the  premises  desoribed  in  the  lease,  although 
numerous  opportunities  for  so  doing  had  been  offered  to  plain- 
tiff.  The  motion  to  Taoate  was  denied,  and  the  defendants  are 
seeking  here  to  reverse  this  action  of  the  court. 

But  one  question  is  presented  for  the  consideration 
of  this  court,  and  that  is,  ndiether  the  affidavit  sufficiently 
showed  thnt  the  defendants  had  a  good  and  meritorious  defense 
to  the  action  brought  against  tham.   In  the  affidavit  it  is  set 
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up  that  tli«  l«flL««  In  question  had  been  canceled  and  terminated; 
no  facte  are  alleged  in  support  of  this  conoludion.  We  are 
not  placed  in  possession  of  the  acta  or  facts  from  which  the 
defendiLnt  who  awore  to  the  affidavit  was  authorised  to  con- 
clude that  the  lease  had  heen  :kermlnated.  Had  the  facts  or 
acts  upon  which  the  affiant  had  relied  been  before  the  trial 
court,  that  court  could  have  determined  whether  or  not  ther« 
had  been  a  cancellation  or  termination  of  the  lease;  and  so 
also  with  reference  to  the  sverisent  <*that  the  plaintiff  has 
failed  and  refused  to  re-rent  the  said  premises  covered  by 
said  lease,  althou^i  numerous  opportunities  for  so  doing  have 
been  offered  the  plaintiff."  This  statement  coneiats  of  con- 
elusions  only;  if  the  defendante  relied  upon  the  failure  of 
the  plaintiff  to  re-rent  the  premises,  and  that  she  had  re- 
fused to  take  advantage  of  opportunities  to  do  so,  they  should 
have  stated  the  facts  which  led  to  such  conclusions.  Had  such 
facts  been  placed  before  the  court  it  miglit  have  concluded  that 
they  did  not  amount  to  a  refusal  or  a  failure  on  the  part  of 
plaintiff  to  use  reasonable  efforts  to  re-rent  the  premises  in 
question. 

An  affidavit  in  support  of  a  motion  to  vacate  a 
Judgment  ia  to  be  construed  strictly  against  the  party  pre- 
senting such  affidavit.  An  order  to  vacnte  a  jud/flnent  regu- 
larly entered  in  a  cnuae,  «ill  not  be  entered  unless  upon  a 
statenaant  of  the  facts  relied  on  for  th«  entry  of  such  order 
of  vacation;  ooncluaions  of  the  pleader  are  not  sufficient. 
Chicago  yire  Iroof  Go.  et  al,  v.  lark  National  Bank,  145  111. 
**!»  Jtggleaton  ?,  iioyal  Trust  Co..  205  111.  178;  Culvey  v. 
Brinkerhof f .  180  111.  533. 

^^   ^oB^ra  ▼.  Curt  is ,  189  111.  App.  42c,  relied 
upon  by  the  defendants,  the  court  in  its  opinion  stated  that 


;k9$mnlat»i  bnm  l^ivooAO  sf4  tmti.  noi^neuf  aX  9*Mf>  ^uii  fif 

•IMS  •#  IfsiT^siium  vmt  /xv«ibillM  «;(                sWt  ctiir  \tk 

iMiri  •lU  eiolstf  a»*tf  ib»lX»t  6«ul  #ouilll«  ftd^  .ixoXav  sfqa  9i9m 

•ad  llJttffli«Xq[  9Jii  i«xl#"   Jaeflia»?f'  ert/   o^   •Qn»t«l«Tf  dSi^  o«X« 

-BOO  lo  •*«i«nso  fn9ta»inis   ^Iti'^         .    '  ItalMl^  •dt  *£>  -  '^94 

«oi  bad  •!!«[  ^«fli  boM   .s^ttl^^-xq  tiii   iitvi-vt          ~    .:           r  «^ 

bXiVO^                                                           /  ;qo   lo   B^tiiaMrve   ^;i*  eiA 

•   q  9£W   no   oiti/Xi.7.                   .-;-i^-£   i.   0.    *.iL'0-i-    '•::..  isib  '^»tiJ 

a  rtoqw  Sfl'sXnji  ft»TaJn«  ^a   vOr:  't*C 

«t«frto  fforc  "to  x'x^'W  •^  '•'^  no  i*  -B^t 

,^l«itOillii«   #aa  »«fl   l»lMi»Xq  %tii    iO    4:a'.'*:iA  .;:>rj?C'    ;x:3iv  ;^  v  lo 


"this  aftinnt   stated  facta  whloh  t«ndad  to  sliov  that  after  the 
Curtis  Company  had  abandoned  the  prexolaes  the  plaintiff  made 
no  efforts  to  re-rent  the  same  tu  other  parties  and  thereby 
lesaen  the  damages,'*   It  waa  held  in  that  oaae  that  it  «as 
the  duty  of  the  plaintiff  to  exercise  diligence  in  re-renting 
the  preciisea,  and  that  under  the  ahowing  aade  the  eoiurt 
should  hare  opened  the  judgment.  The  affidavit  in  support  of 
the  motion  in  the  .Sears  case  supra  set  up  as  a  fact  that  the 
plaintiff  had  stated  that  he  had  refused  to  show  certain 
rooms  to  proapeotiye  tenants  while  other  parte  of  the  same 
premises  were  Taoant.   The  affld«Tlt  which  the  defendants 
in  the  case  at  bar  rely  upon  does  not  unequlyocally  state 
facts  from  which  the  trial  court  would  be  authorised  to 
Indulge  the  belief  tnat  the  defendants  had  a  good  and  iaerltorl< 
ous  defense  to  the  action  brought  by  the  plaintiff. 

The  judgment  of  the  Cireult  Court  will  be  af- 
flmed* 


At  t9t\M  Smd^  wttta  9t  bmba*t  d9iit0  tloii^  h9*BtH  iiMlllii  •Jtil^* 

•*««  \1iitilBl't  9iit  c«ei<M7<{  •At  b^HohntulM  bMh  T««qa*9  ttttruO 

Xfi9t9tit  btm  •i»iitxmq  1»dSii  oi  ft«aM  mtiJ   imt-  .*tt)\T»   «a 

•«w  it  tads  •«Aa  SMiti  .r-^jAt  •JfJ-  jwassX 

tiiioo  tiU  9bmii  T^t^t(c  9 tit  rmbtus  tmdi  bim  ,«««iBttiq  tti 

!•  ^tsitqua  at  tttmblWrn  9ifT     .^ntao^Art  tdi  b9tm<i9  •xmxI  bluodm 
mdt  tMiU   ^an)  a  as  ^  ;^*«  fii<pL^M   ••«o  tlotS   r,  .iioa  M(t 

•outs  9iit  "io  e^T«<t  Tftrl^u  nllrfw  9tn»ent  •ri^o^^ta^q  «d   as^ait 
«ia«^n6\•Jb  911}  iinltim    }tr*biyyti  r.  ^<vnt>mr  9fm  %9»lm9t% 

9t»J9  tXr«ooTl0pttiztf  ion  999b  a9qit  Yla-z  i«a   :fs  ev 

•i  6»«lTex{;}tfA  ttf  kXi/Qw  txit99  X9lxt  9tlt  ti9ittH  mvtt  «;re«t 
eiiiaia  ^lu  toos  •  bmd  9ittmbn»l9b  9(ii  tmtit  'Y9lt94  9di  «^fiHbal 
•  llllalislq  ndt  irtf  tiKjiSiot^  neiioA  »<f^   o^   aiKt»1r»b   iXi-> 
-1«  9<f  iXjh»  iluraS  ttutnlD  9dt  ^o   7a»iR}»hiit  •'^^ 
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Tkl«  la  an  «pp«tal   from  a  judt^et;t  of  tli«  Superior 
court  of  K  ook  County  in  favor  of  tJuo  plaintiff  »Bd  »4;ain»t 
Mm  defotident  for  the  suet  of  ^d,COO« 

:?li«  deoli!>. ration  filed  by  iXaintiff  originnXly 
consisted  of  tJt^jree  ocurits;    th(i>  first  .^nd  tlJ.rd  weris  dias^is^sad 
out  of  thm  ofta«.     Tke  u<£eo&u  ccunt  ailcgea  in  liub&t^xiocr  that 


U^, 


/O 


th«  defendant,  ioerZcss  Li^s  iie^t  Cc^puny,   &  cori^oraticn*   on 
April  9,   1903*  «aa  onga^^ed  in   tac  lausineas  of     atufsusturing 
burners,  BUintl«a«   etc,;    th«^t   in  tii«  doing  of  such  l9Ui»inctt»  it 
oecupi«d  and  used  a  certain  floor  or  floors  of  a  building  in 
the  ^ity  of  axicacoi   that  tJae  deferxiants  Ida  Vim^^stock  f?4nd 
Adele  7,  B&S0«tt  on  said   lete  oirnsd  and  nana£;«d  said  building: 
that  the  )»ullding  oo&tain«d  a  oertaln  «l«vntor  siisift,   runriing 
throu^  and  past  the  different  floors  cf  the  building;   that  at 
the  tia«  aforesaid  plaint  iff  *£>  intestate  vas  «ii}f>loyed  by  the 
defendant  corporation^   and  that  it   tiJicroupon  bfiofuse  lyad  was  the 
duty  of   auch    defendant      tc  provide  vlffintiff 's  intestate,  Kaat 
61io!f,  with  a  reasonaoly  safe  jlace  in  '•n.iic'ti  to   %t>r]c;    that  it 
was  tile  duty  cf  the  other  snid  defendants  to  k««p  i*nd  raaintain 
the  elevator  shaft  in  queation  in  a  reasonably  snfe  condition, 
se  that  persons  rightfully  in  and  upon  the  premises  would  not 
be  injured. 

It  eas  furthsr  averred  that  the  defendant  oorpera- 
tion  in  disregard  of  its  duty  allofl^ed  and  periaitted  u  «ertain 


vyTsci  -  tec 


.:    'USi     .1.. 


".  A  C 


VJ    ^         -  -  •  •   -■'  4    -t-         ''^ 


0^ 


n  MUX. 


«;£i 


a  mt.'.  ._  ,     . 

A4    ., i':.-^-*i3:.  f>*'.!au»»0 

#A  J. Hi':,                                                           »4^  i%At{.  pftm  M^ovU 

^:'S  613  ,'jart  •nflosf  itc  •. -"ttfc 


large  m»a^«r  of  liox«i»  baX««  or  l>orr«l»  to  V*  piled  up  in 
Ita  plaat  or  factory,   »»cr  th«t  by  reason   theroof  Ui«y  beeoota 
imd  w«r«  djmg«rou©  imd  untftf**;    that   tiJio  oUi«r  defendaiits, 
oiraers  of  the  luiliUng^,   n«giiK«ntly  p«r'.itt«<t  tti«  <<%l«VHtor 
•loaft  t0  b«  unprct«ot«d  nnd  unguArdttd  at  or  naar  tLe  floor 
of  said  building  oecupied  bjr  tht  d«f«ndtknt  earjoratlon,   aaA 
in  proxiiaity  te  wmeh  the  said  barrols^   baX»«i  or  baxoa  wer« 
fto  piled;    thnt  while  plaintiff**  iQt«i»tate  vm.»  At  "work  for 
th«  dofondSAt  oorporatiOB  at  th«  pla«»  eforovaid,   and  in  tiM 
•xarotso  at  duo  oar*  for  hi*  oisn  »«f^«ty,   tla«   aaid  pilo  of 
llox«!i«   ^nrr«lft  or  bal**  ^^«  cetused  to  and  did  tottor^   and 
soa«  of  tht  said  Ijoxoa,  b.^rrplo  or  b*»l«»  by  reason  thereof 
Tper*  Cftuaed  tc   *»y)d  dia  fall   wpou  plaintiff*  e  iRt^atata 
vliilf!  he.   in   tVio  oxerciee  of  due  oar«»   »a»  in  th«  »ot  of 
getting  '•out  of  the  way  of  said  barrel »,  boxea  or  balesi, 
as  aforeoaid,   ^*m  h«  wast  caused  to  and  did  fall  down  and 
tiircug-fa  »nii  i*J»yRt.or   ahaft  ex  hoi«t'<wny  to  and  upon  the 
ground  or  b^eeraaiit  floor,   and  whioh  eaid  fall  ^fae  oauaed  hy 
the  ^oint  and  oonourrent  n<itj^iii«tiQe  of  tiio  eaid  def eudante** ! 
tliat  by  rsaeon  of  suoh  fall  plaintiff**  intestate  waa  killed, 

The  defendant  Ireerleae  Oaa  Light  Gonapany  file4 
three  ^Icae  tc   the  declaration  «   (1)    the  general  isaue,    (2) 
that  there  ij  not  ond  wae  not  at  the  time  of  the  ooam^enceaient 
of  the  suit  any  euch  con>oretien  n»  the  leerleas  Gas  light 
Corspany,    and   (5)   that  the  suit  had  net  been  brought  by  the 
plaintiff  within  a  year  after  the  death  of  plaintiff* •  in- 
tostate.     A  detsurrer  wae  sustained  to  th#  third  plea*  and 
the  d*f«tndant  4^1«cted  to   stand  by  sueh  plea.     The  deolaratioa 
vae  euboequently  aaended  by  tstriJIcing  out  the  «rorda  ** Joint  anA 
eoBOurrenf*   in  the  aecoad  eount,   and  an  order  «ras  entered 
that  the  defendant's  pleas  stand  as  pleas  to  the  deolaratioa 


maM004  xt^  loMi^d^  WMUMir  x4  ^*  xq  tfmXq  ill 

9«  ■&»■   :.il«/4M»4«l  (MNr  lAif/    ;to: 

")t<  rOA  A^.  fll  ««'-.-   ,»Y«d  <ii<.' 
kM»  inroi  1X«1  Lib  bntt  •#  l)» 

Xii   ft»WW««    ■JPiir    XI«1  .>n    fit 


rauTiu^n 


,t^ui,ll^  %aac  :tsAJtu->xl  c^Wi. 


7.1^X1.  «.«;;  Habit's*  i.  iiuf  «^  acj. 

•iU  T<r  Iribamxtf  n«*tf  fan  bnd  tlut  aa.' 

l>fui  «iidXq  Ml.  i«u«  if 

micir»imtt»mb  nii":     .a^*!  rRir^.i 

i^'Sff/^M  cflw  i«j^iia  -.  <;  Lnjt   ftmioQ  bmci»»*  mdt  ai     ir»%i^>oao9 
ftol»«7«XMt  •Ai  oi  t^Mmiq  «•  l»n«#ii  M«iq  9*inH^ml9b  •<!»  #«ii^ 


ft*  •usmdttAt   *ftnd  that  rII  {:ap«»va  nmJ  pjroo««dii:ies  bn  (u&«nd4Ml 
tjy  <llB.slBaiiS4K  ff.«  to   T.«l«,  Ha  fib  rook  *n<S  Adele  T,  J*»ia«tt," 

•Ph«  fSTldtnee  h  ewrA  on  th«  trial   t«R<l«tl  to  prav* 
^Rt  th»  d«o«a>9«d  nt   th'^  tii&«  of  th«  •eourr«»io«  in  qiMttlon 
was  10  7««ikr8  old;   that  he  hAd  be«n  waployed  by  th«  dtf^ndAnti 
In  tii*  bundling  occupi«d  in  part  by  it  for  «  js^rlod  of  four 
ynArs;    thnt  the  4«f«r)dant  im»  org^BGiznA  ax  a  oorporatlon  In 
5'ebrusjry,  i9O05    tiiat.  lt»  eaartar  wa*  c«nc«l«d  ^'eoruitry  1» 
X902,   for  failure  to  eunjcr  th«  anoual    r«port  rttqi*ix«icl  by 
•tat^ute;    that  in   ;>«o«r^b«ir«   19)'<3,   f>.  nmw  ccmpany,  kno«m  att  tha 
I^aarlass  li^kt  Cemipariy»   »a«  organisad,  and  that  it  took  oyar 
the  bu&in<»8a  of  ths  PeeTl^snB  ^a»  }  IfM  Company.     Tha  aool- 
dant  «KScurr«d  on  tJaa  9th  riav  of  April,   l»«/3,    that  i«,  about 
•Ight  ttontha  before  the  now  oorroraiion  urn*  orgat^iixod. 

thm  poiat  ie  m.^da  by  couneol  for  the  dofendant 
thfit  t>'i«  dQclarmtioa   9tat«s  no  onuoa  of  aotian.     th«  d«!ala«» 
ration   state*  that  plaintiff •«  Inteistata  at  th«  tljaa         tha 
fccol-ltnt  ocourrad  •niraB  at  ■monk  for  tb'55  dofatidant  at  tJia 
plaoa  siforeeaid.**     It   i«  quit«  tru9«   «•  urjgad,   tb.at  an  an* 
ploy  or  i0  imtjitr  no  oblir^Mtioia  to  a  oeryant  to  k«op  in  a  »af« 
eonditicn  that  p«^rt  ef  bilo  framioa*  ■vti'^t*  tins  duti«»  of  tix9 
•erTunt  do  not  r«quirf  hl»  prf?»eno«.     th*  di'Olarntioa  di* 
rootly  oh«irsao  that  th«  d«Q*?«»ead  waa  and  for  four  yt^ara  h»A 
'bean  alloyed  by  th«  defendant  "at  tha  pl».aa  afeiraaaid.** 
Id  the  para^iraplia  of  the  doclHration  Ju«t  preceding  tJtia 
pwraerapb  in  «rMeh  the  words  '?uot«d  arvpaar*    it  Im  c^iarftod 
thn.t   tl3<?  ovot^re  of  tbc  building  b^'d  negligently  l«ft  th.9 
alayntor  ohaft  ungvarded  »t  the  floor  occupied  by  the  de- 
ftndanti   Bxtd  that  the  def eradant  h«:itd  n<»g)lgently  piled  near 
•ueh  unguardad  elevator  shaft  oertain  boxes*   barrels,   etc, 
Tha  eharge  in   ta«  deolnration,   as  we  oonatrue  it*   is  that 
th«  deaeaeed  was  etaployed  by  the  defendant  and  that  he 


,i  xoAirxO^  ^i*90ffd  amp  t»ifftn«  t$t  :*tiH» 
X*  L9iitip0^  McKpiir   Itkuanm  9At  9iUun  -  it  ir«l 

M190  a^<  J  mils  ba*  ^fai  fw   «Yd«<fMet)  tHjiii.t  «••!«••% 

#«otf«  «•!  di^  pM  (to  jN^'rtvood  #iii* 

§«'  17  9Ai  am  psmtn^int  $n\lfrt'' 

•A#  $s$mmtr 

•!•«  « 
AMI  tVMix  «tf«n  %«%  i»t»#  a^Nrt. bi»K4nii>- 


rcaMitf  r 


•♦ft  »/<#  rt'  i^^i 

•M  Mil  r>«iai  Aon  inafaalaA  aiti  x^  ft#T«XflteM  •««»  i»t«'?«9«» 


working  for  the  »l*f*nd«nt  «t   the  x>ln,ce   referred  to  i»i  %ki.»B% 
pikT&Srn\h»f    t/.{xt   iM,   At  the  p^aoo  «^9Tm  th«  )>oxe»  cuoii  hwt» 

ehcdTt.        *'hile  the  d»ol«r«ition  le  not  fr««  fra*s  d«fe«t«  iui4 
ln»ocuynol»»,   it   sufficiently  9«te  foirth  th^t  the  aacld«mt 
uhloh  caused  the  deatirx  of  d«c««««)d  ooounr«<l  at  it  pl»^e«  wn«r« 
th«  di«oea»«d  ^i***   in  th9  course  of  bis  «oployi»«3t«   at  «0£k; 
for  th«  dftf«nd«nt, 

'Tix9  building  «rhtr«  t^i*  Hculdwat  ooourr«d  «aa 
four  «tori«9  }ili?h;    tl»«  d«fe»4i»nt  ooaupled  Bill  of  it«»  bitird 
And  fuurtl}  floor*.   imA  ^190  »  part  of  th«ii  first  usd  dooond 
floora.     At  tii#  t*«»r  of   t,h«  hullrflnij  »o  «slevM.tOT  9ii«.ft  •«• 
t«nd«(i  froe.  tiia  bu»«K«it  tr    th»  fourth  floor;    doora  openod 
from  this  almft   in   aueli  mannaf  diul  at   tsuch  plactsa  that  tha 
alavRtor  wLioia  vma  o}»«rAted  in  it  served  %h<s  d«f9ri4a»t  na 
irall  Ao  othar  tanante  in  th.a  building:    tlxaao  dooia  oponad 
out  int>9  the  roona,  from  tha  north  mti  «outh.  !»idaa  of  Uia 
ehi>ft.     ?h«  »i.c<ftldt«t  hftpf>«nad  on  Uia  laird  floor.     *i*hia 
floar  vm9  divided  into  a  tvoni  nn^.  is»stok  rooB*  ^hieh  roowa 
w»r«  dtTid«4  by  a  partition,   ^^ItJi  n.  do©r  optning  tl?<»r*iji, 
fhe  r«MMr  roo»  waa  ttiB«d  «a  a  atrraroow,   etad  the  el»v«t«r 
shaft  in  G.ua«tie»  ttxtendad  through  th«  back  p*«.rt  of  tnia 
etoraroora.     Th«  pil«  cf  br^xaa  reftrrad  to  in  the  deoXuxatioo 
waa  oitunted  on  th«     Uird,  floor  n««r  th«  elevatcr  shaft. 
Th«  hoacaa,   whloK  w«ra  6  toy  16  or  18   incjctaa,   cohtainod  aMth 
•tljoiKt  fifty  !»»ntla  ttthea,    <^nA   thay  wara  plnoad  ia  a  pila 
ahloh  axtf^ndad  tT<»m  tha  floor  to   th«^  o«illa8«   a  dist^inaa  af 
•¥«vt  fiftaan  f««t. 

Ob  th«  day  of  th9  a-coid^it  tha  deo«a«ed«  ksuL 
GlioJc*  had  \>ii»n  working  on  the  fourth  floor,   t&ad  waa   smxt 
l»y  hia  au!>erior  to  tha  third  floor  to   sat  "flexo"   wiraa 
uadar  tha  direotlon  of  oaa  Klttia  l^^jttTB,     Tha  iiMiia  oontra« 


Mm  tfovlwiu  ^«i)  »•>!  ion  ai  no^»««i»J»sii  til^  •XiiCt       v^ladbi 

tmoom*  htui.  ^•vi)  ^^^  !•  #««<f  •  9*X«  Jmi»  «iryoQXl  etHu««»t  t«» 
ill  no^^iiiitf  Mtw    !ro  T«»T  tii# 

•0DOT  <U>Jt£$^    t'icuMnt   Araitf  hiui  tnot'J  kmkX^lil  9%ti  T»oit 

«fot*)T*tX«  <Ni#  htM  (iBixnrviotn  «  ««  vol  tmm%..m^ 

«#V)a«    soi/TMl*  via  ibt«|l  t»«r>  *tiii^     til^  no  A^-fv 
/(»«•  ftiiciiL«la*«>  ,»«it»ifl  0X  ^«  ^1  fd  C  •«*«  *^' 

•IJiK  •  al  i^««jil9  •t9-ir  t^^U  Xm*  0—4*t$  »X1(M*«  t'ii'l  <if««^» 
!•  •UMiisJUk  •   tiaXiita  '  ^«4Xt  •  -    <M6«^.^ 

•««itfrM9  «i«i  tier     .aiMvy^  •l##tJ|.  #«• 


rvtty  3f  faet  b«tv««a  the  pftrii««  is  »•  to  ^•th«y  tk«  d«« 
eeatdd.   In  th<i  oouyto  of  hi*  <«ii»ploy»«Bi  for  tho  d«f«ndsnt« 
WAS  properly  «t  the  pX^oe  where  tii«  aeoident  occurred.     The 
aeoideat  imppeBed  aliortly  after  Ixmah  tljoe.  at  l!ii5i    p,  a. 
There  1»  eYidenee  wiaeh  tends  to  prove  tiiat  one  riolnnd*  ao 
•aqploye  of  tHe  defendant*   wull®  otRndlan  on  ttoe  thirA  floor 
yulled  the  elevator  up  to  tJia.a  fourth  floor  for  the  purpose 
•f  hxtvlDg  it  unleaded  there.      While  th«  elevator  was  ap- 
proaehing  the  fourth  floor  nnd  wjail«  it  wa*  there  being  un» 
loaded,   certain  doors  of  the  elevator   3haft  -^vret  left  open 
«n  the  third  floor.     A%   this   time  nereraX   e>3x*loy«i  of  the 
defendant,  enong  them  Kittle  keyers,    vtood  about  the  «lo7n- 
tar  shaft,    evidently  waiting  for  the  ^elevator  to  return  so 
that   s^me  of  th«a  aia;ht  »gftin  load  it.     the  deoeaaed,   Glialc* 
at  thia  tine  oaiae  into  the  stereroojs,  and  it  i&  not  clear 
frott  the  evldenoe  heard  on    ih«  trial  whether  he  intended  to 
perform  any  Iwbor  or  work  for  the  defendant  at  or  near  the 
el  eve  tor  shaft. 

the  witness  Arthur  Imvidson  t^^stified  tiimt  the 
Aaaeased  vns  on  the  third  floor  a  few  nitmtes  before  luneh 
and  went  to  luneh  9lth  hia,  and  eaae  baok  to  work  with  hla; 
UMt  they  were  all  at  the  elevntor  ahaft  readK  f<^^  work  « 
a«  he  put  it,   "all   In  one  huneh."     Kittle  i^yers,   teetifying 
for  the  defendant,   said  that  the  de«eAsed  oasae  intr   the 
•torerooai  after  the  elevator  had  (r;one  up  tc   the  fourth 
floor;   that  he  was  suppo(s«d  to   -^ork  en   the  tulrd  floor; 
that  she  did  not  know  what  he  oaote  back  to  the  storerooa 
for,   that  he  was  not  d:  ing  any  work  there,   ond  that  ehe  did 
nat  direot  hia  to  help  load  or  unload  the  boxes;   that  he 
stood  there  just  before  the  acoident  taXkin|(  to  her  and 
Saland, 

t%  is  net  elear  from  the  evldenoe   that  Gliek 


«14R*«I)»C»  «<!»   t«l   #«»«V«£«H»  •!«  )•   ••««*•  •<!«    Hi    «»»■«•• 

•Iff     .Avrnrot^  #M»l9Mi  •<(#  «W^  ••«(i4  «iU   te  ^tfmi^  MV 

•M  r^  0<»;&'X  »M  *»AJtl  AMUil  wiiA  xXrr^Ji  b^mintML  imtfmm 

OB  ,^«i«$i  Mw  #4uft  «««■>«  9^  vtMii  «i*£«i  •«i«y»i«»  •!  rtwif 

•Jiv«£l  •lit  tlir«<rJl  ••A#8    ^9tHvryf  f*if4l'i.  .9»nt    mtmn    ,9flt»' 

,]ii6in  :  2  BA«i  nimm  tonim  c 

•«  ft*  tmtit  »di   IT9  ft«ii«cf  Mtft^^i^*  tM( 

tmiM  49§v  iht^  0t  ite««  •§»•  inm  ^mlM  dfbt  fttmt  •^  iM«  ^m 
'  ♦iiy  oi»tfl  «auit>  ^'«^.f»#Mrik  •Jf^  irArt#  fi»ij»4^   .      "■  r^^'sj  mat  -«<it 

littW'^    »ti#    r^.^  ttt   (IJC|0«   lHi<(  <M1aV«N    «Af    twit.-*!   Mft'MtVYOtM 

ni«axt  Arc  lift  9iU  cm  4««i*p  «r  ^««•v«M  •»'  ri 

iMQir»nio#t  •Jf  •#  KmnT  ftttire  fit  #»^  i»Mrs(   ■ 


did  aagr  worts  on  Uie  tiiiri^  flooy  during  tii«  forewoon,     /.lttl« 
]r;ffy«rt»  th«  fors-wosiM}*   tfi»i»tifl<«d  thnt  &liok  told  h«r  that 
he  V8if  to  i;o  to  rork  on  th<»  tjiivd  floor  und«r  her  in  th« 
afternooB»   thMX  fat  had  not>iilBi:  t(^   do  a|i»tAlr»;   and  tliat 
•h«  Bftid  •ix«  would  hAY«  A  pl«!i4i«  Toftdy  fop  him  right  aftar 
Iuneh{   th&t  Just  towfort  the  aocldent  she  had  warned  the  nea 
stMiding  ftbcut  the  shaft  tc  he  onrcful,   that  the  box<9S  were 
apt  to  fall*     Davidsea,   the  only  other  ey«*wit.n«!S8,  for 
plfftintiff  testified  that  he  nund  others  w«re  leading  and  un- 
loading boxes  near  the  <»leviRtpr  shaft;    that  tiit  elevator 
was  operated  toy  hond,   by  pulling  It  up  hand  over  handj 
that  at  the  time  of  the  accident  01iolc»   the  deoeaaed,  was 
standinjir.  near  hiai{   that  they  >^ere  «ltoe#ther   ttere  in  one 
bunch;    that  *we  were  working  around  those  boxes'*;    that  he 
eculd  not  rei»eaber  just  what  Olick  was  dolni:*   but  tiiat  he 
«as  thers  before  Ivmeh  atoeut  »  half  hour  or  so,  and  that  he. 
the  witness,  went  out  to  luneh  with  hln. 

laOadle  it  is  not  perfectly  olear  «hat  the  deceased 
«as  doing  at  and  Just  before  th«t  tl%^f!  of  the  aeeldent,   the 
•Ti<d«nee  tends  to  ehow  that  he  hnd  a  rlfht  to  be   r^hrre  he  was 
when  the  boxes  be^an  to  fall  froR  the  pile.     One  of  the  ^'it- 
aesssB  tttstlfies  that   the  deetnsed  was  there  working  about 
the  shaft  for  about  a  half  hour  before  lunch  tise.  and  the 
forewcnan,   Kittle  ii^eyers,   testified  in   effect  that  she  did 
net  know  Miat  deceased  vms  doing  Just  before  luneh  tine  but 
that  he  had  been  sent  to  work  under  h^r  on  the  third  floor. 
In  any  event  it  is  i^uite  clear  fr'.«  the  eTideoee   thnt  de« 
ceased,   with  her  knewledfr.e,  was  standing  near  the  shaft  at 
the  tlae  the  accident  happened,     '^e  tnink   there  was  suffi* 
oient  ewl dense  heard  on   the  trial  to   warrant  the  Jury  in 
finding  t^Tiat  the  deceased,   in  th«  course  of  hie  eaiploy»ent 
for  the  defendant,  was  properly  at  the  place  <«here  the  acci* 


•di  ml  fM  %^hmm  «««it  hmidJ  •Mi  m  )(«#^  ^<tir  md 

itUi  bam  imilmfnu  nb  U  jiai;«U»#  knti  %d  tiUiM  «o««irs»#lMi 

t94tl»    mj^Jk%   «IA  «0)  tl»Mt    ••Aiq   4   •▼Ad   iilAMtr    »ito    fr  t««    «lt 

«fttt  •iti  imaumt  btui  »iIm  taiti^^M  •Mi  •v»)»4  i»M%  is. J  ismmi 

vtnv  c»j(»tf  mMi  JiMi   ^XiA^mb  sif  ^Jt  t^Siim  9tii  »«•#«  «eri§«M« 

vol  •««fta#lw«x»  ««fU'o  xia«  tiStf  ^aomtXtJia     ,lUt\  a#  4Np* 

*au  bum  f^tOtmrnt  rs<*v  «n»Ai^c  »imi  •«!  »«^  ft«itlt«*4  ^li^^nJUiit 

>t#  ^iti  imtU   liltidit  «o^*rvt»i«  •4ii  %Mma  mwrn^d  ^mil^mmZ 

(jbiuL.!  tvvti  hmmti  far  #1  «k«iXCi'«  t.tf  tlntmM  X^  k^imtmqts  mmm 

•mat  uX  x«iil«9«^l4  •taw  t^M'  taAi   \imXxi  ia^a  jini^a^lt 

•4  ««d>   i"ii»xo4  ••«itf««  ^nw^tii  isiivo'V  •tm*-  mm*  tmtii    \(i9mt4 

•si  in.  ,  .tfllAli  <»««  X9il0  taiiw  im$»\,  tmMmitrmx  i99  AXme 

««4  ima  mnn  ^on  t»  li/'^ti  \tn^  m  iuottm  dmwU  •%m't^4  mtmiiS  •mm 

ttzXtk  ditw  uomui  •i  iuf>  Smmm  «•«•«# iw  miti 
tmmmmmmh  mMi  imOm  %mmi9  xU—^tmq  imu  im- 

mMi  «Aflt9J)i»fii  •jM  1#  •mU  mtis  •vni^ij  #9«t  *<»  ^«  saio*  mv 
Mor  94  •wtttnn  mH  mi  #4M«  •  ^^"^  *^  ^a^^^  vm<9  «#  mbtitii   <I9M1»^1« 

au^'ijn  ANtiifiwr  9tt»«i|  ••«  to«««Mi»  9c(i  i9di  •mlMifmi  ••a«es 
•Atf  *0»  t9«il  iioiitfi  tKOli«^  «iroi£  tX«!i  «  #irotfa  -s^lt  lljuia  •<U 
jbi*  •«(«  |«4#  #«»tl«  At  *»i)i^»»«*  ««T«r^  '  •tiilik  •■««(»«•?•) 

•Yoo/1  MJU1#  •mi  nm  ftrnM  ^mbam  :dhi»«r  9i  tomm  mm»'a  t^M  •A  imMi 

••!»  imMi   •mmmhlfm  •Mi  K'tv)  ««»I»  «iii«>  ai  #1  Hmf  xmm  al 

$M  ttmjiM  •Mi  «n»A  ^aikmf^im  mmr  ^•j^kP  SMmmak  tmd  liitv    ,hegA*» 

tU  vuii  mMi  inmrum^  «4  Imlxt  miUt  ae  h%*imnt.  m^nni^ltm  fcrvio 
#ao«|9X^pw  v^  *t«  •«««»•  mMi  ml   ^tmrnmimmmk  •Mi 


d«nt  h«.pp«a0d.  It  !•  «d2>itt«d  ttiat  lMA(»<Iiat«ly  before  tli« 
ft«ol<)i«nt  ht  wat  «t  ti}«  plan*  In  question*  taXkinn  vitix  tl&« 
fort«o«iui  undor  -K^iion  he  mi*  r%  work, 

1^«  ftccldtnt  -¥«s  not  o»u8«A  bjr  a  normal  ohniig« 
in  th«  oondltioa*  aiictndinc  tlx«  wttk  bei.n«  don*  «t  the  %ia% 
tmr  the  defendunt*     Vher«  «»•  •vldeno*  htmrd  frou  viili^  tin* 
iuty  w«r«  *utixOTls«d  to  find  that  tb«  box«s  f«ll  becau««  of 
Insvour*  pi ling,   wad  no  r«n»on  ««•  •aowa  vhy  mieh  ln»«our« 
ttonaition  of  th«  piXo  of  tioxoo  eould  not  Iiato  )»o«n  proTontod 
bjr  tho  oxorolso  at  duo  care  and  onution.      '^too  rule  that  an 
m^loyor  i»  uot  roci.drod  to  koop  in  a  roaoonably  oafo  eon* 
ditlon  a  plaoo  trtxero  a  sorrant  io  at  watk,  ndiero  tho  oondi* 
tlono  of  ouch  plaoo  aro  oonstfintly  cbAnmlng  •  no  in  tho  oaoo 
of  a  brldgo  in  tho  oouroo  of  oonstruotion  *  haa  no  applloa* 
tion  id&«r*  tho  otopXoyo'o  doath  wao  net  o&uaod  by  say  ohanginc 
eonditlon  in  tho  prooooutioa  of  tho  work.     f«^^i_oy  v.  Ssojly* 
Atkinooy>    ,;o..    24     III,    4ie. 

It  ia  urgod  t&v  d«f«n4ant  that  tho  doooaood 
should  hoTc  Actod  upon  tho  worrying  wtioh  it  -mB  ohowi  waa 
Cifon  by  tho  wltnoao  Kittio  i-'vyoro  thot  the  boxoo  woro  about 
to  fall,     7h«ro  io  otuoh  doubt  in  tho  ovidonoo  aa  to  whothor 
thio  warning  wao  icivon  in  ouffioitrnt  tlxao  to  enable  doooaood 
to  rtTcid  tho  Aooiviont  whioh  oauood  hio  doath.     tho  Jury 
Aight  roaoonably  have  ooneluded  froa  tho  ovidoooo  Uiot   tho 
falling  of  tho  boxoo  and  tho  soYoaont  of  doooaood  whiOli 
prooipitated  hliw  into  tho  ol«To.tor  ohaft  wore  aloiost 
oiiBUltanoouo. 

W9  cannot  oay  that  tho  vordiot  in  tho  oaoe  wao 
agftinot  tho  weight  of  tho  oridoaeo.     Thoro  io  oone  oontradio- 
tion  in  tho  oTidonoo  ao  to  whether  doeoo^iod  at  and  isuuediately 
before  his  fall   wao  wording  at   tho  plaoo  i«hero  the  ooeidont 
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Bltt«d  to  sufitaln  Ui#  th«orl«tf  of  l&otb  parties  to  tii« 
ttuit,   Atnd  tA«  quttttiicm  waa  properly  »utowitt4»d  to  Ui«  Jury 
for  its  d«t«»r£iiuiiti6a.     ihvtlavr  d*o«««*4  ima  or  im«  net 
MttuaXly  «crki£ii^  for  th*  d«f •ndjoit  At  iho  prvolso  aoktnt 
of  th«  acoident,    th«  «Tid«ue«  aJaowii  tUut  iio  \yiks  rigbtfuXIy 
in  UiO  oourst  &f  hlfi  ooipioy&tnt  at   tLe  pX«««  '^ore  tke  f^c* 
eiditnt  ooourrod.     xt  oanAOt  l»«i  OAid  froM  tJ&«  «vidtt»o«  in 
%hi»  record   wiunt  tJue  deceased  kuew  of  all   tke  cenaiticna 
Ui^at  surreuJaded  kin.  Ju»t  loefere  ke  isket  M»  d«&tjei«     liiere 
ia  ttowe  cTiflence  's^bioL  t«»d»   ic  pr&vit  UkMl  U®  was  not 
looking  at  tlie  aoment   «.it^«r   toirar«ia  tik«  pile  of  boxes  or 
tke  ol&TRtor  shaft.      It  se«n«  to  be  conaeded  that  ke  was 
•OKga^ed  in   sons  oottY«»rseLticn  with  the  other  portions  at»ay 
the   8haft»  liut  on  ike  ittaole  reeord  it  is  far  frost  cleat 
that  h«  h.«d  noted  the  in»eoure  oe&dition  of  the  pile  of 
liexes,      ihere  is  no  evidonoe  tTw»  miicL  are  casi  say  that 
this  insecure  eoaditioa  veae  aeual  or  that  it  hiid     ever 
existed  lawfore  the  day  in  qaaa tion,   anu  it  oannot  be  iield 
that  the  deoeasad  asauned  all   the  risk  of  injury  by 
Vtason  of   isuoh  insecure  conditions;    they  xft^  not  uooal 
to  the  -stork,  he  eas  en^.^ed  in,   nor  aoes   the  #yid4noe   tUtkom 
that  they  were  so  apparent  th^t  he  uust  bcj  h@ld  to  aave 
knoiKi  of  thim* 

The  witnsss  Arthur  ;:^Yidson«   who  testified 
for  the  plaintiff,  Mads  a  irritten  r^iu^&etsent  a  few  oays  sfter 
tho  aocidsnt  In  tjusatioa,   and  it  is  urged  ti^at   this  aiate- 
acnt  so  suocesafully  impeaehes  imvidson,  who  ims  plaintiff *• 
only  witness  testlfyia^  as  an  eye*witaess  to  ihe  aooident* 
that  the  clear  pr epondsranoe  ot  the  evidence  i*  with  the 
defendant •     ?h«  statement  made  by  this  witness  does  tend 
to  oontr  diot  hiu;  in  one  or  two   iaiportant  partloulars.      It 
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««•«  iioweT«r,   the  provino«  »f  thfl  ^lurjr,  irtio  hjad  an  oppor- 
tunity x.a  »••  and  h««r  tlL«  wltn«a*«s,   to  determine  how 
aueh  or«d«ne«  «»•  to  bo  ^Iyaii   th«ir  ttstitsony,   and  it 

OAXtnot  !>•  •Aid  A»  M  loAtt^r  of  Iftw  that  th«  ot»t«!iaent  of 

witness 
tbo  vltneos  on   tho^stnnd  in  xtntrum,   «r^ille   thnt  madft  » 

•taert  tiao  uft»r  tho  »eei4«nt  wsib  tru«.     Both  atAt««3ent« 

w«y«  bojToro  the  Jury,   no  aXar   th«>  tftotiaony  of  the  othoi* 

witnofia  ^o   mutt  th«  »eeiiittnt. 

It  tn  ooKiplaitiia  th«t  the  oourt  should  hRira 
giver  «UD   j.iiijttruetiOB  tondorod  by  tho  d«fftnd«mt  wnioh  in 
•ffeot  told  th»  Jury  that  if   the/  b«ii«T«d  from  tho  «▼!• 
drnco   thfit.  ui«  d«ooa»«4«   in  tho  oouroo  of  hi»  dutioa  ao  an 
(Mbpluyo  of  tho  doloridaut,   wats  not  ro<quir«d  to  be  in   that 
pMTt  of  tha  parar^iaaa  wh^ra  tua  aoci   ant  oocurrad,   and  that 
if  h«*   daoftAsed,   mmrlO  at  tha  piaoa  of   tha  h&pp<?ning  of  tha 
aoQldant  aontxi&vy  tu  iuatruutlona  glYon  aia  by  hia  foro* 
wfmtuxt  than  «a  a  jaattar  of  Xa«,  ate,*   tha  dafendMnt  awad  ao 
duty  to  k«ep  auoh  plf^ea  in  a  roM-aonsbly  »afa  condition*   and 
that  tha  plaintiff  aould  not  raooTer,   «to.     Thia  inatruo- 
tion  vao  xtro:parly  rafuaad,     0\ur  attantion  haa  not  baaa 
oallwd  to  any  avi.denoa  in  tha  vaoord  from   -fhioh  any  infer* 
enoa  aouid  ha  drawn  that  %un  daooHvarl  had  baan  diraoted  by 
tho  foravoMan  not  to  ha  at  thi»  plnaa  »%hffra  tha  aooidant 
oocurrad. 

Auothar  instruction  nihieli  oounaal   ineiota 
should  hava  ha«n  ^ivan*    in   aubstanoa  would  havo  infomad 
tho  Jury  that  tha  oofeudant  waa  not  raiiairod  to  kaap  tha 
plaoa  whara  tho  aooidant  ooourrad  in  n,  roaaonably  aafa  oon* 
ditioa  unlaaa   tha  Jury  found  fron  the  arldonoo   that  tha  da* 
•aaiaad,   in   tha  oouraa  of  nia  «ttpl07A«nt  for  tho  dofandant, 
va.a  rit!;htfully  at  auou  plnoa.     Tha  avldanoa  snova  that  tha 
Aaaaaaad  waa  rightfully,    in  tha  oouraa  of  hia  anployaantt   at 


:w 


\ '»,''*      "^ft      !»f*rt.t*V      «^ 


•lt«<W«  <*«  fc*^  *****   •T*«fe  •^   1«  t» 

Si 

•ijw»-'->ifsrt»«  *rtir  ve^t   oij^  Ov 
VTSd  fcXu«>d«   t*iisa9  m^  tmtVf  I»«h 

J»Ou?  tU  »rf  0*  l>r«t».Tr»i  *o«  »«*   ,iiui6m»'iti»  ■itd.t  '♦^  »v 

•a  MM:  JrJK^3»t»6  •sU   ,.',,.. 

•/tJtani  l^nruri  £('^ 

•••fc  ^dt  tuH*  *&n*>biT<«  mH^  >''01>  ^nvol  x'>*'t  «^   i»4i»Cnii'  ii«lti^ 


10 


It  1»  ulH'Si  coKiplminod  tirmt  the  eourt  •rr«d  in 
glTia^;  o«rt«in  ln»ijru«tioa»  et  th«  r<»4u«»i  of  tb«  pluintlXf. 
?•  hsTt  •xttjabii)«>d  ih»»«  invtructlonii*   «na  w«  Hr«  not  oonvlnovd 
ih«it  «ny  r«Tttr»i1)le  «rroy  wi»«  «ojgaitto<l  in  this  pt^rtlculiir. 

It  it  iB»i«t*<l  tJEiftt  th»  oouyt  tiiould  bav«  oYvr* 
yuXed  tli«  d««urr»X'  to  the  pl««  ef  Uxe  defiendiint  timt  th«  »uit 
«»•  not  brouifJ^t  wlthiB  on«  y«ar  Aft«r  th«  <l«atJb.  of  the  de- 
cedent*    Thtt  defttb  ttocuxTHKl  *^i,Til   ^,   Xfw5.      The  law  tli«n  la 
foree  pzoviaed  thut  aetici&iit  fc>r  tii«  re«overy  oX  aiuafttgeft  for 
VTonctfulIy  o«.u»lag  tht  d«atir^  ef  «  per«on  aLould  t»«  eoan«QO«4 
within  tvo  y»ar«  i<^t«X'  Uto  death  of  su6u  pttrson.     t>>ia  July  l» 
19ww,   ait«ir  tbe  death  of  |>laintiff*&  itti;a»t&te»   t^c  law  w»e 
«K«iAde<i  eo  »•  to  provide  X,h».%  »u<u:i  i&ctione  xJbkOa'ia  be  brcuglit 
vithin  en«  year  nfter  tke  demtiii.     irl.»iatifl  os-aui^^i  eait  on 
kjny  4,  JL9iu4»   Mia  it   i»  iii&iat«4  tiiat  ttie  ouit  wee  b&rred 
Xty  tae  statute  «H»»ot«4  »ui^   1,   i9C5,      Vi^tiire  i&  »ou>«  oojitr*ri<- 
•ty  ef  opinion  ia  Ui«  deeiaieae  of  tke  &pT>«XXftt«  ooazte  of 
tixia  t^tatft  on   &)U»  qu^atioa;    ta«F  preeiee  question  uader  ocn* 
•i deration  h^ra  ime  direofeljr  involved  in  two  A|>pell»te  court 
eases*  in  l>cth  of  wkieiv  It  wae  lield  timi  a  demurrer  to  a  plen 
eioiilar  to  t^at  filed  by  the  dcfendaiit  hero  was  pro3>«rly  aae* 
taiaed.       o ' Xionnell  v.  Hca^.  1»4  III.   App,  187;   s^tcrifc  v, 
£•  £•  £•  £  ^»  ii»  JX'  iaa**   ^*^  Jf'^.l,  App.   ea,      we  are  inclined 
to  agree  with  Vat  deoieions  i&  these   two  oaeee,      in  i,  *  wonne.jll 
^*  ^fta^,y«   aup-ty,.    it  was  held  that  the  aa.enda«Qt  in  queetien 
QiGi  not   preaoribe  a  eon<uition  to  the  ri^ht  of  notion  la>u.t 
fixed  a  notation  ehioh  ^9as  not  retrcsjeotive  in  its  opera- 
tion« 

119  error  waa  eoamitted  lay  the  trial   court  in  its 
rulin^e  apon  the  adaiaeion  of  evidence* 

On   the  whole  reeord  ve  are  of  the  opinion  that  hh9 
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Thiu   la  &n  cppeal   from  a  Judyavnt  of  the  Ju* 
ptrlor  Court   of  f^ool:  County  in  fsivor  of   the  defendants. 

In  hfix   (360lar»tion,   ocnaiatlng  of  five  counts, 
the  plaintiff,   Annlo  Iialla   All«ged   In   aubisttwce  that   she  wa» 
the  o^eaer  of  real   cetnte  with  a  four-»tory  hriok  building 
•Ituated  tl;«7«on,   at  35  Korth  K^arket   &tr««t,   Chicago;    that 
the  eouth  vaM   of  eald  bu^ldln^^  was  and  is  a  party  «all» 
haTlng;  been  erooted  under  a  party  'tuII   agree::aent  0nt«red 
into  in  lfc72  b«tvfoon  the  then  reep^ctive  o^mern  of  Hot,   35 
end  2&  Korth  J-,.a«^;fet  street;    U».at  en  bkA  prior  to  May  1, 
1910,   the  pro'S'tirty  known  &■  23  Jiorth  i.arket   street  wae  las- 
proved  by  a  four-etory  and  l)»e«fij«nt  brick  bulldlxjg;    that   the 
building  ourned  by  the  plaintiff  at  26  rorth  L.arket  etreet 
•ad  that  ereoted  on  the  lot  23  forth  larket   street  were  ereAted 
■•re  thaa  thirty  y^fura  »^o,  and  Vaat  the  party  >fall  was  built 
one-half   t>ifreof   on  eaoh  lot;    that  between  ?  ay  7,    19X(>,   and 
Ueptember  1,   19U  ,    the  defendants  tore  down,   wr<*o>;ed  and  re- 
otoved,   or  caused  to  be  torn  down,   wrecked  and  remoTed  the 
building  at  23  Korth  I^mrket  street,   and  thereafter,  between 
Septeaber  1,   1910,   and  June  35,   1911,   elected  or  oaused  to 
be  erected  a  building  on  the  lot  known  as  No.   23  }iorth  j^arket 
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#«iit   ;o^9UlD  ,J9tii^«  t»}txtiH  dixoH  as  #a  «aa97«vxfl  bti%uiim 

8S   «««>i  %o  tttftora  tirlio«<;«i»«  on.  •i>»5v4r(»{^  Sf8X  ni   dial 

•vi  tsir  S9ttiv    i»TH%'SL  difi'.  Z2  mA   txvoiti  xfr9<iotq  •di    «v;X9I 

^•sit^e   i^HtmS  dS'%o'i  tU  J«  lliJttl«Xn  •tU  x<^  ftvoMO  snlftXiiftf 
6*^«»T«  »t*«r  iftttlc   ^o^fs'ti  jIJtoX  C&  4«^X  «»/<#  r<*  iM»it>»a«  ^«i£;f  ham 

Ibn*   ,OX«i   «V  x'*'^  o»»«r^»tf  tmAS    ;ieX  tio«»  ao  la«iOil}   ll4i«l«*a» 
•i  b—vtM^  f  b9tvH%  ,xxtx  aOt  Mn/i  Am  ,oxex  «x  *i»<(;M#%»ii 


•tre«t}    th«t  in  disregard  of  their  legal  duty  th«  defendant* 
negligently  failed  to  rroperly  strengthen,    reinforce  and 
support  the  eaid  party  wall   and  its  foundation,    so  that  it 
*ould  not   elnlc  or  becowe  weakened  by  the  weight  of  the  new 
building:    that   the  defendants,   aleo,   without  leave  or  li- 
oense,    entered  plaintiff » 9  preailees  and  exeavif^ted  underneath 
the  south  well  ef  her  building  and  remored  portions  of  the 
foundation;    that  »s  a  result  of  such  unlawful  conduct  on  the 
part  of  the  defendants  the  bull  ding  of  the  plaintiff  and  cer- 
tain maohinery  and  fixtures   thnxein  located  trere   tdzEKoas;^  dam- 
aged,  and  that  she,   the  plaintiff ,vyas  depriTed  of  the  use  of 
her  building  and  of  the  profits  of  a  business  carried  on  by 
her   therein. 

It  was  shown  by  the  evidence  heard  on  the  trial 
that  plaintiff's  building  stood  en  the  let  adjoining  and 
Just  north  of  the  lot  known  as  >io.    25  Worth  fc-arket   street, 
which  prior  to  September,   191C,   was  improTed  with  a  building 
subntantially  similar  to  tliat  of  the  plsintlff.      On  July  3Ci, 
1906,   the  prerc-ises  Ko.   23  North  l^arket  street  were  leased  to 
the  defendant  Iroquois  kemorial  laergenoy  Hospital  for  a  tens 
•f  99  years,   and  en   the  saae  day  this  defendant  re-leased 
the  premises  to  the  City  of  Chicago  for  a  term  of  years  cobs- 
aenoing  August  1,  1908.     Between  Jiiay  1st  and  isept ember  1st, 
1910,    the  old  building  at  23  l^orth  Market   etrest  was   torn 
down  and  the  erection  of  a  new  building,  known  at  the  trial 
as   the  Hospital  Building,   was  begua*     The  lots  at  23  and  25 
}1orth  S^arket   street  were  in  dimensions  respect Ively  20  feet 
by  70  feet.     An  alley  is  iouaediately  south  of  23  f^orth  l;arket 
street,    and  south  of   the  alley  is  ^i^at  is  known  as  the  Hearst 
property,     IDuring  the  suawier  of  191u  a  large  number  of  c4issons 
were  sunk  on  the  Hearst  propsrty  preparatory  to  the  erection  of 
a  building  thereon,   and  the  wiiole  controrersy  of  fuct  resolye* 


■4nttD6«l«h  tU  uirt*  i«A»X  tfdi  lo  fet«M««ll»  oZ  »4mA#   s^»n^» 

-If  "to  '♦fAwJ  *</on->lir   ,o«lB  ;w:fcfij/d 

•lit  a«  ioifftaoft  /ulvAXntf  <fou«  le  fLu9%i  m  iuk  4^«xi;r    ^noiiAbmrst 
-imii  jptexKxtt  «i»v  l>fi#««ei  nl«<r«j((,f  M'Xifixll  ke»  xv»«ii^»Mi  sIa* 

.^••«jrs  #»jai«4  xur«<>U  iUi  ^ttH  i»  n»aiur  r«X  tkot  lo  ii#iron  #«iirt 

fflXliX^^i^  M  dii*  kmranffil  9mr  «OXOi    ,i9««»»f«»  •»  VdJttq  jl4»l«» 

.OS  x<i<V  ai>  UiXfl[  9^  10  ^A.*!^  ««  T«X/«2«  tXX«litumtfMi 

•^   ft»«Mi   VMir  #••«;#•   ie^lt^i^  i«t«9ir  at   ««V  •#«i»i^  ftHl    ,93«X 

BT«»1   A    l«t    iMlifloa  X^MiaBIMa   X«i««UMI  tl«lf|M»l    $»Mbtn^*h   9d$ 

b»«4(»X*«Y  #c]|ir.r«l»|i  fflift  yat»  ajim  dcU   bo  Mm   .ir«»«x  9t  t« 

«laX  «»(te»l«*4  h9M  il^l  tiiV  ««««rl*f     .II09X  «X  J«if;i»A  naitoanm 
(n»«  ii4w  ^sftXltt  i«^ttrt)l  d^^K  tS  $m  tA^XXiMT  *X»  %A$   ,':>t9t 

^••T  v»^  XXf>viio«<;«rs  MifeiiiaMit*  «i  «v«w  jr«»-r:r»  ^o^xa^i  i£f<t9^ 

4i««ft  &K  1»  li^ATO*  KX*«Aii>«aMi  •!  %9ntk  ma     .i-*«^   JT*  t^^ 

>aX  oi,  4«Ar  aiX  x»XX»  ti$-  !•  .  ,^»«'xr« 

•w>a»Xi^a  lo  %»<tfxm»  »fT<ti  4  oi«X  ^»  ttmnim  mMf  nalttj      ,x*f%*tt 


Itself  About  the  Question  of  wli«th«r  suoh  Injury  as  in  fRot 
HAS  done   to   tha  proparty  of  tn«  plaintiff  rm»  eikU9«d  by  th« 
•rsotion  of  th«  Hospital   oulXding  ot  by  tiis  sinking  ©f 
the  aais4c}ns  on   fchs  lisarst  property  aouth  of  tht  alley, 

?ouoning;  the  question  of  the  cause  of  the 
sinking   at  the  party  wali    referred  to,   nnd  the  effect   there- 
of to  plaintiff's  building:,   t*o   v.itn«3««s  testified  for  the 
plaintiff  ani   right   for  the   difendants.      The  hospital  build- 
iag  was  erected  upon  tiie  old  fouadAtions  whioh,   according  to 
defendants*   witneesee,   wer»  foujsd  upon  exaiiilrvstion  better 
a<Uii2>ted  ta   8\;f.  ort  the  ireif^ht  of   the  new  bulldini:  than  th« 
foundations   req^ilred  under  plans  and  specifications  pre- 
pftared  by  the  Rrchltecte  for  th«»  hospital  building.     The 
plaintiff's   wltnecBCS     tmnmiax^f.  testified  that  th«  weight  of 
the  new  hospite;!  building  caused  the  foxindations  under  tht 
parti'   ^'^1^    to   alnk  rnd  beoone  loosened,   -*hic^^;   ainhing  in 
turn   caused  a  serioua  injury  to  plaintiff's  building,     llain- 
tiff  herself,  hov/eTsr,   testifl*"!  that  on  deptesiber  10,   1910, 
«  few  days  Jifter  the  «reeti^n  «^  the  hospital  building  had 
begun,    she  nctieed  a  aa,<;gini:  and  settlea^ent  of  the  doors  of 
her  building   nnd  that   they  i^ould  not  closa,    nnA  that  she  oota* 
plained  of  this  to  V.r,   Orondall,    tiup^rintendent  for  the  de* 
fendant  j  r^n^uist  4:^:   Xllsley  Ceoipany,   n^ieh  vms  erecting  the 
building.      It  wac  satlefaetorily  shown  that  at   thla  tine  the 
vcight  of  the  old  building  had  been  rpx^oved  frota  the  party  wall 
fcund»tion  and  that  nc  coneiderptjle  nart  of   the  new  building 
had  been  placed  thor^on, 

flight   "Titneaaes*    en/crineers  and  aroniteots,    testi* 
fled  for    the  defen<'«nt8.     fhelr  teetisaony  was  to   the  effect 
that  the  foundations  for  the  hospital  building  were  euffielent 
t«  carry  the  party  wall  with  the  new  building  joined  tc   it, 
Th*at  witnesses  testified  that  in  their  opinion  the  settling 
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•f  iht  party  wall  iwttd  of  tii«  other  w»ll»  of  tht  ho»srital  build- 
ing was  eaus«A  by  the  ainklne  of  tho  cwiiieono  for  tbt  }i«ar«t 
building;    thoy  AOt«rt«(l  that  tb.«  oouth  «sll   of  th«  hospital 
building;,   iiii£«dlately  aorosw  the  alloy  from  the  Jionrot  prop- 
erty,   aettleeJ  before  and  to   »  larger  extent   th«n  tho  north  or 
party  wall   of  the  building;    that  thie  settling  in  ttmat  had 
taken  ^I.iee  before  the  hospital  builtSln^  h«d  b«en  «>r«oto<l  &r\d 
aliaa     he  ireight  on  the  foundations  of  the  south  ^«all  of  the 
hospital  building  tms  much  lats  than  that  ^hiah  it  sustained 
•ftar  the  building  had  been  completed, 

Tht  eight  vitn^sses  vho  testified  for  the  de- 
fendant were  »«n  of  experisnoe  and  standing  in  their  profes- 
sion.     ;'he   e-vidence  given  by  th<^s«  vitnesaes  is*   to   say  the 
least,   quite  as  reasonable  ^nd  probable  upon  its  ftmoe  as  that 
of  f>lalntiff*B  two  >?itnesses. 

It  was   shown  st  the  trial    that  th«  defendant 
JrrldoBora  was  eaiployed  as  avoMteot-supetrintendent  of  the  hospi- 
tal building  and  t^iat  he  prepared  plana  therefor  and  subrsittei 
ouoh  plan«  to  the  Building  X^epartment  of  the  City  of  Chicago; 
that  the  defendant  Lajnquiet  ^  lllsley  Company  did  practically 
all   of  the  conetruetion  work  on  the  buildinir;    that  wfter  the 
building  was  entirely  cousfleted  the  defendant  I,  V,  Friootedt 
Company  waa  employed  to  raise  the  walls  of  the  new  building 
whioh  had  sunk  ne  a  result  of  the  settling  of  the  building,   due, 
aeoordiag  to  defendants*   witn«8««^s.    to  the  aAaking  of  the  eais- 
■ona  on  the  Hearat  property.     By  consent  of  the  parties  the 
Jury  Tiewed  plaintiff^e  building  and  also  the  hospital  building. 
The  defendant  Hiehard  T.  Crane  was  at  the  time  suit  mis  started 
president  of  the  defendant   Iroquoia  Itetaorial  Lmergeney  Hospital; 
the  dofenciant  imrdook  Campbell   was  building  ooaimissioner  of  the 
defendant  City  of  Ohieage, 
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A%  tiMi  8Xoa«  of  all  th<s  «Tidet:ee  the  court  ia- 
•trueted  a  v«rdiet  In  favor  of  the  defondants  Hiiohard  X,  uranc, 
tho  L.  Ji  •  Trleotodt  Conpany  and  I^ardeek  Gai&pbftll.      j.%  is  not 
eont«ndod  tiiat  any  of  th«  dofenoanto  vora  liable  to  plaintiff 
except  in  oo  far  aa  thty  woro  ocnneotad  vith  th£  construction 
•f  the  hoapital  bull  ding »   and  aa  the  eviderioo  9hovre  %h»,i  the 
eonetruetion  of  thle  building  did  not  cauee  dant^^e  tc  plain* 
tiff  thttre  eouldl  be  no  revex'eiblc  errvr  in  inatrueting  the  Jury 
to  find  thee«  pAftloular  defendant*  not  guilty.     >%.«»  tc  the  oth8¥ 
defendants  the  oaee  nas  uubmitted  tc   the  jury*   «ho  returned  a 
-ferdiot  finding  them  not  guilty, 

Wr<tak  an  exaiidnsition  of  the  eviaonce  it  is  our 
opinion  thAt  tue  verdict  oi'  the  jury  ia  well   eupported  by  the 
•Tldence  neard  en  the  trial,      rhere  can  be  so  dcubt  t^iat  the 
great  preponderance  of  the  «vid«nce  waa  ia  favor  ©f   the  oon- 
tentloa  of  the  defeudants  ->   that   the  dKiiu^^e  to  plaintiff* e 
bulldlnii,    if  any,    wa»   the  result  of   the   aorJc   done  on   the 
hearat  property,   and  tnat  it  "«a»  not  at  all  caused  by  any 
eonduot  of  cofiaaiseion  or  ofiiiusion  of  the  defendants.      In  any 
•vent,  we  are  at  a  loee   to   4ee  ho^  it  oan  be   eaia   bhat  in 
weighing  this  evid«noe  we  eould  in  Justice  oojsa  to  a  oonelu- 
•ioa  different  froat  that  of  the  Jury, 

While  aeveral  queations  of  law  have  been  |»r«r- 
oented  to  ue  for  o on »ikii oration,    the  ii&portanee  in  tiii«  o^ee 
•f  determining  eueh  <tueetiono   disappear*   itthen  the  evidence 
it  exaained  and  when  fras  eueh  uxai:£>i nation  it  appeftre  that 
the  verdict  of  the  Jury  ae  to  any  and  all   defeni«aiita  hariri^ 
any  oonneotion  with  the  erection   cf    the  hoopitsl  b-'ilding 
ehould  have  been  net  guilty. 

And  ao  ae  to  other  «iue8tione  prsofinted  by 
oouneel  for  plaintiff  in  their  brief,   on^  of  whioh  is   that 
the  ootuM»  erred  in  exoluding  evidenee  of  the  lose  of  profite 
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to  B.  bu»in*s»a  conducted  by  tlie  3F>laintlff  in  h«r  building, 
lh«r«  w»8  no  bRai»  of  fact  in  th«  evidence  Introduced  whloh 
vouia  ftvitijOrl»«  the  oourt   to  rdmit  the  eridenoe.na   to  ».  loes 
of  proTitB,    tendeired  by  the  plaintiff.     Both  the  plelntlff  anS 
her  wita^-aa  vswry  i  exit! neon  w'«re  unRbl<?  to  fumiah  tmy    'ftta 
whatsoever  from  ■idi.ieh  fm  intelligent  «»etlmi!itt  cculd  he  wnde 
of  the  Icisy,    if  ft.ny,   to  jslnlntiff»a  business.     The  OTldence 
offered  by  vl»intitf  tftntls  to  show  that  aihe  was   cn^iE^red  at 
the  time  in  oueetian  in  ri?anuf.-voturing  po&er  chipe,   rettl*tto 
tahles*   playing  card*  nnd  the  like,     ahe  was  unable  or  un- 
wllllas  to  gir'»   thR  wmi^  of  n  single  cuatj?aicj?  nh©  had  traded 
with  her.     Hor  witB«»ee,  Mary  lerkinson,  '?iho  ee«Wifi  to  hwve  had 
oiiarge  of  plcvintiff'e  business,   ti^atified  that  the-  rli*i«tiiff 
had  nerer  kept  any  r«oord  of  any  kind,  bocUa,   pa-nex'e  or  any- 
ti^iing  eJoe,   except  inail  orUere  and  the  bank  paee  book;    that 
the  mall  orders  wore  destroyed  froa  ysar  to  year,   nmX  that  the 
witness  wau  aiiabXe  to  tell  '»^hen  she  had  last   ae«n  the  baixk 
boelc, 

^"  vijgy^tra^.  coke  ^  Cjatil  Co..  v,  ;^arteaa>|^,  XXI  ]P«A» 
Rep,    96,   it  was  held  that  "the  r.otiial  Amna^^B  «hlob  vrilX   «us- 
tain  ft  JudfMjnt  muet  be  es1.abli»h«sd,  not  by  conjectmree  or 
umrerrdinted  e*Jtl>n«t<^»  of  Tritneesee,   but  by  fsotf  from  ^4iloh 
their  estittenoe  ie  logically  &r.(?  Isgclly  inf*?rabW,       The 
epecul<«tlone,   guesses,    estljT.s.te»  of  'rltn-ee?**,   forte  no  better 
ba«i»  of  reocvery  than  thf  epeculrtiona  of  i±.e  y.i.Ty  thWReelvee, 
Taote  auet  b^  proved,   data  must  be  fe'iven  wind  eh  fcrip.  a  rational 
basle  for  a  reaconabljr  correct   e«t,ixR>i.te  of   the  l*»gRl   injury  and 
of  the  amoimt  of  daaagee  tvhich  resulted  froa^  it,  before  a  judg- 
ment of  reooeery  can  be  lawfully  rendered,* 
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Bttt  the   ffTld«Tsc«  prtrendfr«t«A  to  grratly  In 
fRTor   of  the   <Sef«ftdsvnt»  tji*t.   the  rulittg  ©f  t\xm  ccurt  in  ex- 
Qludiag  Vhife   eTl(4«noe»   if  it  was  «rrcr,   v.'ee  In  uo  tfe^ctse  r^c^- 
JudlolAl   tc   thfe  pl*lntifl. 

it  is  ftlso  ur£:ed  th».t  the  court  erntd  in  rcfuslag 

o«rt«iln  ink.^tru(;tli>ns  ten^ereu  by  the  plfiintiff,      Ho   error  wa» 

ooKaltttid  In  tiiis  particulitr.     ir«cticBl}y  nil    of   the  prcpo- 

Bitiotis  contRiiied  in   ihe  rcfueed  inetructione  epptftj:  iv 

thoftt  given   to  tiic  Jury,     The  7tii,   loth  anu  11th  instruo- 

tlons  given  to    the  jury  wt  the  requeet  pf  the  plnimtiff 

fairly  instructs  the  jury  us  to  &h«  law  applicatle  to   th« 

braneii  oi*  the  cast  they  were  iratcnded  to  cGVf»r.     Thit  1b 

particulcrly  true  ol   tt-e  lltU  iiia  tract  ion.   wi;ioi.  it   in  pert 

as  follows: 

•One  cf  the  queetions  fcr  ^-ou  to   (ji^terfsin*?  Xb 
«h«th«r  the  sinking  and  ••ttllng  of  thm  imll  wa»  ©auaad 
\ty  the  wrifht   of   th<»  hoa.ital  hu.ll -^irir   or  hy  the   exca- 
vation for  OR*»sona  of  the  Hearat  Building.     If  you  he- 
lieve   iiist    the   t,'Xcr-Tf-tion  for  thi-;   ■  rftret  Iruilaine  vc-olcl 
not  have  oauaad  the  party  wall  to  aink  had  the  new  huild<!» 
ing  And   tii.«  fcunt-ls'.tiona  of  the  r>c:Tty  wa5.1  betsn  jrcj..Tly 
supported  and  strencthened  and  If  you  further  belic^Ts 
tiiat   the  -pnrty   fjall    89tt}?;d  and   anrik  lit.cnuBe  cf   the   1:'.- 
suffioient  foundations  and  added  weight,   if  any,   you  ars 
inatrueted  plfAintiff  is   rmtinlfrt   to  nxover  fij.,A.lnst   zuch 
of  the  defendants,"   etc. 

Kor  do  we  think  that  any  reversible  error  was 

eonmitted  in  chiving  certain  instruotione  tendered  on  behalf 

of  the  defendants* 

it  was  held  in  yield  v.  Loiter.   118  111,   17, 

that 

*A  party  wall  is  a  structure  for  the  eiramsa 

hftneflt  and  ccuvcninnot   of   both  th«    tetir.nts  It   s«po- 
rates,   and  either  party  will  be  allowed  to  isake  any  uss 
cf  it  he  i&ay  deaire,    »:ltL-':r  ty   d<i?«p'!:-n:in^-    ihe   fr.ur.crtiorj 
or  inoreasing  the  height,   so  far  as  it  can  b-p  done  witiiout 

injury  to   the  other,* 

The  defendants  had  a  legal  right  tc  erect  a 
hospital  buildinf:  and  to  use  therefor  and  to  occupy  the  party 
wall  in  question;  whether  in  doing  so  they  did  or  did  not 
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eause  injury  to  the  plaintiff  «ra«  a  Quaetlon  of  fact  for  tha 
detar&d nation  of  tha  ^uxy,   and,  aa  heratofora  said,  thara  ia 
in  tlie  raoord  an  abundanoa  of  eTider.oa  to  aupport  the  oon- 
elusion  of  the  Jury  that  dafandanta  IxaA  not  by  their  oonduot 
OAuecd  any  danage  to  her  building. 

The  Judfiiaant  of  the  Superior  Court  will  be  af- 
firmed. 
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iluit  «aui  1>roui£ixt  la   tift*  kunleipal  Court  by  th« 
plaintiff »  Joim  l%^orri«oo»   ft|);eiiKi»t  t)i«  defendant.  JoJtm  li, 
laf«rty.       Plaintiff,  at  and  befora  tiia  ti«e  suit  was 
lMh»ttghtt  «M>  tha  aimer  of  o«rtala  raal  aatattf  in  tka  c«ty 
of  Chlaaj$o;  titl«  to   Uila  raal  ttatate  vaa  la  Ma  .^asia! 
it  oonolfltcd  of  a  t«e»flnt  l}aildln«£«  oaa  of  mcvioii  flat* 
vas  oueupiad  by  tiia  pXaiatiff  and  hXn  faaily;    tii«  otner^ 
en  May  I.   li>ld,   wait  by  «rri.c>taii  ieaaa  ranted  by  uathtri&a 
liorrittun,   vifa  of  tha  plaintiff,   to  tiia  dafanda»t}   tha 
plaintiff* a  wifa  la  nmaad  lu  tlia  laaaa  aa  gra»tor  and  Xhm 
dafandaat  aa  grantea. 

X2i«]ra  do«8  not  Mtieu  to  ba  mieh  diapute  aa  to 
tha  fnota  of  tha  oasa.     ?b.«  a-vidvaoa  tonda  to  ajao«r  that  tha 
Xeaat  waa  m'i40  by  Cath«rln«  Porrlaon  In  her  Qmi  nmi9»   and 
that  aha,   during  the   ^sf^^ole  couraa  of  dafendaiit'a  tenancy, 
had  oollaotad  the  rents  dua  undar  tha  Xaaaa  rmd  imd  (Sivan 
raoaipta  tlxarafor  in  L^r  own  n»i&a,     There  ie  aoMa  dlaputa  in 
the  avidertcc  aa  to  nyhathar  a  prior  laaaa  for  one  yt^ar,  termi- 
nating lay  1,   1915,  wB«  exeouted  In  tha  naiae  of  plaintiff 'a 
vlfe.     The  plaintiff  teatifled  tiiat  hlo    tife,  «ith  hia 
knowledge,  had  rented  tha  preisiaaa  to   the  defendant,   and  that 
ahe  had  acted  aa  his  a«ant  until  Ootobt^r,    1W15;    t^.f^t  on  Oe» 
tobey  26,   1915,  he  notified  the  defendartt  in  writing  that 
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ftft«3r  anld  d«t«  atioth^r  Bi««ttt«  atntlomed  In   t)&«  notic«, 
•uthoirlxcd  to  oolXoct  the  rents  du»  for  tlae  j>rfti£i««»  <»ooupi»d 
"by  the  defendant*     siuit  wub  brou^iilxt  to  r«ooT*r  r«ntft  fox* 
th«  months  folloDring  Ooto1»t]r»   19X5,         Jud^«Bt  vaa  on«» 
terad  in  fnvor  of  tha  dafandent*   and  tha  plaintiff  'brlnga 
tL«  CA^aa  hff>ra  hy  Appe^al* 

In  no  imandad  statdosarit  of  olftlsa  the  plaintiff 
aat  forth  that   tha  dafandant  wae   indebted  to  him  for  tha 
uaa  and  ocoupatian  of  tha  prasiioas  for  six  wontha  at  tha 
rata  of  j^ad  per  aonth.      Xt  appaara  that  the  laana  undar 
vhioh  tha  dafandant  h«ld  tha  praeuiaaa  waa  adnittad  in  aYi* 
ianoa  at  tha  trlaX  for  tha  purpoo^  of   ahowing  tha  rental 
Talua  tharaof  only.     It  ia  ad^tittad  tx.»t  tha  dafendsurst  haa 
paid  to  Catharina-ji>iomao«i  tha  r«nt  daa  far  the  preiaidaa 
undar  tha  leaaa.     It  w«i8  ahaim  th»t  tha  dafandaat  know  tha 
plaintiff  but   alightly,   tiiat  he  had  aaan  hlca  ]&ut  rarely 
durin^^  tha  tiK«»  that  tha  dafendant  hnd  ooeupied  tha  praai* 
aas.  and  that  ha  had  no  knovlad^ja  vhataoaver  of  tha  plain- 
tiff* a  o^^nerahip  or  Interaat  in  the  preiriiacta.     Tha  defendant 
had  dealt  with  Catharine  I  orriaon;   the  leaaa  in  queation  wa» 
nade  in  her  naaa«  imd  ao  far  aa  the  defendunt  knew  or  had 
ra-^^aon  to  betlleira  she  was   ti;«  Oi:¥i2er  of  the  preisiieas* 

The  poaltion  of  the  plaintiff  aeeea  to  be  that 
%h9  oontraot  waa  ntida  by  hia  fi^c;ent  and  for  hia  benefit*  and 
that  that  bein^  ao  he  had  a  rifjht  to  bring  an  uotion  thereon* 
Tha  atfttcffitent  of  elnlia  fil«d  by  tha  xAaintlff «  hovreTer*   in* 
dicataa  that  he  la  ru>t  auing  upon  the  lease,   but  that  auit 
la  brought  for  the  ut»a  lund  ooouxiation  of  the  preiaiaea;    tha 
laaae  w^u  adsvitted  in  evidence  aol<^ly  for  the  purpoae  of 
aiding  la  fixing  the  value  of  the  pr«aii»e«  ao  uaad  and  oo- 
•nplad*     Plaintiff  hare  aeeka  to  recover  rant  under  tha 
laaae  n^ioh  he  initiats  was  sunda  by  hia  aeent*      In  hia  atata* 
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nent  of  claln  hi«  m,otion  is  bcnttd  upon  Ul«  ui«  an4  oooupa- 
tion  of  tilas  pr«ssi»««  by  th«  dafexiixmnt.      In  thtt  isunioipal 
Court  thft  e«s«  WAS  trlod  upon  Uie  thoory  which  Uie  plain- 
tiff »dYiwQ«4  in  hill  9tHt«n«nt  of  oIaIb;   in  thio  oourt  it 
is  ■ou«;bt  to  r«ooT«r  untSor  th«  !•«•«.     thti  plnintiff  Jtias 
no  rigiat   to  adv^noo  a  thoory  of  rwcovory  in  thio  oourt  dif» 
f«r«nt  from  thnt  pr«»«nt«d  in  tho  trial  oovurt.     On  tho 
t))i«ox>y  of  plaintiff  a«  atatod  by  him  in  hio  •tat«siont  of 
olalm  Uia  Judjgnant  of  th«  l^unlolpal  Court  wna  oorroot. 
In  hio  «tat«ai«Rt  «f  i^.laiM  plaintiff  did  not  raXy  upon  tho 
laaao;   no  raf^rnnoa  in  m»A*  tharain  to  tjti«9  leaoa,  and  tha 
tar»a  of  tha  Xaaaa  wara  not  ttitraln  vt^rr^^  to  in  any  way, 
•ithar  ao  to  a  ooTonitnt  to  pay  ront  or  otix«rwit»a*     Tha  da- 
fan  dan  t   oat  up  tha  laa»a  at  tha  trial    ^o  a  dafanna  to  tha 
action  brought  "by  tha  plaintiff,     Undar  tha  iaaaa  ho  waa 
author iaad  to  oooupy  tha  jc;.raaii9aa  anr)  to  pi^  th«  rant  pro- 
Tidad  by  tha  laaaa  to  tho  grantor,   Catn«rln«  Morrison,      'oh* 
aaounad,   with  tha  knovledsa  of  the  plaintiff,   to  hare  tha 
right  to  rant  tho  prastioaa  and  ta  eollaot  tho  rento;    tha  da- 
fan  dant*  a  oontraiet  van  with  har  and  not  with  tha  plaintiff. 
If  oha  in  faot  actad  for  tho  rl*intiff ,    than  tho  plaintiff, 
in  a  propar  proooe^din^,  sight  hara  aaaarted  hi  a  right  to  a 
parformanca  of  the  oontraot  atada  for  hia  banafit«     Thia  waa 
nat,  hovavor,  hia  thaory  in  tha  trial  oourt, 

tha  Judgment  of  tha  Munieipal  Court  will  ba 
afficmad. 


..,...,  in*  Mtf  "^i  f««4Cir  imtmi  •!  mtttom  %kd  uiMt9  i«  ttmu 
l»tii9itaiA  •ds  ..tu!iL-a«t9^  9di  x0  i«*l«fliifq  9t[f  !•  Mltf 

11  #iUfM  «Jtdt  at  lultiti  ^9  fsmmsm»9  •Uf  p^  h*t<icth*  \tki 
9Md  UliftiAXer  •iKY     .••••X  9M  'gmhoM  «•▼«-  :  d?^4t^*  %t 

Alii  00     .ft««a    tnltt  9di  ni  ft9—^x^  imOS  mvff  totki^t 

)e  in»a»tAi«  tXd  nl  min  ^  !>•#«#«  tn  ^linlaict  \o  vrt99iU 

,i99-r^i>'>  !<>-^'  s^ir.t'-   r.-.-r  -jitmH  mM  t«  iniiimluvt  MU  ai«X» 

9di  m9t^^.  -    .  -.     . :.. - . ::.«t^  «fl«l»  *t9  tmnmit^^fn  fi^:  m 

,\*lf    "T"'^       -        -        t'TX^'*^'*    ac^^^n.-;     ton    »%«V'    ^  ««n*i 

••5  •_.      ,9t l'vr9JiS '.  ..-      ^..     -    :ii«n»vc'  ^   '?*tIH» 

•jii  ai  •«fi«l0b  «  tH  fflixt  ttf^  t«!  4»o»«ir  4»/f-  ,  .^.<^tttt 

•«»  «il  ••A»X  AxU  Vftbutl     .HXtiu  .ii,.w<wrf  n^ifCMi 

»oxq  Sain  mAf  \Mq,  oi  ba»  9'99lsaetn'f  md&  tf>^o*  oi  h9»lt9ii$9m 

94tii     ^nKtmlrtcvl  9ai'Kinim9  tt9iiomi  9d»  o^  ••a»X  #«;»  t^f  b^lr 

9£Li  9VMi  9i    .':'^Uni»i.r i  >) J.>  >o  myiS>9lw*tai  9ixt  tftXv  th^mi9mm 

,m#A^X     r*^  tmdi   ,tliiffi«.tcf  tiitf  tttl  b9i9m  $9Mrt  aM  9dt  IZ 

.i-vwod  tul'ii  9£^  fii  XT«»^  «iti  ,*r»T»««cf  ,i«fi 
•0   iiir  iiuoi!'   Xjiqicln|/«  9Ai   to   *K*?Br4f.r<;.  «rfT 


296  -  £S8£9. 


^OBI  V,  HVfSJsk,  Adalnlcttrator  ejf  ) 

tilt  "BmtmU  9t  m(Sm.  EIIfSF33TE»,  ( 

a«e«a««d,  \  /  I  APPKAl, 

Tfl* 


IHIE  HAILHOAB  COlf  A»T,  a  o/r- 


CIRCUIT  COORI, 

COOK  COUSTY. 


'"•'^"0  5  I. A.  5  50 

Ml,    JlWflCl  lOIUOM  WLVrZWD  THE  OPIBIOS  OF  THE  COURT. 

From  a  JaOc^tnt  of  f 8,000  «ntered  upon  the  T«rdiet 
of  a  jury,  dtfendaat  protseoutes  thla  appeal. 

Plaintiff's  lataatat«.  It  is  oont ended,  oxsm  to  hia 
death  under  olroomstanoea  whioh  are  attrll>utable  to  the 
negligenoe  of  defendajat.     (George    Una  ens  tern,   the  Tiotinji 
Of  the  aooldent,  was  a  oooper  in  the  eoploy  of  W.   J.   Connors, 
who  had  what  is  icnown  ae  a  '^ateredore''  oontraot  with  the 
defendant.     Hinssenstern  was  working  In  a  gang  of  eteredorea 
as  the  servant  of  Coan«ra,   the  steredore  contraotor*     In 
this  en^lojnaent  Einsenatem  had  worked  for  sereral  yeara. 
The  xvlation  of  master  and  serrant  did  not  exist  between 
Hinxenstern  ana  deftnSant,  itut  that  relationship  existed 
between  him  and  Connors. 

ainxenstem's  duties  as  a  oooper  required  him  to 
work  around  the  doeke  and  shipping  on  the  Chieago  Hiver* 
On  the  day  of  the  fatality,   Ootober  11,  1910,  the  steamer 
Chemung,  owned  by  defendant,  went  to  the  Wabash  dook  in 
the  Chioago  Hirer  about  one  o'olook  in  the   afternoon.     The 
work  at  the  Wabash  dook  being  completed,   the  Chemung  pro- 
ceeded to  oroas  the  riTor  for  work  at  the  Burlington  dock, 
y         the  next  objeotiye  point  for  work.     At  this  time  ainsenstem 
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was  on  tha  Cluiiaung,  where  he  night  have  reTsalneA  ftnd  have 
creased  to  the  Borllngton  dock,  bat  thl«  he  aid  aot  do, 
but  After  the  boat  started  to  moTe  he  got  off  the  boat 
onto  a  12  z  1£  planking  at  thi  outside  of  the  dook.  This 
was  a  plaoe  of  danger,  where  Hlnzenatem  had  no  right  to 
plaoe  himself,  Ee  had  no  work  to  do  in  that  plaoe  nor 
wut   It  necessary  for  him  to  be  there  en  route  to  the 
Burlington  dook.  Hlnsenstem  placed  hlsoaelf  in  this 
perilous  position  of  his  own  volition  and  without  any 
order  or  direotlon  from  his  employer  or  the  eeirvants  of 
defendant  on  or  off  ths  Chemung,   ^fter  reaohing  the  dook 
he  a^iarted  to  walk  toward  the  north  end  of  ths  Chemung 
as  If  he  wished  to  get  into  Ho.  4  gangway,  vrhoai  he 
arrived  at  Ho.  4  gangway,  however,  the  Chemung  had  awung 
•o  far  out  into  the  river  that  he  oould  not  step  aoroes 
into  the  boat,  thereapon  he  returned  to  Bo*  3  gangway, 
where  the  witness  Pritnra  was  atanding,  who  reaohod  out  his 
hand  to  deoeased  with  the  apparent  Intention  of  lu»lplng 
hia  ^vaap   into  the  boat,  but  the  boat  was  about  two  feet 
from  the  dook  »n&   deoeased  hesitated  and  said  he  oould 
not  take  a  ohanoe  and  started  down  the  planking  toward 
ths  north  end  of  the  i%bash  frele^t  house. 

It  is  olear  from   the  evidenoe  that  the  manoeuvres 
of  ths  Chemung  in  swinging  from  the  'Xabash  dook  sad  baok* 
ing  into  the  Union  slip  were  usual  and  oustomary  and  as 
theretofore  praotioed  in  going  from  the  iTsbash  to  ths 
Burlington  dook.   It  is  further  evident  that  the  deoeasoA 
was  familiar  by  years  of  personal  contact  with  the  method* 
used  in  moving  the  Cherauzxg  from  one  dock  to  the  other  aii& 
that  the  dangers  whioh  lay  in  the  wake  of  hie  actions  wars 
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known  to  him.  Th«  ChcniEmg  was   m«no«  are  ring:  by  Biiaaa*  of 
a  vtading  line,  whioh  liae  waa  a  large  hawaer  which  raa 
from  the  eapatan  on  tha  apar  €eok  at  the  forward  end  of 
the  boat  throagh  a  oholk  in  the  8id€  of  the  boat  down 
onto  the  ground  behind  the  apllee  and  baok  to  the  rear 
ffpile.  The  oapistaa  was  about  sixteen  feet  abore  the  water. 
Owing  to  the  oorrent  in  the  rirer  boat a  are  moored  to  the 
doeka  by  linea  fore  and  oft.  Whon  the  a  tern  lines  are 
oaat  off,  the  winding  line  or  haw»«r  is  plaoed  over  the 
rear  apile  and  then  the  oapetan  is  started*  The  winding 
line  tightens  with  the  strain  pnt  upon  it  by  the  winding 
of  the  oapataa  and  ttltimate];|r  slips  off  with  treaaendoaa 
foroa* 

When  at  the  time  of  the  aooldent  the  winding  lino 
slipped  off  the  spile,  it  eTldently  struok  the  deoeased, 
wSio  was  seen  by  some  of  the  witnesses  whirling  in  the  air 
and  to  fall  into  the  rirer.   »1tile  attenpta  were  made  to 
roaimo:kim,  he  sank  and  bis  body  was  not  reoo-rered  for 
Mveral  days  thereafter. 

At  the  oonolusion  of  plaintiff's  OTidenoe  and  again 
at  the  oonolosion  of  all  the  ovldenoe  in  the  oaae,  defen- 
dant laoTOd  for  a  direoted  verdict  in  its  favor  and  tender«& 
the  oaaal  instrootione.  both  motions  were  denied.  While 
other  errors  are  assigned  and  argaed,  we  rest  oar  deoision 
en  the  failure  of  the  oonrt  to  dlroet  a  rerdiot  as 
reg,aeBted. 

So  gronnd  of  liability  on  the  part  of  defendant  was 
proven,  and  from  the  proofs  it  was  evident  that  the  death 
of  dsceasiod  was  not  oaased  by  any  aot  of  negligenoe  on  the 
part  of  defendant,  either  of  omission  or  oanmission,  and 
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tlugit  th«  oondltlons  whloh  led  to  th»  unfortuaata  aoeldent 
irer*  in  no  aiip«ot  of  tho  oiu»t  attributAble  to  any  negligont 
ooodaot  on  the  part  of  d«f«na(mt  or  its  sftryants  in  ohargt 
0f  tho  Cheraimg.  From  a  plaoo  of  safety  deooaaed,  without 
aay  apparent  reason,  put  himself  in  a  sita^tlon  fraught 
with  peril,  irhioh,  froa  his  being  familiar  with  the 
manoettrres  of  the  Chemnng  and  of  the  mannccr  in  -R^loh  those 
BuiAoearres  were  made,  he  mnet  be  prosoMsd  to  have  had 
knowitAge. 

It  is  likewise  proren  that  at  the  time  the  Chemung 
WBM  ready  to  be  mored  from  the  Wabash  deok  mnA   all  was  in 
readiness  for  that  operation*  that  the  ;}miior  officers, 
before  announoini^  to  the  oaptain  the  readiness  of  tho 
Chemung  to  be  moved,  made  oareful  obserrationa  to  see  if 
there  were  any  obstructioAS  between  the  ship  and  the  dook 
or  any  persons  on  the  dook,  and  they  found  that  the  ship 
was  olear  from  obstructions  and  there  was  no  one  upon  the 
dook  exoept  the  watohmsn  and  a  deckhand,  who  threw  off  the 
linea;  that  it  was  after  the  making  of  snoh  obserrations 
that  deoeased  want  from  gangway  So.  2  to  the  dook,  ao  that 
at  the  time  when  the  Chemung  was  started  on  her  manoeurres 
to  baok  into  the  Union  slip  for  the  Burlington  dook,  its 
officers  had  no  knowledge  of  the  deceased's  presence  vcp(m 
the  dock;  neither  had  they  any  reMon  to  tauspset  that  he 
or  anyone  olae  except  the  line  men  would  be  there* 

With  deeeased'e  familiarity  with  oonditione,  he 
must  be  presumed  to  have  known  that  when  the  whistle  blew 
the  boat  would  more.  Furthermore,  the  relationship  of  the 
parties  to  «aeh  other  did  not  require  defendvsnt  to  giro 
deoeased  ax^  notice  of  the  moremuint  of  l&e  Chemwag.  lianthei 
T.  Belt  ^.  ££.,  116  ai.  App.  aSO,  affirmed  in  £32  ni.  668} 
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O'Day  Y«  £.   *  A.  ^.  ^.    C£. ,   97    111.   Ajvp.    632. 

Ab  held  In  Sutton  ▼.   Wab&gh  R.   H.   Co.,  162  111. 
App.  138,   thartt  oan  b«  no  reooyery  nhore  deo«&Bed  ms 
not  In  a  plaoa  wbero  hla  work  roaulrod  him  to  b«,  and 
the  only  duty  i^loh  defendant  owed  him  waa  not  to  wll« 
folly  or  wantonly  Injure  him. 

As  deaeased  yoluntarily  put  himaelf  in  a  position 
of  danger  in  preferenoe  to  that  of  a  plaoe  of  aafety,  ha 
WMi  00  laoking  in  due  oare  for  hie  own  safety  ae  to  in- 
hibit a  reooTory.     wilaon  ▼.  J..  £.  g,  ^.  Co.,  210  111.  603. 

Aa  the  deoea&ed  waa  not  in  the  exerolse  of  due  oare 
for  hie  oicn  safety  but  waa  guilty  of  oontributory  ne^jiligenoe , 
whioh  was  the  primary  cause  of  the  aooident  whloh  oaused  his 
death,  the  judgment  of  the  Cirouit  Court  i»  rereraed  with  a 
findini;  of  faet. 

HEYKH3RS  WISH  JIlirDrSG  Of  71CT. 
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MavgllB*!!  ijpcv  to  ^llXjii;^  a«v  ;rrr4  '^^•a.mi  x»re  ain  ^t 


!nie  CoTUrt  flndR  hb  aq  tiltimFite  faot  that  GMiorst 
Elnsenetern,  deooaii<^d,  w&e  not  In  the  nxtircise  9f 
ordinary  o&ra  for  hie  owji  enfety  at  tht  tiaw  of  tJwi 
accident  which  reeulted  la  hla  death,  but  that  on  the 
contrary  h#  was  e^llty  of  contributory  negligence  whloh 
was  the  proxlmat©  oaaee  of  the  accident. 
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MB.  JU3fiCE  mwu  mLiwssj)  fHK  opiBioir  OP  Tm  couaf. 

This  !•  an  ««tien  for  personal  Injuries  whloh 
r«BulteA  In  a  verdiot  and  judement  in  ffctw   of  plaintiff 
and  against  tha  dafaudant  HiolKird  MoCnrrle  for  t8660»  and 
UoCorrlo  appaals. 

Tha  salt  was  originally  consaenoad  against  the 
Asierioan  Laundry  :laohinery  Company,  Lord  ^  Buahnell  Company 
and  Kichard  MoCarrie.  At  the  trial  plaintiff  took  a 
non>ault  aa  to  the  Araerioan  Laondry  l^ohiaery  Company  and 
the  oaose  went  to  the  Jnry  agaimst  Lord  h   Baahnell  Company 
and  Hlohard  MeCorrle.  The  rerdlot  was  in  faror  of  the 
Lvraher  Coo^any  and  against  loCttrrie. 

^e  graramen  of  the  act  ion  aa  gathered  trttm   the 
dtolaratlon  la  the  failure  of  defendant  to  proTlde  a 
reasonably  safe  plaoe  for  plaintiff  to  worJc  In  and  In 
negleoting  and  failing  to  provide  a  reasonably  safe  means 
to  prerent  plaintiff  from  being  struck  and  hit  and  to 
prerent  the  lumber  from  fall  ing  from  the  wagon  and  In 
dsfendaat*s  mrongfully  allowing  and  permitting  the  lumber 
to  fall  and  be  tamed  over  ^^nd  thrown  upon  and  sgalnet  the 
plaintiff. 

The  faota  are,  briefly,  that  plaintiff  was  a  laborer 
In  the  eapley  of  the  Anerioan  Laundry  ^Caohinery  Company  and 
been  In  suoh  employ  for  about  six  years  prior  to  the 
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<  ••i'xfftAl  IftflMntqt  Mil  coi;roe  o«  «1  tUPt 
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«  •AJtTO'ni  *i  ^flaAoi^aA  V«  •vrXt^ft  «f^  ai  MltavaXoaA 

al  Aaa  si  K'xav  ai  tttietaXf  'sai  aaaX«  afcaa  tXtfaflaaaat 

asaaai  alaa  tiff  ago  ■aa't  «  aAJtTrsq  a#  B<>lX^at  Aaa  laJtmalaaa 

a>  ftaa  »ift  Aoa  shMvta  a<ia4  wH  \M*mJUl%  ttmr^ui  a# 

al  Aiaa  aaiov  atf#  aw«S;  tairXal  laatl  nadtavi  atf^  tiratn^ 

vatfavt  aff#  ftoT^tlJovaf  Ana  nnivarffl  x^Xift^iannr  a*»aaAcaiaA 

•il>  taii^aria  Aoa  aafv  tumiia  Asa  tare  Aa«n«t  a#  Aa»  tU\  a# 

•niialalq 
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iMi9ii«at.     T}ie  Lonrt  S$  Biuihn«ll  Compitny  w«re  d«»l«rs  la 
luxrjiber*     On  the  dny  of  th«  aeoident  Lord  &  Baahnoll  iraro 
doXlyeriixjt;  e.  wagon  load  of  Ivaibor  to  tho  Laundry  Company. 
One  MoCormlck  waa  the  driver  of  tKo  wAiron  m&  dlreoted  IXa 
nnloadlng  ttpon  the  premise*  of  the  Laundry  Company*     At  ttae 
work  of  unloading  the  plaintiff  aaelcted  under  the  direction 
•f  MeCormlek.     The  defendfunt  Klohard  MoCturrle,  a^alnat  wh(»a 
1«  the  Judgment  appeiA  ed  from,  tm»  the  huaband  of  KoM 
lloCurrle,  whose  eerrent  MoCormlok  wa»  proven  to  !»«•     the 
wumer  of  the  ooourrenoe  of  the  aool  dent  wae  In  this  wlsei- 

A  number  of  loads  of  Imaber  had  heen  dellyered  to 
the  Machinery  Company  on  the  morning  of  the   stooldent,  at 
the  unloading  of  which  plaintiff  had  assisted*     when  the 
load  of  lumber  In  question  arrived,  plaintiff  told 
lioCormlok  where  to  put  the  lumber.     The  lumber  was  piled 
high  In  the  wagon*     A  ohaln  was  fastened  around  the  lumber 
to  keep  It  tight*     There  were  two  stakes  on  eaoh  side  Of 
the  wagon  to  keep  the  lumber  In  position.     MoCormlok,  In 
the  presenoe  of  plaintiff,  removed  the  ehaln  ijrom  the 
IWBber  and  shook  the  stakes  before  removing  them*     MoCormlok 
pulled  out  the  front  stake  sad  stflurted  to  hand  lumber  to 
plaintiff  from  the  top  of  the  pile  and  plaintiff  passed 
suoh  lumber  as  he  pulled  It  off  the  pile  from  the  wagon  to 
a.  oo*laborer,  who  carried  the  lumber  into  a  plaoe  upon  the 
premises  of  the  Lauiidry  Company.     This  work  had  been  going 
on  before  the  noon  hour  and  was  resumed  after  the  men  had 
Ijartaken  of  their  noon-day  mesl.     MoCormlok  was  on  top  of 
the  lumber.     He  ploked  up  the  atloke  of  lumber  and  swung 
them  around  at  right  angles,  so  plaolxig  the  ssme  that  one 


«mir  IX«ai(«9f  A  Ko  :  ^srl  Mil  aX>     ,%»dmil 

Ai  ,3(Aifn»0«s     .odtna^  4kI  »i<«pX  «;l#  f«M.  •»  Jfn'  •lU 

et  istfaiX  AmiC  •«  h^fttfH  Aa0  4Ml«r«  t«Mdr  •^  t9t  hmllM% 

k^%B*  kasi  •Ut^  9dJ  \p  v^9  0At  1*1$  XllfatMlq 

•i  AOi«ir  ttJlx  f»iE2  #Zi«  iMl«  tt#  11  A»XX««  mC  m  %pUmX  tf«M 

•iC»  0*4;^  »(mXc  «  »lai  t*<«wX  ^^  .&«ivt«o  t*r  ««»TOtf»X-to  « 

6«i(  A«B  §4/  i»i\4  Amuw#x  ««v  ftcm  fwitf  —ft  mdi  •nll94  tm 

^ofnm  ku  ?•«(  «C»X#«  ^d^  ^  A«iCaJ^«  •H     .iMteBX  •if^ 

e>AO  iMAS  ««••  (Mi^  9aio«Xq  #«   «a«D|«0  tftf^Jt-s  #«  tuM^TA  SMit 


«. 


-X- 


•nd  was  tak^ea  hold  of  by  plalati£ff  iAiil«  tho  other  end 
wfts  on  tho  cdgo  of  th«  wagon.  Wh^n   a  stiok  of  lomber  oaao 
to  tho  h«ado  of  plaintiff  ho  wovld  draw  tho  piooo  along 
tho  odgo  of  the  pilo  natil  It  had  oloarod  tho  top  and  than 
paas  It  on  to  hla  oo-worlmz'.  A  ahort  time  aftor  the 
roavEQition  of  work  in  tTim   afternoon,  plaintiff  took  hold, 
in  the  uaoal  ??ay  aa  theretofore »  of  one  of  th@  atioka  of 
lonher  and,  aa  he  had  theretofore  done,  pnlled  it  aloni; 
the  edge  of  the  pile.  Plaintiff  eo  pulled  tJ^zla  particnlar 
atlok  of  lomher  that  the  end  tier  waa  palled  oat  of  line, 
oaaain^^  the  Ivuaber  to  tnahle  over  upon  plaintiff,  hitting 
ttad  injuring  hla. 

fhe  state  of  tho  pleadings  ia  of  little  importanoe, 
for  whether  they  are  auffioient  or  not,  the  evldenoe  utterly 
fails  to  fasten  any  oauat  of  aotion  upon  the  defendant 
Siohard  HoCurrie,  against  whom  the  reooTery  waa  had.  ihat- 
oTor  the  risks  of  unloading  tha  lumber  may  haTe  been,  they 
were  obTioua  to  plaintiff  and  the  law  required  that  he  uae 
reasonable  oars  end  oaution  to  avoid  bein^;  injured  in  the 
unloading  operation.  This,  the  eyldenoe  establishes,  ha 
utterly  failed  to  do*  rha  injuries  whioh  he  sustained  are 
attributable  to  his  own  negligent  oondoot  and  want  of  oars 
in  handling  the  lumber.  He,  by  hla  oarelessness,  pulled  ths 
Itrober  from   the  wagon  flown  upon  himself.  T>ie  accident  vas 
oau&ed  by  hie  own  negligent  conduot.  The  oTldanes  fails  ts 
sstablish  that  any  of  the  original  defendants  in  the  oauss, 
including  ?.iohard  MoCarrie,  were  siailty  of  any  negligence 
whioh  was  either  the  proximate  or  even  remote  oaose  of  the 
aooidsnt. 
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It  la  QontenAsA  that  MoCozmiok  was  in  th«  employ 
of  d«f«ndaiit  and  in  olaarga  of  tha  unloading  of  tho  lisabar 
at  tha  tine  of  the  aooidant  and  waa  astlng  aa  Tioa-prinoipal| 
that  utiat  plaintiff  did  in  the  tmloadini;  of  tha  lonber  ha 
did  under  the  ordara  and  direction  of  MoCormiok.     The  erio 
daaoa  diaoleaaa  tha  faot  that  lioCormiok  waa  the  employe  of 
loaa  MoCnrria  and  not  of  Hiohard  MoCnrrie*     fhia  faot 
entirely  (^xculpatea  the  defendsmt  in   this  appeal    froa  any 
liability  or  reaponaihility  to  i^laintiff.     Ko^veTor,   if 
HoCormlolc  waa  in  the  aerrloa  of  defendant  in  the  oirouDi- 
atanoea  of  the  aooident  no  aotionahle  liability  v7ould 
attaoh  to  defendant* 

Holding  aa  we  do  that  the  aooident  to  plaintiff  for 
ifhioh  he  aeekis  oora^jeneation  in  this  action  and  for  v^hioh  he 
recovered  the  Jndgment  now  in  reriew  waa  oaased  by  his  own 
negligent  oondnot,  apon  well  aettled  principles  of  law  ha 
it<  not  entitled  to  reoorer  for  th«   injuries  eaffered  aa  a 
eonaeqnenca  of  hie  own  negligent  oondnot.     The  burden  of 
proTing  that  plaintiff  at   the  time  of  the  aooident  waa  in 
the  exeroiae  of  due  oare  for  hie  own  safety  and  that  his 
neglig:enoe  did  not  oontribate  to  oause  the  aooident  and 
that  hla  injoriea  were  anffered  aa  the  proximate  oanse  of 
the  negligence  of  defendant  rested  on  plaintiff.     This 
burden  he  failed  to  aastain  by  adeqaate  proof. 

Iherefore,  tre  judgment  of  the  Circuit  court  is 
reyerised  with  a  finding  of  faot« 

RBVKHSED  WITH  yiHPIHO  OF  FACT. 
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Al    AAV   tai!»Aid«A    Ml»   16    fNllt   •!»     #A   m^AlAllf    ^AKI    t^iTftt^ 
Ai4  ^aH^   AAA   ^BlAt   JHFA   Aid   'ttl    AXOa   (tff^     rO    •&ltT«M   Allt 

Aa»   tAo?i|o6«  »i^t  d«fMio  0^  ^^ccflY^AAt  tOA  AlA  »aAft|iXl«A 

lO   ••tfOA   AtjilttlJBnKr    •<{'    •*   ^•i:«llJfA   •1^    SAllfftAl    Ail(    $»At 
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The  Court  flndtt  as  an  nltimata  faot  that  tha 
aoolAoat  to  plaintiff  and  th«  jwaultlag  injuries  to 
him  w»re  caused  proxiiaaately  by  hi«  own  aegligeneo  aaA 
that  defeadiiat  i»  not  guilty  of  any  of  the  acta  of 
negligence  charged  against  hisj  in  aiay  of  the  steveral 
eouata  of  plaint! ff'«  deolar^^tion  aa  amended. 
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Plaintiff  vao  a  oalosaaa  for  dofoadfiziit  aaA  left 
Its  osqploy  and  ontorod  into  the  aorrloo  of  a  rlral  house. 
£0  ooaawaood  this  stilt  for  wagos  allogoA  to  be  duo,  aaA 
dofondaat  put  tn  a  aot-off  for  tho  valno  of  oaraj-loo 
elalmod  to  have  b««a  reoeired  hy  plaintiff  and  not 
sorrendered  to  defendant.     Plaintiff,  on  the  ero&a-aotion, 
denied  the  Indehtedneaa  and  olalmed  a  settleraent.     Defen^ 
dant  In  response  to  plaintiff's  elalm  denied  any  Indebted- 
ness to  hia.     On  a  trial  before  the  ooturt  there  was  a  find* 
ta$  against  both  the  olalm  and  the  set-off  and  a  Jndgaent 
against  plaintiff  for  oosts.     With  this  finding  and  JoAir- 
nsnt  plaintiff  is  oontent^  bat  defendant  frossentes  this 
appeal. 

An  ejouilnatlon  of  the   testimony  Impresses  xm  vlth 
the  eorreotness  of  the  oonolaslons  of  the  atrial  Jjndge  and 
that  he  might  reasonably  find  there fjrom  as  he  did* 

The  qnestlons  were  entirely  of  jSaot,  and  whether 
the  propositions  of  law  tendered  were  right  or  wrong  in  no 
way  af fee ted  the  eonoluelons  of  the  oonrt  upon  the  faots* 

Mooh  ado  is  made  regarding  oertaln  roles  of  the 
Ibtnidlpal  Court,  but  none  of  thest    was   invoked  in  the  trial 
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«i»lt<I    .tJiMMitrtMi  «  ft4Mil«Xe  ham  MMiA##tf«ftiii  atfi  ••Xm* 
*A«ttf»ft«i  \jaM  b^^imah  «MXo  A*n  >  dt  9%a»qfnn,  tti  $tmk 

-»ivt  Aft«  ioiiAn  •Xil»  Jf^iV     ••#»••  lit  llltisiAXq  t%al*^ 
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•f  th«  oavui*  and  no  roling  on  any  ona  &f  tli«Ei  ma 
r«^a68t«<L  or  made  upon  tHo  trial*  m«y  aoam  to  hava 
l^aa  uaed  In  argujAttat  but  hav«  no  ralaTanojr  to  any 
point  praaontad  to  oa.  MoreoTor,  wo  aro  not  abla  to 
diaooTor  that  meaanrlne  defondant*s  righto  by  thoao 
mloa,  olthar  Its  defonaa  to  plaintiff 'a  oXalm  or  Ita 
proaaeutlon  of  ito  claim  of  aet-off,  wara  Injur! ooaly 
affaotod.  The  daolalon  of  the  trial  jaAga  «»&  groondad 
apon  a  eottlament  by  th«  psrtiea  of  thalr  eoToral  olalnui, 
and  a ash  oonolnalon  wao  warrantad  both  hy  the  oTldanoa 
and  tho  affldaTlta  vhleh  oonotltnted  tho  ploadingo  of 
tha  paartloa. 

Thara  la  nolthor  arror  of  law  nor  prooadur«  In 
this  rtoord,  and  oonaoqnontly  tha  jndgmant  of  tha 
Munlolpal  Court  la  afflrmod. 


•a 


sir  it  19  )Bl«f»  a'¥tl#nlJiX(|  •»  •mnaft^h  ttt  'xtif^l*  ,s«£rx 
Yltmivrtal  *vmK  «lt«-t*«  It  wIaXo  ail  !•  fiti^xotseYv 

«0««fiiT»  «C^  1^  iC^atf  h^oMTuni  sffir  aolwItoMi  jUrs  Ami 

•••l^vif  tilt 


487   -  22871 


Apj^ellant. 


/APFilAL   FROIi  MOHICIPAL  COURT 
0¥  OHICAOO. 


\y      2  05  I.A.  558 

KR,  JU3TICK  HOLDOM  »BI.IV5miD  THl  03?IJfI0K  OF  THB  COUBT, 


Plaintiff  bad  Judgsittnt  for  <^23S&.19  on  a 
verdict  Aireoted  by  th«  trial  «rudg«,  froa  «diloh  defendant 
proeecutes  tnis  appeal.  The  action  arose  under  a  lease  frea 
David  B,  Lyman,  trustee,  lessor,  to  defendant  as  lessee, 
demising  certain  parts  of  a  building  on  the  northwest  cor- 
ner of  fatoash  avenue  and  Harrison  street,  Cuioago,  in  wiiida 
defendant  operated  a  hotel  known  as  the  Connercial  hotel. 
Plaintiff  was  the  assignor  of  the  lease  to  Lyman  as  trustee. 
The  lease  was  for  ten  years  and  expired  by  limitution  April 
SO,  1916.  the  rental  was  payable  in  monti.ly  install aent a 
of  #1165  eaoh,  and  in  addition  thereto  ^ttr^   certain  water 
rents  and  other  charges  in  the  nature  of  rent,    the  lessor 
■creed  to  pay  the  lessee  |300  a  year  in  nonthly  installaients 
•f  #25  eaoh  for  supplying  heat  for  that  part  of  the  building 
which  the  lessor  did  net  demise  by  the  leaee. 

The  action  was  commenced  aa  of  the  fourth  class, 
and  as  originally  brought  was  dual  in  its  nature  -  first,  in 
forcible  detainer  for  the  possession  of  the  premises,  and, 
second,  for  the  recovery  of  the  amount  due  as  rent  for  the 
months  of  March  and  April,  1916, 

llaintiff  filed  a  sworn   »tatement  of  clala  in 
wtiich  he  claimed  for  liareh  and  April,    1916,    rent  and  ^7B.19 
for  water  rates  paid  by  hln  for  defendant,   which  together 
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anit  nBJ^i  »  X9t>au  ••oica  ttoliOA  »dT     .Xnaqq^t  sl:'.^   e«^vM«o«<[ 

-TOO  i»«iird;nton  «x(^  no  j^KTibllucf  «  to  t#Y^  0l«ivftp  SKi^vi^'*'^ 

itijxw  oJt    .o^oiuO   •l«*a^«  a««J;Ti«tf  lixi*  9iin»TA  4E*«I«V^  t«  «•« 

«I»iott  iJilointtiKoO  ftiii  en  nntwxiL  t^&ad  a  be^Y^q*  iaminmlfk 

•••^•utt  Ml  fiiuatuL  01  •tt««X  «j9li  "&•  rx*a8i««»  »i(#  mmt  ttlialAXf 

XliqA  ffoldra^Xnli  x^  iivtitx*  kn»  •ro«x  a»4  vol  «»ir  *«««i  •iCT 

•>R'9rKfI»3[4tcfl  xiii4R0t';  nil  •XdA>CA<2  •'"'  Imiont  •dT     .dXiiX   .Of 

ftmf  aJLmd'i»9  •ii««  o^«Y»ia  ooJbiitbJi  sU  Ha*  «iSttM  4dXX|i  !• 

vote*  I  »d7         .iiMV  )0  oitAriaa  9dS  nl  ■•qyuuift  ««4ilo  il«»  mtavt 

mia9u%li«i»ai  xUHnum  mi  tmmx  «  <^0C4  •••••X  exf^  X*<t  o^  &••«!• 

snibXli/i;  4K4i  !•  l««q  iiuii  r^X  #«Mf  lolxZ^lv*  «ot  tl§m»  9t4  !• 

•  ••Ji*X  •Jfi  Ttf  ••iiwb  #«a  bib  Y««t»X  ^Af  dttitlm 

,i»o«Xo  jliiO'^it  9iU  to  9M  h$9m»tmm9  aim  ifitui  9dt 

nt  .IftYXl  «  nrsttna  mil  al    imtA  tmr  ^4]|afovtf  xXXnoiiiio  t«  hm» 

ftboA  ,t*«jLa«iq  9tli  to  iw>itt««aoq  •<i»  lol  «*al4i#«b  ttXtfiatal 

MU  YOt   lorx    «•  •Wb   ^OJUMM  •<(#   to   >rx»voooT   OCU   T«t    ,ba«990 

,dX9X   .XlY^  ibiua  A»«il  to  od^atA 
mi  aJtuXo  to  #aoMol«io   artovo  •  boXit  ttUniMoX'l 
#X.6T4  boa  ia9T   ,dXOI    .XltqA  ban  <io<uul  Yot  feOAUX^  oil  jloJtdir 
%mtLia^03  dalti^   ,lAJ4>not»b  tot  ttlA  x^  bio^  oo^in  xitiJsv  tot 


made  the  demand  |2408.X9.   Defendant  interposed  an  affid»Tlt 
ef  defence*  denying  eny  Indebtedness,  and  then  «et  up  a 
oounter  clala  for  a  long  list  of  delinquencies  upon  the 
part  of  the  lessor  «hioli  ranged  from  a  failure  to  make  the 
ohanges  and  alterations  smd  improTements  in  the  Isuildlng 
which  the  lessor  had  by  the  terms  of  the  lease  agreed  to 
sake,  to  the  invasion  of  the  possession  by  defendant*  and 
the  renting  of  a  store  for  a  saloon*  contrary*  as  he  claims, 
to  the  terse  of  tlie  lease*  in  which  saloon  unseei»ly  and 
noisy  conduct  ^ivaa  praotioed*  to  the  alaturbnnce  of  the  hotel 
guests,  and  to  «diioh  employees  of  defendant  resorted  and  iia* 
bibed  intoxicating  liquors  to  such  an  extent  as  rendered 
seme  of  tiiem  incosapetent  for  service,  to  th«  damage  of  de- 
fendant, iiowever,  nowhere  in  the  affidavit  was  it  denied 
that  defendant  had  been  in  possession  of  the  dSiZiised  preiGcises 
during  all  of  the  term  of  the  lease,  which  expired  April  30, 
1916,  after  the  action  vas  eoBi£aenoed:  nor  wr^s  it  denied  that 
hs  had  pnid  all  the  rent  reserved  to  be  paid  by  the  terms  of 
the  lease  for  tJie  ^hole  tera  thereof  with  the  exception  of 
the  two  months  rent  and  the  itesi  for  water  rent  claiiEied  by 
plaintiff  in  liis  statement  of  olaiu, 

Jiefendant  claimed  that  by  reason  of  the  amtters 
set  up  in  his  affidavit  of  defence  and  oounter  olaiia  he  had 
been  da^iaged  to  the  amount  of  $20, 000 .  Cn  notion  the  first 
affidavit  of  defense  and  counter  claim  were  stricken  from 
the  files,  and  on  like  ootion  the  affidavit  and  counter  claia 
filed  in  plHoe  of  the  one  stricken  was  also  3tric3cfm  from  the 
files*  and  the  cause  proceeded  to  trial  as  in  onsea  of  de- 
fault; and  if  the  rulings  cf  the  court  in  striking  the  de- 
fenses were  without  error,  the  procedure  in  the  assessumt 
•f  damages,  directing  a  verdict  and  in  entering  Judgtzient, 
was  according  to  precedent  and  the  rules  of  the  trial  court. 
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Thirty-flv«  assignment*  of  •rror  appear  upon 
the  redord,  but  in   tiie  ooncluaion  to  wJiieh  w«  b»Te  oome  It 
vill  be  unneoeaaery  to  paaa  upon  than  seriatim.     On  tixe  In* 
ai^^teuoc  cf  defendant  a  jury  waa  called  to  aaaaaa  daraagas, 
and  this  ivaa  doua  upon  the   stateisent  af  claim  and  tha  tea- 
tiiBony  of  one  ipitneaa  in  aupport   thertof,     "he  ©videnoa  of 
the  witnaaa   oustainad  the   Iterra  of   thm  claim  and  addad 
thereto  a  crevlit  of  |S0  for  Mmroh  and  April  as  coi»p«naatlon 
to  defendant  for  furnishing  steam  heat  to   tha  retained  por- 
tion of  the  building  in  which  the  leased  prefflisas  were 
situated  RS  provided  toy  th«  tf^rns  of  the  I'^ase  under  which 
dafeiulant  hold,         Defattlant  oontend?  that  the  trial  Jud£;e 
should  hare  det«r?2tined  both  issues  <•  the  question  of  posaasa* 
ion  and  of   ths  amount  due  plaintiff. 

Upon  entering  upon  the  trial   counsel  for  plain* 
tiff  Slated  that  defendant  had  surrendered  posaesalon  of  the 
l>re.t(i»ea  en  the  2&th  of  April,   1916,   and  that  the  only  mat* 
ter  left  for  thfli  court   to   try  was   th*»  amount  of  money  due 
plaintiff  on  its  olairi  for  rent.      We  think  it  el  ear  that  the 
eurrender  of  poasesaion  by  defendant   to  plaintiff  eliminated 
tiie  oontrovnrsy  regarding   such  poaseealon  and  in  a  manner  au« 
toaatioally  disposed  of   the  forcible  detainer  part  of  the 
proceeding,    onu,    in   the  condition  of  the  pleadings   simply 
left  for  determination  the    lisputs  as  to   the  amount  of  rent 
due.     ?he  fact  of   surrender  was  not  challenged  by  defendant 
and  therefore  on  th^t  branch  of  the  oaae  there  was  nothing 
in  dispute.     The  question  of  possession  at  the  time  of  the 
trial   of   the  action  nnas  not  in  dispute;    therefore  to  hare 
proceeded  to   try  a  moot  ({ueatlon  would  have  been  a  work  of 
supererogation,   which  the  Inv  will  not  tolerate. 

It  is  also  contended  that  «s  no  copy  of   tirie  lease 
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«»•  attnehed   to   the  •tatcnent  of  olaia  or  offorcd  in  «▼!• 
denc«,    th«  JusJ^went  was  not   •ustalned  by  that  quantxua  of 
proof  whloh  the  law  r«quirw».       Dofondant  heilng  in  dofault* 
admitted  •r^ry  ataterial  aT«xtaant  of  plaintiff*  0  atntonent 
of  claim.        Thf"  leaae«   a»  sucn,   was  not  noesssary  as  oTi- 
denos  to  sustain  ths  sworn   atatttasnt  of  clalsi,     tbs  clalai 
was  liquidated,   and  while  dafsndant  had  ths  ri(^ht  of  eross- 
axaixiination   to  minimis*  dociagRS,  he  amde  no   effort  in   tnis 
reg»rd.     Brotm  v,   Gerson.   IB2  111,   App,   177,     The  iiunioipal 
Court  Aot  does  not  requiro  a  copy  of  the  inntruaent  sued 
tiqpen  to  be  filed  with  the  stateuent  of  oiaia.     (tuerra  7, 
Rooco.  181  ibid.   526. 

Defendant  ohallenged  the  Jurisdiction  of  the 
oourt  to   enter  Judgment  in  ezoess  of  one   (houdajad  dollars 
for  the  reason  that  the  aotioa  was  ooauaenoed  au  a  fuurth- 
•lass  case.       Tinder  Bule  14  of  the  Municipal  Uourt,  pre* 
cedure  shall  be  the  same  in  first-olass  as  in  fourth-class 
oases,  and  it  has  been  held  that  a  ease  in  tlie  fourth  class 
Is  what  the  evidonoe  makes  it,     j'ari^s  Flourinfi  Co.  v,    xa* 
perial   Cottp  Lining  Co..    181    ill.   App,    <il8;    ]>oherty  v. 
aohipper  *  MSS^t   157   111.   ^p.   413{    Kd^erton  v,  C.  g,  ^,  j| 
£.*  ££•  £SL**  ^^^   ^11*  3^1*     "^^  Jurisdiction  of   the  oourt  is 
not  affected  beeause  the  action  was  comraenced  as  of  the 
fourth  olass.     Furthermore*   this  objection  oosies  too  lata 
irtien  fli«de  in  this  oourt  for  the  first  tijse* 

Defendant  by  his  affidavit  of  set  off  and 
counter  claim,    in  wMoh  he  stated  tfi  >«ae  plaoe  that  his 
dasiages  exceeded  the  Claire  of  plaintiff,    and,    in  another 
plnoo,    that   >»uch  dsi&ages  amounted  to  #330,000,   conceded  that 
the  oourt  had  Jurisdiction  to  enter  a  Judipsent  in  fjuvor  of 
either  party  in  excess  of  one  thousand  dollars,     Xiilji  Con- 
struction C£.   ▼.  £.  ^.  ^,  ^  ^.    K^.   i££. .    174   ill.   App.    600. 
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?h«  oourt  haTlns  Jurisdiction  of  the  parties 
Mid  of   the   Bubjoot  aatt«r,   its  Jud^vftient  as   to  the  fiuaoont 
th«r«of  wns  within  Its  jurlsdiotlon  and  cannot  be  o]:mllenf;sd 
for  the  first  tl^ae  in  this  court.     The  pi^ount  of  rent  olalaed 
in  the  statecaent  of   claim  Stood  admitted  by  reaeon  of  defend- 
ant's default;    and  notwithstanding  that   it  did  appear  that 
defendant   surrendered  possessslon  of  the  leased  premises 
two   days  before  the  expiration  of   the  sicnth  of  April,    etill 
as  the  liability  «ae  fixed  by  contract,    rhere  can  be  no  ap» 
portionment  of  rent  for  the  two   days  of   the  term  remaining 
after  surrender.      It  is  plainly  apparent  that  the  affidavit 
of  defense  and  counter  olalA,   whether  of   set  off  or  recoup- 
ment*   did  not   atate  a  cause  of  action  against  plaintiff  in 
wnioh  recovery  could  be  had  in  tlie  pending  ault.      It  x»  not 
disputed  that  defendant   r«:^alned  in  povjaession  of  tue  leased 
prealses  during  every  aonth  covered  ty  the   deiuase  and  tliat 
he  paid  rent  in  accordance  with  the  terss  of   the  lease  dur- 
ing all  of   that  time  with  the  exception  of  the  two  months 
here  sought  to  be  recovered  for.      ^e  think  taat  such  con- 
duct and  actions  on  the  part  of  defendant  aaounted   to  a 
waiver  of  any  right  to  claim  dac&ages.        It  iras  held  in 
Truaan  v,  Ueiss.   176  111,  App,   S61»    tj^iat   "a*  long  as   the 
tenant  continues  in   the  use  and  occupation  of  txie  ^rtra'i»&», 
he  cannot  offset  as  againet  the  rent  contracted  to  be  paid 
any  damages  by  reason  of  inconveniSnoc  to  him  in   such  uee 
and  occupation,   and  any  conduct  of  the  landlord  whloh  merely 
tends  to  difBlnlsh  the  beneficial  enjoysent  of   the  prc££.is«s 
cannot  be  offset  as  against  the  rent  contracted  to  be  paid. 
^**  Qyoott  V.    Ishap.   70   111,   App.  102,   it  is  hold  that  all 
eoaplaints   that  £&ay  have  existed  in  the  paitt  are  '•aived  by 
the  tenant  paying  all   the  rent  for  the  months  in  -micth  oc- 
easion  for  complaint  existed," 
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feet,     iiut  Uiore  ia  a  iaovt  innupt^rabX*  ob»taoX«  thiin   tiila 
to   the  efifurcament  of  dtf «ndiitit*a  ooun%«r  ol«iim«      if  it  ia 
to  be  considcrtd  uj  a   i3<$t-off  >  and  in  th«  oajo^ity  of 
Inatancea  whore  dafandant'a  euunsel  kav«  referrad  tu   it  h« 
ehj;.racteris«»  it  as  a  aet-off  -  than  ma  it  ia  for  tao.ooo, 
i^loh  largely  axoaeda  the  suKiount  of  plaintiff* a  olaim,   it 
▼iolataa  ij^ection  l^,   Chap.    9&,   !i«   <ii,,   wliloh  liiaitiiii  th«  ;imount 
of  »et-off  to   the.  amount  of  the  plaintiff 'a  claiia,     ;^'ira^'^ 
lationa^  amk  v.  MlMik*  ^^'^   ^i^-  ^pp.  119;   ^^id  v.  t/<?yirmey. 
»o,   22336   in  t-iis  court,  not  yet   reported. 

Further^ora,  whether  the  count«?r  claim  of  de- 
fendant laay  ba   regarded  aa  aet-off  or   recioupui.@nt,    it  1«  a 
olaiai  for  unliiiuldated  dasjigea,   which  character  of  clai» 
ean  neither  be  aet  off  nor  reoouped  against  a  alalia  for 
liquidated  danagea,     Keld  ▼,  MSMBBSX*    eupra;  Ui^fA^n  L  Co. 
^*  &MS&*  IS^   ili*  ^PP«   58»;   Turtjbull  Jo|oe  Lw:3her  -»o.   v. 
CMoaito  Lmbey  4  Q.0&},  Oo..   15ii   III.   App.   347. 

?inding  no  revaraible   error  i/i  ths  racord,    the 
Jud^;^ii3nt  of   the  ijunioipal  Court  ia  affixwed. 
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lUt,   J\i'^7ICS  HCX.X301^  IsrxiVnUEB  tU  CKTIKIOV  07  tKl  COVBT. 


Thi»   ia   an  appeal  from  a  J|udijiji«rit   of  |ji6,C00 
•nter«d  upon  the  ir«rdiot  of  «  jury  aft«r  r«<Bittitur  froia 
•uoh  ▼•rdict  of  $3, 0(0.     Tho  r«lt»tiOB  of  tho  piorti««  nt  the 
%lat  of  tl)>0  aooldont  wat  that  of  jBAst«r  Hnd  servant*  and 
tht  action  ia  for  personal   Injurleo*     Many  errors  ^oid  ti9o 
eroso-orrort  are  asaignod  upoa  the  reoo?dt  ^^  v®  lahall 
notice  s^nd  iiiecuae  only  auoli  points  argued  as  ve  deem  neoeisi* 
aary  as  reasons  for  the  conclusion  At  whioli  lare  h^.76  arriyed. 

The  eause  went  to  the  Jury  under  the  seooad 
oouat  of  the  amended  declaration  and  a  plea  of  not  guilty. 
Tlia  other  two  oounts  were  eli^uated  by  the  trial  «rudg(9. 
The  action  of  the  oourt  in  eli£^in;sLting  these  two  counts 
is  assigned  as  a  oross-error  hy  plaintiff.     ^«  think  this 
olBjection  pointless.     The  ease  as  proven  was  fadrly  and 
minutely  stated  in  the  second  count*     iiowever  good  in  law 
the  excluded  oounts  stay  have  heen*   they  served  no  uaefuX 
purpose  by  being  retained  in  the  record*        If  we  should  take 
counsel   seriously  fi,nd  reverse  the  judijinent  and  remntnA  the 
cause  for  another  trial  under  the  three  oovints  of  the  dec* 
laration,   we  think  counsel  would  be  much  disappointed,   for 
they  have  already  attained  for  their  client  in  the  trial 
WiBtf  reviewed  all  they  are  entitled  to.     Irolixlty  of 
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mm^  htm  mro^it*  ^%«»i(     ,*«iTutfli   Xtuiom'xnq  t^t  kX  tntt^n  9jOt 

^k^TlVtm   ■  !M(Su9   ^AS    Ytrt    Btii-'.    "-^    HH   XWMI 

-»*b  ffii  10  ft^Tkiwott  •«nii#  tdtf  i»t«ir  aUvt  tMltoaa  %%\  •««•• 

tot  ,b»>nio<79««ii>  ilBMi  •€  htmm  t—atmn  iLmldt  mm  ^a^lSirfl 
l»i%8  •lU  ml  itmlSs.  r«l  h^nlt^tn  xptnntM  •rmii  -<i;«Wi 


ylMUlinK  is  ndt  to  b«  enoourftgcd.      i.awy#r»  May  ao^e  <lior  lt>«rn 
th«  one  good  count  !•  all   tii»t  is  n«ttd«d  to  support  &i\.y  cuuas 
of  aetlon.        In  most  «as«s  jsiors  tend  to  confUAio:^.     The 
difficulty  rsats  in  th«  ability  to  draw  on®  oount  wiiieJn 
■hall   Ktate   the  entirs  oauss  of  aotion;  sany  aoiwts  ars 
eonse<}ttently  draum  Ia  the  hope  that  at  least  one  may  hit 
the  m«!^xk.      fe  think  the  learned  trial  Judge  «x«rci<»ed  wuoh 
irtsdoa  when  he  clarified  the  aituation  by  aendin«;  the  osiuae 
to  the  Jury  on  the  one  good  oount.     cdo  will  diai^Oi^e  of  the 
other  oross-error  by  saying  that  the  record  dJlsolosea   tl^at 
the  r«siittitur  of  ^5,0C0  fro^a  the  verdiot  ^ad  voluntary  and 
therefore  not  reyie^nble.      if  plaintiff  desired  a  new 
trial,   the  way  was  apen  by  refusing  to  reriit  fT<m.  Uie  v#r<- 
diet.     The  parties  are  entitled  to  notliincj^  on  appeal  ri^hloh 
they  eould  haTo  Toluntarily  obtained  in  the  trial  court. 

j.laintiff  was  a  laborer  in   the  ottploy  of  de- 
fendant* and  was  hired  by  GriAa,    the  foreman.     About  five 
•r  six  days  before  the  aocident  Griosa  uent  plaintiff  to 
work  in  the  boiler  alioi:  An6  told  hia  to  go  to  £twi <drgoo.lci « 
under  ^whose  direction  he  shoul'i  jfork,     he  worked  on  an  'eleo» 
trie  drill  under  awftergoclci * s  dixeetion  and  tutelage.     On 
the  day  of  the  aocident  plaintiff  was  engaged  under  the  di* 
reetion  of  awiergoakl  in  hoisting  a  large  steeX  plate  in 
seai*oireular  form,,  twelye  feet  fro«  tijp  to  tip  and  aix 
feet  through  the  center,   and  weighing  about  half  a  ton.      It 
was  upon  the  floor  and  was  te  be  raised  and  placed  upon  the 
table  of  a  drill  prese,   which  wae  four  te  five  feet  above 
the  floor,     ilaintiff  was  not  fa^liar  with  the  dangers  at* 
tendant  upon  this  operation  nor  of  the  ^anthod  of  acoompliah- 
lug  the  raising  of  the  plate,   and  necessarily  trusted  ab» 
solutcly  to  ^liwiergooki,   under  whom  he  worked,      What  plain- 
tiff Aid  in  an  attest  te  hoist  the  plate  was  done  under 
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^jIA  \am.  •99  $M—l  im  iJsds  «f«4  •di  al  munb  tX^«ftiUp«*B*t 
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•d^   lo  •«Oxt»XJb   Xiiv  .  ru/oe  Jkuoa  vn*  »;!-'  L  t^^^  t# 

ftCM    fWfJttiX<rT    «««    49X>bT«V    »(lj^    MWYI    dOO.Sg  It    «ili|j>^lMiV   •ill' 

van  A  tt>Yl*te>^  .»Xcrmr*i:T<»n   4»c  •'te^«iMft 

«)£ii  MoVt  fii'tvY  ^i-  T/inUuTu^  x^  tt^fit  •mr  1^  9tii   tX*ix9 

T'  l^ijiJoft  «>  '»ic»  t»i;}«ii({  •4t7     .tdii^ 

imkti  ^di  al  bmali^idti  tXi««to<fX4T  turati  AXi/«t  X!>Mtf 
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At  bXel  All*  ftift  ¥ftXl*«  mAS   ni   sitov 
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«1  vtAlq   r#«^t  •srrAX  a  tuittttod  »1  l3(Mi«l.fe»8  1*  ««Xi3«« 
sit  bfljt  9JL#  o#  «ii  mtt  $99t  ♦▼(«««  ^Mot  t«Ximi«*lMt« 

9dJ  n9fiii  h99»lfi  bum  h**tvt  svt  bim  f9t\  •xU  a*tu  <mv 

•t«</«  i»«t  rvil  0^  tiMl\  •am  AUdt   ••••iq  XU«i  •  lo  tXtfa^ 

•M  •«»tn«b  •dJt  diim  sniXlmil  i*«  ^inr  ni#«iAXl     ,%q%1\  0di 

-tfd  iN#«xn^  x£Xya«**o*«  bnA  (•tf«x«{  vxli  1«  iftX«iii«  9d4  lai 

•aX«t^  ftmCi     ,b9:i.%99  »d  ^9Am  m*^iui  «Xjtoo9-t«l»6  9i  xi*'«Xoa 

«»tMU»  •««^  tinr  •i«X<|  tiU  t«X«U.»^   <qaB*^i«  as  ml  Mlh  till 


%ht  direction  wf  $iriei>ge«ki.     Th.9  |»l»t«  vm.»  to  \f  keist«d 
¥y  •  eXawp  vlth  two  j«i>«  f».»t«n*d  togstber  ^y  a  6olt»   «hioh 
vas  ser«««d  with  «  nut.     I'htt  Aooidoat  r«»aXt{td  itota  tba  In* 
vufficlent   atr^neth  of  the  bolt  untd,     tiiiin  bolt  i»  io  ovl- 
A«no«,   cmd  b«»rft  anml»taicabX«  smrks  of  it*  issufficiftnay. 
Another  bolt  ahouXd  Iuit*  b««n  u»«d;    tJae  bult  wkioti  kJolouIA 
hATe  be«n  ui*«A  is  alto  in  9Vid«Qo«,   and  f»n  «xauiilnatxor4  q£  it 
impresses  ut  vltli  tias  opiuion   tiint  it  was  powsxi'ul  tstt^u^ 
to  withst»jidl  the  stxmin  to  wnicAi  it   wouid  ]aav«  bsen  pat  if 
it  bad  bsen  uasd,   as  it  siiatild  aav«  bssn,    to  aeiat  tx«« 
plats,        i'iie  bolt  ussd  was  not  fitted  for  tiis  olajukp,     ibis 
Bwierirooki  knew,   and  ae  told  plaintiff  to  i^st  44notii,sx'  bolt, 
the  ri«rht  bolt,    tiie  bolt  whiab  slutuld  have  been  u»edt   but 
plaintiff  Tvas  unable  te  find  the  bolt  and  £>«iergocki  t24.&re-> 
npon  directed  biot  to  do   the  work  witb  this  in»uirioi«^nt 
bolt,     awiergooki  took  a  chanoe»   ^ixiah  resulted  diaiaitruusljr 
to  plaintiff.      «h«i  tJie  plate  was  ixoisted  the  bolt  bioke* 
the  plate  fell  a|{ainst  plaintiff  and  seriously  in^uirad  blss* 

tke  seoond  oouni  of  tke  defiiaratloti  ohai^ed 
that  defendant  did  not  regard  ats  duty*  but  o&  th<»  eontrary 
earelesaly  and  negligently,    througii  its  vioe»prii«ci]^al   or 
superior  servant,   ordered  ana  cua&aanded  UiS  |»l&it4tiff  and  oo» 
eroed  plaintiff  to  ylaoe   biie  aiores&id  olaap  upon  tbe  top  of 
the  edge  ol   said   steel  plate  and  nut  upon  eaoh  wide   thereof, 
and  put  a  bolt  throu^^j.  one  side  ar  Jaw  of  said  olauip,  and 
tbroufh  a  hole  in   »aid  plate  and  put  a  nut   thereon,   a«id  or* 
dered  and  directed  plaintiff  to  raise  said  plate  with  the 
use  of  the  chain  block  while  the  olatop  was  ne£li|j,i«utly  f  Ast- 
ented  to   tne  plate, 

Ihie  raises  tne  question  of  whether  plaintiff 
•aA  3wiergooki  were  fellow  serYaats  or  etiethsr  ^wiergooki 
was  a  Tiowprineipal,     «re  think  the  Jury  slight  fairly  find 
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from  sll   the  evid^noe  that  pltilBtlff  «»i*  not  u  f«llow  acrv«nt 
«f  hvlergoeJcl,  hut  thmt  plaintiff  went  working  at  what  i^m 
Aid  at  th«  tis«  of  the  «ocid«nt  unii«r  t^c  (Ureetion  and 
«MBn»Bd  of  Sviergocki,  nthe  waa.  a  Tio«<*|»rin(iipaX  standiag 
in  th«  pi ^08  of  the  eoijloy^r  of  plaiatiff  and  dirsotin^g 
plaintiff  how  to  do  the  work  in  hand.     That  owictrgoo^i  was 
an  «^xp<>vrl«noad  hAnd  who  had  long  been  in  th«  «mployo  of 
daffindsTJt  can,    fra^  t.h«  ©Tidcnoa  in  the  7«oord»  liardly  bt 
gainsaid;   that  plalxatiff  lenmt  nothing  < ;bout  uaoMnary, 
that  he  W0.S  unfmmllirtT  with  the  r.nglish  languaga  and 
nao«ssarily  dapondad  upon  tht  direotxout  of  sdwiergoctki 
in  th«  doing  of  hi  a  vwsrtr,   including  tlio  woxk  which  ra« 
au]t<»d  in  hi  a  harm,   la  aloe   fairly  dister^iiinablo  frosi  th« 
record. 

It  is  ale^>  Qontenaed  t^A^t  plaintiff  waa 
guilty  of  contributory  negllfcnoa,    ahioh  wao  th«  proxi* 
ffiata  e«u«o  of  the  accident.     Thie  was  a  ^^uontion  for  the 
jury,   and  under  all   the  eireuusfitancee,  iiit^luding  the  en» 
▼ironmeat  of  the  partici  ojid  their  relationtihip  to  each 
ether,   it  wae  for  the  Jury  to  ^ay  whether  thie  contention «t 
was  well  siade.     ^Ith  the  jury* a  finding  on  thia  poxnt  we 
■ee  no  rnttoon  te   diea^jre©.     The  PiOtion  of  the  oourt  in  fail* 
ing  to  direct  e  Vf^r.llot  for  the  defendant  waa  n/ithout  error, 
aa  it  cimrot  be   laid  that  plitintiff 'a  evidence  etanding  alone, 
urjcen trad ic ted,  'Tould  not  eupport  a  verdiot  in  hie  faTor, 
An  eicamination  of  the  evidenoe  found  in   tii«  record  leada  ua 
to  the  oonoluoion  that  Ite  preponderating  weight  ie  auffioient 
to  eustaln  the  rerdiot, 

Cenaplaint  ie  made  of  the  esChibition  of  plain- 
tiff*! injured  liail>  to  the  Jury.     Suoii  ehjeotion  eeent  to 
reet  upon  the  rather  norel  preposition  that  defendant's  ooun- 
•el  had  ne  netiea  that  the  Iiffl\»  wae  in  suoh  a  bad  conditiaa 
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and  therefore  the  exhlMtlng  of  it  to  the  Jixry  oreat«d  a 
mftre  unfavorable  lapression  a^cainst  clefend&at  in  the  minde 
•f  the  jury  than  its  oounsel  had  reason  to  su&peot.   This 
XBay  even  he  so,  but  that  would  not  soalcs  the  sxhibiting  of 
the  limb  error.   It  was,  as  a  laatter  of  fact,  a  question 
for  the  Jury  to  dooide,  ^hethor  the  x>laintiff*8  injuries 
were  attributable  to  the  aooident  or  to  gross  negleot  in 
ignoring  the  adrioe  of  competent  physicians  in  endeavoring 
to  be  healed  of  these  injuries.   This  zaatter  was  pressed 
tu?on  thena  by  counsel  for  defendant  from  evidence  appearing 
in  the  record.  We  cannot  say,  any  more  than  oould  the  jury. 
that  the  injuries  for  which  plaintiff  has  recovered  compen* 
sation  are  attributable  to  such  neglect. 

Ihile  a  large  remittitur  was  made  from  the 
verdiot,  still  we  are  unable  to  say  from  the  evidence  that 
the  verdiot  of  the  jury  is  attributable  to  either  passion 
or  prejudice. 

StMre  is  ISO  rerersible  error  in  the  rulings  of 
the  oourt  on  prooedia'e,  there  is  no  complaint  regarding  the 
oourt*s  instructions  to  the  jury,  and,  on  the  whole  reoord, 
we  are  inclined  to  the  opinion  that  justice  has  been  done 
under  wsll  settled  rules  of  law  and  that  the  judgment  of 
the  Superior  Court  should  be  and  it  therefore  is  affirmed. 

AFPIRMKD, 


nbuita.  9iU  al  fa»iuf1»b  ^buXm}^  afti:«««ttiii  9Umr«talmt  •Ian 
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liclit««qq«  •oo»bjhr«  siOYl  ^isAbM*l*b  70l  X»««vo»  ^  rn^dS  nHpt 

MflMqiKoo  l>*ic»Too»i  ajKf  ^llixtialq  iloJUfv  «ot  ••Itv^l  Bid  i«iU 
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,MoeeT  aloffir  aiU  no  ,i>rui  «x'Wt  ^tiS  ot  osollovrciani  a'ixuoo 

onob  aootf  aaii  »ol#«iit  ^acI^  aalRlqo  oiU  «#  bMiiiofil  e<x«  Mr 
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JtR.  JUiiTXCS  HCi-iXai  DiCHVaiBD  TiiB  OPUSIOM  OF  TH»  COURT, 

Thi»  is  an  r*pp«aX  froia  a  judgsient  ontored 
upon  the  verdiot  of  ai  Jury  for  #103,53,  irhioh  plaintiff 
recovered  against  defendant  and  from  'tihich  plaintiff 
proseGut<9e  tnis  appeal. 

Thie  court  has  heretofore  stricken  tHe  bill 
of  exeeptiona  froja  the  record,  leaving  the  statutory 
record  only  in  the  oaae. 

twenty->three  errors  are  aseigned  upon  the 
record  at  grounds  for  reversal,  among  which  the  ;)udg»ent 
is  said  to  violate  both  the  federal  and  state  constitu- 
tions. However,  we  cannot  heed  any  of  the  many  errors  as- 
signed, as  they  are  only  solvable  by  reference  to  the  bill 
of  exceptions,  and  as  there  is  none  in  the  record  we  can- 
not exasiine  into  any  of  the  errors  assigned.  As  a  result 
ef  this  condition  of  the  record,  the  Jjudgsient  of  the  Jii>u* 
nieipal  Court  Is  affirmed. 
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Appellee. 
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CHICAOG   CITY  RAILWAY  COJ^l'ABY 
and  UNITED  i^TAXXS  £XlH£^t& 
COltiAKY,  \ 


On  Ajifteftl   of  i 

CHICAGO   CITY  RAILWAY  COMA^. 
Appellant,  / 

V  y 


]  AilEAL  PROM  aUl'SIUOB  COUHT, 

COOK  COUSTY. 
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DBLIVKRXD  TKB  Ol^IMOK  01?  tHS  COUKT. 


Plaintiff,  alleging  that  he  received  injuries 
1»eeau8«  of  negli(;ent  jaanngecient  by  the  Chicago  City  Hailvraiy 
Coapany  of  one  of  its  street  oar a,  and  by  the  United  States 
Kxpreea  Company  of  on«  of  ite  iragone.  upon  trial  had  a  Ter- 
diot  and  judgsent  a«:uinet  both  defenaants  for  ^2,000.  By 
separate  appeals  the  defendnnts  seek  a  roTereal, 

From  the  variant  stories  of  the  witnesses  the 
jury  could  properly  find  that  as  the  street  car  was  running 
south  on  halsted  street  approaching  Congreaa,  h  cross  street, 
the  >:3cpress  Company's  wa^xon,  horse  drr^ivrn,  came  from  the  west 
on  Congress  into  Malsted  and  attempted  to  crosa  Uxm   track 
northeasterly  in  front  of  the  approaching  street  oar;  that 
the  horse  was  trotting  and  could  be  seen  by  persons  on  the 
front  platform  of  the  oar  eome  twenty  feet  west  of  the  west 
line  of  Halsted,  but  that  the  aotors^an  made  no  attempt  to 
stop  his  oar  until  a  few  feet  from  the  cross  street;  that 
although  neither  the  ear  nor  the  wagon  indicated  any  in- 
tention to  slacken  speed  to  permit  the  other  to  pass,  each 
continued  with  the  apparent  intention  of  forcing  the  other  to 
yield  the  rigiit  of  way.   iresuawibly  the  jury  was  of  the  opinion 
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tlxat   eaob  party  was  asacrticig  a  superior  ri^ht   tu  Uie  gtobm 
9tr«ot  wrktil  it   «a«  too  late  to  avoid  a  colXioion,   &)fid  In  •• 
acting  «aoli.  was  guilty  of  the  negligenoo  cli&rged.     Tne  Ineyi- 
tablc  result   of   this  conflict  of  purpose  was  a  oollision*   the 
oar  striking  the  wagon »  knocking  It   to^imrds  the  east  side 
of  lialBt«d  street  on  which  plaintiff  was  walking;   he  was 
knocked  down  by  the  wagon,   receiving  a  fraoture  of   the  ribs 
&tidi  other  injuries. 

It  iu  of  no  iiuport&nce  that  -ve  £ui(<;ht  he  of  the 
opinion  that  the  driver  of  the  express  wii^gon  was  guilty  of  the 
greater  dei<;ree  of  negligence;   we  oatinot  apportion  the  damages 
upon  any  doctrine  of  ooiaparative  negligence  of   the  defendants. 
There  was  ajsiple  evidence  for  the  4ury  to  be  of   the  opinion 
that  the  motortuan,   after  he  became  aware  of  the  tixreutened 
collision,  had  sufficient  tii^e  to  stop  the  car  &c  nu   to  avoid 
it.     Under  each  cirouiustmices  we  are  unable   to   aay  that  the 
verdict  of   the  Jury  f indin«(  the  defendant  Chicago  City  hallway 
Oompany  guilty  of  the  noiijligenoe  charged  was  laanifestly  con- 
trary to  the  weight  of  the  evideirice. 

It  v/as     not  error  for  the  court  to  refuse  instruction 
Ko,   X  tendered  by  the  Railway  Cocipany.       TJiia  instruction  is 
not  applioabl®  to   the  fnots  in  thia  case;    it   la  predicated 
upon  a  situation  where  a  plaintiff  is  audilenly  rlac«d  in  • 
position  of  danger,   and  undertakes  to  state  the  duty  of  a  de* 
fendant  in  auch  a  situation,     here   the  plaintiff  was  upon  the 
sidewalk,   which  is  not  a  place  of  timnger  ordinarily,   and  cer- 
tainly not  a   situation  wliicit  of   itself  would  ueaxJuid  any  special 
conduct  on  the  part  of    the  iisiiljra.y  Cosupfmy,      It  was  not  neees- 
sary  to  instruct  as  to  any  particular  action  by  the  caotorman 
shen  he  should  become  aware  of   danger  to  pedestrians  on  the 
sidswalk.     The  motorman  was   inoajable  of  any  preventive  aotiOB 
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•kfttr  ^^tthe  vagoB  had  be«n  atruok  by  th«  oar  »nd  was  knocked 
towards  the  plaintiff. 

The  addition  made  by  the  ocurt  to  defendant *• 
Instruction  So,  42  was  not  prejudicial;  it  eimply  stated 
the  fa«t  that  the  plaintiff  in  his  declaration  had  not 
Charged  the  United  atatee  Express  Coiaptmy   with  violating 
any  ordinance.   Without  this  addition  the  jury  might 
haTe  been  aisled  in  oonstrulng  the  entire  instruction  as 
holding  that  the  United  atates  lilxpreas  Company  was  guilty 
of  negXigenoe  if  they  should  find  that  it  had  violnted  any 
ordinnnoe*   •)>•  do  not  think  that  the  Jury  would  oonstrue 
this  instruction  to  Aoan  tiiat  they  should  not  consider  the 
question  of  a  violation  la  deterainlng  i^ether  the  tnotor- 
maxi   of  the  oar  was  negllKsnt. 

We  are  not  persuaded  Uxat  the  v«^rdict  against 
the  Chicago  City  Hallway  Company  was  iztanlfestly  a^^ainst 
the  weight  of  the  evidence*  and  as  thesre  were  no  prejudicial 
errors  upon  the  trial  the  Jud«9Bent  Is  affirmed. 
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jOSilJP  HAK0V3KT, 


vs. 


CHICAGO  CITY  PAILMAY  COfOP 
and  UKITl.u  a^r/'TEa  JfiXrHiSiiii 
COMPAHY 


Appellee, 


On  Appeal  of 

UNITS)  aTATii?  wAxmi0  cm^/iSY,     ) 

Appellant,  ) 


APHKAL  FROM  SUt^JlIOB 
COURT  OP  COOK 
COUNTY. 
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LR.  iREBIDING  JUoTICS  McSURELY 
DEJ-lVilRED  '21111   OPIKIOH  C?  TKM  COUliT. 


What  we  have  said  aa  to  the  facts  in  case  Ko, 
22850,  same  title  as  above,  opinion  thia  day  filed,  is  appli- 
cable to  tho  appeal  of  th«  United  States  Sxpreas  CoBipany. 

Sven  If  vs  should  have  had  any  doubt  as  to  the 
negligence  of  the  laotornian  operatirig  the  car  of  the  Chicago 
City  Railway  Company,  we  are  entirely  free  from  dcubt  as  to 
th«  negligence  of  the  driver  of  the  wagon  of  the  Jnited  States 
Express  Coapany,  The  jury  was  abundantly  justified  under 
the  evidence  in  finding  that  the  conduct  of  the  driver  of 
the  express  wagon  was  negligence  which,  together  with  the 
negligence  of  th$  tuotornoan,  caueed  the  accident  in  question  at 
charged  in  plaintiff's  declaration. 

Counael  for  the  Express  Coiapany  strongly  argue 
that  the  accident  to  plaintiff  did  not  happen  in  the  aianner 
claimed  by  hlxa,  ISftiile  a  very  plausible  argument  is  presented 
based  upon  laeasurement  of  distances  and  the  *peed  of  the  vehicles, 
yet  against  this  we  have  the  testimony  of  the  plaintiff  and 
one  other  ^Titness  that  he  was  atruck  by  the  wagon,  and  alao 
the  undisputed  fact  that  just  before  the  collision  plaintiff 
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wa»  irsLking  on  the  sidcwalit  in  good  physical  condition,  and 
the  initant  thereafter  was  lying  on  th.e  sidewalk  unconscious, 
with  fraotursd  ribs  and  other  injuries.  Ko  ether  ftxplanaticn 
of  this  sudden  change  in  plaintiff's  condition  ie  suggested, 
and  we  are  not  seriously  iapresasd  with  tne  contention  that 
whia  vaa   brought  about  in  any  other  way  than  as  testified  to 
'oy   the  plaintiff. 

The  arguxaent  th&t  the  jury  should  have  found  that 
plaintiff  was  g;uilty  of  contributory  negli;-rence  is  not  oon> 
vincing.   The  point  seeras  to  be  tliat  plaintiff  v&6   not  spry 
enough  to  dodge  the  wagon.   The  evidence  tenas  to  ahow  that 
plaintiff  was  not  aware  of  the  danger  until  it  was  too  late  to 
•ftoape. 

It  was  not  error  fox  the  court  to  refuse  to  gi70 
Instruction  No,  5  requested  by  the  United  States  Ixpress  Com- 
pany, ifhRt   we  i^ave  said  in  our  opinion  in  IJo,  22850  with 
reference  to  instruction  No.  1  is  applicable  to  tni&  instruc- 
tion; it  does  not  fit  the  faotB  of  ihie  case.   It  would  have 
been  clearly  erroneous  to  have  instructed  the  jury  that  the 
plaintiff  could  not  recover  unless  he  could  prove  by  the 
greater  weight  of  the  evidence  thj?.t   the  driver  of  the  wagon 
knew  before  the  accident  hnpp«»ned  that  plaintiff  r^^s  on  the 
sidewalk.   In  other  words,  the  instiniction  makes  the  test  of 
the  driver's  negligence  whether  or  not  he  had  knovjledge  that 
the  plaintiff,  en  the  sidewalk,  might  be  injured.   It  is  self- 
evident  that  the  driver's  knev.ledtrc  cf  the  ycsttion  of  pedes- 
trians on  the  sidewalk  could  have  nc  relation  to  his  conduct 
in  driving  in  front  cf  the  street  car, 

7or  the  reasons  above  stated  the  jud^gnent  is  af- 
firmed. 
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BAJRBAHA  BOHKO'jrsnr, 


TS, 


Appellet, 


CEIC/UIO  C ITT  RAILWAY  CUM^Jkh, 

Appel^Hnt,        ) 
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AiilAL  PROM  MUKICIPAL 
COURT  Oy  CHICAGO , 


MH,  Pl?l?SIDII?a  JTTSTICI!  HoSTOFLT 
D»LIV7R1?D  THR  OPINION  Of  THE  COimT. 

Plaintiff  broujiht  auit  alleginp;  r  breaoh  by  de- 
fendant of  it 3  contract  to  transport  her  properly,  in  that  it 
itarted  its  atreot  car  ui^on  which  sho  wfi  a  passenger  while 
•lie  was  in  the  act  ot   ali^^hting  therefrom.  Opon  trial  she 
had  a  Terdict  and  jud^ent  for  #3«S0C  frora  vThich  defendant 
appeals. 

As  we  hnve  concluded  thnt  thsre  must  be  -another 
trial  we  oiiall  only  briefly  refer  to  the  testimony. 

Plaintiff* s  story  is  that  she  was  proceeding 
east'jrard  on  a  39th  street  oar,  and  as  it  stopped  on  the  ^est 
side  of  Grand  bouleYard  she  attempted  to  alight,  when  it 
started  suddenly,  throwing  her  to  the  ground,  !ihe  ie  sup- 
ported in  thie  by  the  testimony  of  her  daughter  and  one  other 
witness.  Opposed  to  this  is  the  testimony  of  aoae  four  wit- 
nesses, to  the  effect  that  she  atte|ipted  to  alight  after  the 
car  had  started.   It  will  be  left  to  another  jury  to  pass 
upon  these  variant  storiea. 

It  is  argued  with  force  that  the  verdict  is  ex- 
wesaive.   In  addition  to  the  bruises  on  her  head,  plaintiff 
attempted  to  relate  to  the  accident  an  iuipaiment  of  her  vis- 
ion. Ve  are  inclined  to  the  view  that  the  greater  weight  of 
the  evidence  tends  to  show  that  this  iinpaired  vision  is  due 
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to  a  condition  which  the  doctor*  called  nyst&gmus,  which  is 
nlmost  always  congenital.  This  is  a  condition  wher«  th«  ty* 
constantly  aoTst  from  one  side  to  the  other. 

It  is  R,iao  Terv  doubtful,  to  suy  the  least,  as 
to  the  sufficiency  of  the  eridence  to  support  plaintiff's 
claim  that  she  is  suffering  from  atrophy  of  the  optic  nerve. 
There  was  rery  persuasive  evidence  that  no  auch  condition  ex- 
isted. Upon  the  present  record  bf^fori*  ua  we  should  not  be 
inclined  to  per»uit  the  judgment  to  stand  for  the  reason  that 
it  manifestly  is  intended  to  oojBjpensate  for  injuries  whose 
causal  Delation  to  the  accident  have  net  been  sufficiently 
proven. 

Errors  sufficient  to  call  for  a  reversal  oc- 
curred with  reference  to  the  adtni salon  of  testimony.  One  of 
the  doctors  was  asked,  "Have  you  an  opinion  Ra  to  what  might 
produce  or  cause  the  oondition  that  you  found?*  Objection 
to  this  was  overruled,  and  the  witness  proceeded  to  give  an 
answer  which  wps  clearly  conjecture  and  speoulption.  That 
the  admission  of  evidence  of  this  neture  constitutes  prejudi- 
cial error  calling  for  a  reversal  hne  been  held  in  lyons  v. 
Chicago  City  H.y.  Co..  258  111,  75,  and  cases  therein  cited. 
Dr.  Converse  was  also  pemltted  to  state  that  plaintiff 
would  eventually  ht$come  blind,  although  how  long  thereafter 
he  was  unable  to  say,   Similar  testimony  has  been  held  er- 
roneous as  containing  purely  apeoulative  opinion,  in  j^auth 
T,  j£.  JJ,  T.  Co.,  244  III.  244,  and  Kimbrouah  v.  Qiacatjo  City 
iX'*  ^-»    272  ill.  71. 

The  daughter  of  plaintiff  ws-s  permitted  to  give 
hor  opinion  that  her  oother  could  not  see  any  wore  -  "ohe 
cannot  go  outside  any  more  without  having  sooaie  one  with  her." 
A  motion  to  strike  out  these  statements  was  overruled.  This 
was  erroneous,  as  manifestly  the  witness  should  not  have  been 


tk  tiatsbr  t^ttm^t^x/i  ImX(«o  vs9i0Qb  •As  tloixiw  a«Iiil>noo  m  oi 
•  ♦tliJftisi<i  4*o>;i«i».'  ;.o  lift  A  vi '■;*«»  or**  »^ 

.ffttTO'VV 

fCOl^O«*f>t/      •*  Viiiisrol   WOT,   *«r(.t   ttolyiJbrroo  nf^i   »etfr  "Diq: 

,T  £^^f^-^.j    r.  {    oX«xi  n»J'  fJMiT^rirf   «  Tot  ^nJtfCuo  tOTt*    X«iO 

41»<>I  «f  10  •▼Jt^»Xiio<»qf^  >i«-iiAi«jrnon  ia  tvo»rcot 

-  '■  *    •  'iuL   'jisi 
9 Via  o^  b9iitwn*q  tmrn  ^liai*Uj  la  7«  > 

'tAi:'"   -   sr^om  t|(ia  •««  Soa  btiroo  i-id^mk  xsii  jjikiii  f.aialqo  raii 

•Idr     .tAlirx'Xftve  ««v  •I'nfiMsiAio  ••srbt  #v«  s^Cli^  o)   nolloa  A 


peradttfd  to  r«lat«  •ubjwctlve  conditions  to  tlx«  jury. 
bjattttfjjmeagy  ▼,   l-'oXt,    256   13.1.    4B6. 

*•  ar«  not    aatlafied  to  permit  this  Judf^ient  to 
•t»,nd.     The  question  as    to   liability  ime  very  close,   ttnd  a 
oonaiderable  portion  of  plaintiff •■  evidence  as  to   Uie  con- 
dition of  her  eyes  vae   speculAtive  and  unoertain.      In  addi- 
tion to   this  the  rulings   of   the  court  upon  the  evidence  as 
abore  indicated  were   erroneous.     For  the  reasons   suggested 
the  Jud^snt   is   reversed  and  the  oauao  reminded. 
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■fMl.  WROU  CinCUI?   COUTiT, 
COOK  COUKTY. 
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CRICAOO   RAIL  ^Avk  COJJI'/KY, 
Ap|*<ii;),Iant* 

V 

v./ 

D.K2,IV35»»I5  THB  OFIKIOK  05*  TEE  COUPT. 

In  a  suit  to  recover  damagee  for  personKl  inju* 
ries  plaintiff  had  a  Terdlot  and  judgment  of  #4«30Ci  from 
wax oh  defendant  appeals. 

fe  are  of  the  opinion  that  plaintiff  waa 
guilty  of  contributory  negligence  in  connection  vith 
the  accident  in  question.    The  undisputed  faota  are 
that  about  five  p.  m,  on  July  4,  1911,  plaintiff  waa 
driving  a  oarriaf^e  easterly  on  Cornelia  street  in  Chicago; 
ae  he  oaine  to  Western  avenue*  a  north  and  uouth  street 
Grossing  Gomel  in,  he  8tcpp«>d  for  a  southboxxnd  etreet  oar 
on  the  westerly  tracks  of  '.western  avenue  to  pass;  he  then 
drove  behind  this  southbound  car  onto  the  easterly  traoks 
In  front  of  an  approaohing  northbound  car,  which  struok  his 
o&rria((.«,  throwing  him  froo  his  seat  to  the  ground,  with 
resulting  injuries.   The  greater  weight  of  the  evidenee 
shows  that  when  plaintiff  stopped  to  let  the  soutJribound 
oar  pass,  his  horses*  heads  were  even  with  the  westerly 
building  line  of  ^festern  avenue;  th4t  at  this  time  he  looked 
southward  and  saw  the  northbound  oar  about  a  block  away  and 
mevini^;  that  this  car  oaae  northward  at  a  speed  of  about  8 
or  9  miles  an  hour,  the  gong  ringing,  and  pnseed  the  south- 
bound car  Just  as  the  latter  was  leaving  Cornelia  street; 


r  fu  sdi^tiYO  xsT  matt.- 

•JUT  lll^al«Xq  trnxLt  oolni^«  •<1^  to  ot«  •« 

tUlm  ao^ioonnoe  nl  ooiva^iion  xto4tsvll%9ti0o    to  x^ii«l 

oia  o^OAt  Aoixf9<ii6Au  e.  ..tai^oOi/p  ni  InwAlav^Ji  ojU 

•Mr  l^l/nlnlq   .XXI^X   «>  xUt\,  xeo    .«  .<|  ovlt  iuttftm  tmOS 

jo^cioliO  fll  ^9«t^e  oXi»ano3  ao  YXtolsao  0]|jilrs*o  «  uf^i^^^^ 

t^tniz  titima  ban  dixou  «   ^munnra  enrol aoV  ot  oaoo  ox(  •« 

lUM  ^oorc^o  JbntfoJxl^tfoa   s  vol  il«q[qo;r«  axi   ,BXXom«0  8xxi:o«o«o 

aaiU  9&  «o«(iqi  i>#  oxfrovxi  nto^ooV  lo  tXoA^l  x^voloow  •MM  ao 

•slooti  yX<bo/«o«  aiU  ol-ao  «ao  taifotfiljiiee  •liil  tAldotf  orovft 

•li<  jlointii!  iioiiiv  ,«oo  baadxUxtt  ^lnumvtqfi^  oo  ^o  ifio^t  ol 

AtiMi   ,t>iu/OTa  ocU   9i  looc  alii  noil  mm  wt^iwttti    ,tfAJ»ltii» 

oonotilro  •sU  la  ^iiftioir  aslAOTB  oj(T     •ael'Xi/tBi  loitXiiaoii 

tovotfxUiioa  0£U   ^aX  ol  Aoq^Mo  llX#nX»Xq  oojIv  i»tiJ  airocte 

vXia^aair  04tl  xfliv  noTO  o«ov  %hM»tL  *aoa:cOii  oiil   ««ao<{  %m» 

tailooX  Oil  o«Xi  aJUl^  im  ttldi    ;oiicr«TO  niolvou  1«  ami  ^aiS>£ltai 

tarn  if/mm  jiooXtf  a  luotfa  nao  hiUfoucUioa  OiZiJ  ir«o  ton  d'rmiituoa 

ft  ^tfotfa  lo  booqo  a  la  Maoilitoa  oauio  tac  aJtaj  ^aiU    ;aoXV'aai 

•ill j/oa  «dl  tooaaq  boa  «iaXaaJ:i  hao]|  aill   ,yi#o«i  oa  ooXia  •  to 

:loat.ra  alX«irro9  i^JtraoX  a«w  xttiimi  %tU  im  ia^t  ^cao  l>auo<t 


that  plaintiff,  without  giring  furth»r  attention  to  tha  north- 
bound car,  started  to  drive  behind  the  eouthbound  car  into 
the  path  of  the  other  ear;  that  the  conductor  of  the  eouth- 
bound  car  and  persons  on  the  street  shouted  warnings  to  him, 
but  he  heeded  them  not  and  drove  ahead  in  front  of  the 
northbound  ear  whioh  struck  his  onrriage.   this  car  waa 
•topped  wltixin  a  few  feet  after  the  collision  -  the  motorman 
•ays  five  feet. 

Applicable  to  th«ae  faots  is  the  language  used 
ytj   us  in  Sanderson  v.  Chicago  City  fiy.  Co,,  Eo,  22437, 
•pinion  filed  liovcaber  87,  1916,  where  upon  consideration  of 
a  siBiilar  situation  we  said: 

*We  have  here  the  case  of  a  driver  of  a  wagon 
lAio  knew  that  a  car  wa»  approaching  the  point  on  the 
track  at  whicli  he  intended  to  oross,  and  that  if  he  con* 
tinued  in  this  intention  a  colliaion  wna  inevitable  un- 
less the  car  coiild  be  tstopped  in  time,   in  the  exercise 
•f  reasonable  jud^ent  the  plaintiff  knew  or  should  have 
known  that,  as  the  northbound  oar  wholly  hid  him  for  a 
time  froo!  the  view  of  the  motorman  of  thfi  9outh\jound  oar, 
to  turn  suddenly  from  behind  the  northbound  oar  across 
the  path  of  the  other  oar  would  not  allow  »ufflci«^»nt 
time  for  the  motorman  to  stop  before  colliding.   Under 
such  oircuiuatances  plaintiff  should  hf^ive  escertaxned 
the  loce^tion  und  situation  of  the  approaching  oar  just 
before  he  attempted  to  drive  across  its  path,  and  the 
failure  to  do  this  was  negligence  as  a  matter  of  fttot." 

We  are  also  of  the  opinion  that  the  facts  in 
Ohnesorge  ▼.  Chicago  City  Hy.  Co.»  177  ill.  ApP.  154,  af- 
fimed  259  111.  424,  are  essentially  like  tiiose  in  the  in- 
stant case.   In  the  Ohnesori^e  case  the  conduct  of  the  plain- 
tiff was  held  to  be  negligence,  dee,  also,  Ytobertyt,  Admr. , 
T.  Chicago  City  f^y.  Co.,  262  111,  228;  Hack  v.  C,  &  ^.  X..  Co., 
this  court  So,  223&0,  opinion  filed  October  30,  1916;  Hedmark 
▼•  CMoagQ  City  Hy.  Co.,  192  111,  App.  684. 

AS  plaintiff  was  guilty  of  negligence  t^ioh  con- 
tributed to  the  accident  he  Is  barred  from  a  recovery  in  this 
action.  The  Judgment  will  therefore  be  reversed  with  a  find- 
ing of  faot. 

RSVEKSED. 


; 


,Jx9tt  •AS  oi  aci3n9iS»  •Miurw*!  inlTla  iU9d*kw  ,TtiJirl«Iq  9mdi 

b9*U   9%W9IUH   •di    Bi    iJOfit   •••Mi    •i   •idM9ilqft/k 

tblm»  •v  a«l#«u^Jt»  'SAXijBi*  « 
tfeyaw  <?  >o  f^TlTf)  «  !•  —••  f-di  •r^A  •vmA   : 

-non  ^ijfOYo    oi    f>#|»r«*;*«i    •!<    ftc  i  :»    irt    -^arii;? 

.«l 

.u    'i&.^O   •f  "■  V'J 

.*dj'.M  a  a«  ti9na^i(y^»a  www  elAiJ  ok  o^  •tulLjali 

.t«    .A^X    .'^4. ^0  •^  ^JiiyPtffitt 

-    ..     aj     ii  ••Qdt  •Alt  tiXAi^a««fft  •■x«   ,»€.    .  a^  ^smil 

•>ni«Xq  •Ai   1«  #out>((oo  eili  «•««  flTtTlffldft  .••^9  ioaia 

t.yM.   ,/»|3L                  Jf*   ••♦^      .eacis-irAan  ^d  o^  AX»^  ••i'  tll# 

.floo  {toijftr  toMalXavn  lo  x'XXi/s  «««r  lli/aX aXqf  sA 
•  1;..  .*rao«i  «  aotl  |»»ti«^  mI  a  A  t«»l)Xoo 


625  -  22957  ?ISr;IlKJ  CP  PACT. 

The  oourt  finds  tJaat  th«  pl&intiff  was  guilty 
of  negligence  directly  contributing  to  the  aocldent  alleged 
in  hie  deolarfition. 


.1041  to  tmaiax  ^  '•'5 
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OA¥£1RIO  DOKAX, 


AjpeJlee, 


▼a. 


CKICACO  RML'V^yfi   COliPAKHr 
VJiifipleaded  wi%^  AnUland 
Auto  c»rHge»   aX^eorrjorfttion^  wf  ) 
SAppeilant.  /  ^ 

\ 


COOK   OOUMTY. 


205  I.A.  575 


DBijvsBas  fjis  Of  ijiiOK  oy  tjcs  cuu.ht. 

Flalntlff  VRB  a  pnasengcur  in  an  automobile  1»e* 
longing  to   th«  Ashlnnd  Auto  Oerage,    one  of   the  defendants, 
iAi«n  It  was  struck  by  a  street  car  belonging   to  the  defend- 
ant Chicago  Hftllwayi  Company.      Siia  broug^ht   suit  a,:-.{!ilnat  both 
defendants  for  damages  for  the  injuries   thcireby  received,   and 
upon  trial  had  judgment  for  #3,000  from  vhicia  the  Chloago 
Hallways  Ccaipany  appeals. 

This  accident  haa  been  heretofore  under  oonsid* 
eration  by  one  of   the  branches  of   this  court,   in  Asxiiaajjii  Auto 
Garaf'f  v.   Chicago  (ta,i;iyays.  C£. .    18S  ill.   Apj .   4L7 ,   a  suit 
brought  by   the  ov/ner  of   the  autczsobile   to  recover  irom,  the 
street  car  coetpany  for  the  daaiA.ge8  sustained   by  the  automo- 
bile.     It  WAS   there  held.    In  an  opliilon  by  i  r.    Jufitlcc  Clark, 
that  plaintiff  could  not  recover,    for  th«  reasons  t/iat  the 
eridenoc  showed  that   the  accident  was   cauaed  by   tiie  negll^^ent 
conduct  of   the  driver  of  the  automobile  and  "negligence  on 
the  part  of  the  defendsmt  was  not  established.* 

The  present   oult  is  brought  by   the  passenger  in 
the  automobile,   and  wime  the  n^fili^^ent   oonduot  of   the  driver. 
Disco,    cannot  be  iaputed  to  her,    the  greater  weight  of  the 
evidence  upon  the  record  now  before  us,   as  upon  the  prior  oon- 


\ 
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^-irft* 


Xd9cs  •  rsa 


.OTf 

Ua   OC    .-;- 


tiruoo  UT 


aKflinFi 


siioii  iaoUiSMt  lli/«  ixE^tfoitf  Ml^     ,xttmqiBoQ  »\»91XbP   ai|«9iiiO  ioui 

9^tfA  pur. . .  .^  V      .    ,    iuoo  •Jti'^J    >'^   ••iio«#tcf  tAt  lo  .?ot«  ▼#  ii«l#4i«» 
<fUr»  «   ,CJ^   .iqA   ax:   S^X   .  .&£  A;!QeEi;4«&  £M2J^  -^  iMUL 

'OMoiii*  BJ\*    " "   h>i-Ti»i»uti  ••9A<&^&   ^1-^  tot  tO'^^'Oo*  'MO  ^fri^ila 
.'•TnIO  aoii'^  ...   AOiiii^o  flA  ...    ,„ljii  ti*!!;*   9st*   il      ,9Xltf 

-.'    flon^  .Maan*   ^m>  cXl^Cin'^iia   Oitj       .     :  iMi<*i;llb  tilt    to  io&rLi^.ao 
'*.ft»i(alXtf«Ju  «4ir   StlMbsm'^fh    S-^i    In    itf. 


•idtri^iion*  provtt  tb».t   th«  pole  cnxise  of  the  feccident  was 
th«  c«rele«»  and  negligent  conduct  of  Di©co»    the  drlv«jr,  luid 
tkKt   th«  e»rv»nte  rf   the  Chicafo  Fsilimya  Ccrayjiny  operating 
tlie   Btreet  car  ^rere  r;ct  r-Pfrll^'cnt, 

The  accident  happened  on  Clarir.   street,   whioh 
rune  north  end  south,    in  Chicago ,    in  the  block  between  leterecn 
avenue  on   the  north  and  Hidge  avenue  on   th«  ecuth;    this  is  a 
short  block,  approximately  300  feet  long.     On  the  evwaing  of 
January  14,   1911,   plaintiff,   with  her  hushissnd,  had  been 
dining  in  a  restaurant  located  on  the  west   iside  of  Claxlc 
street  about  125  feet  north  of  Rld^e  aveiiue.     After  dining 
plaintiff   entered  the  autoiKoblle  driven  1>y  Disco,  i^ioh  was 
standing  in  front  of  the  restaurant,   and  waited  a  few  minutes 
for  her  hws"band.     The   decided  weight  of  the-    s^vidence-  s.aows 
that  the  fittreet  car  in  Questioii  stopped  at  Peterson  avenue 
fox  a  r'*'«»Pi^€er;    tiiat  it  jf roeeeded  eouthward  at  a  speed  of 
about  t.  or  Ic   milips  an  hour;    that   the  motormen  e.t   this  time 
sav  the  autoifiuobile  standing  in  front  of  the  re8tauri<!unt,   and 
rang  the  pon^,  as  he  oane  along;   all  the  Xiglite  on   the   ^street 
car  '.■yere  f'oing.      When  the.  front   er.a  of  the   street  car  was 
ahout  15  or  20  fc6t  fron  th«}  autoi&obile  th«  latter  suddeniy 
started  frcia  the.  curb   dla^gun&Xly  aerobe   the  traoJc  in  the  path 
of  ti:»«  onociA^ing  ear;    it  uraa  the  intention  of  the  driver  of  tli 
autOQiO'bile   to   drive   rasaterly  into  i^idge  nrenus.     A  witness, 
«i:o  stood  on  the  front  platform  of  the  oar,    described  the 
autodobiie  as  pulling  right  intu   th»  street  oar  dii^^onaily. 
As   iioon  n.»   the  motoriMan  saw  the  autoioobi^e  etart  to«ards  the 
tmcik  he  applied  th«^  brziJCQia  and  put  en   the  sand,   and  the  ear 
went  30  or  35  feet  after  that.     The  front  l«»ft  eheel   of   the 
autouiobiXe  struck   the  front  step  on   the  right   side  of  the 
car,   and  the  automobile  then  circled  around  in  front  of   the 
ear,    running  into  a  vacant  lot  on  the  other  side. 


iCXJiXO  lo  •bit  Itftv?    ?:.t    ^o  ^•i«f)Ot   lnsTiMil««'X  «  aX  %ainik 

ftBloil^  laitJC     *Mr/wr«  •afciH  le  d>x*n  ^ftftl  ftai  fu*4m  ^••xf 

turn  xittlttir  «oo«iC  x^  enrixb  ftil<f«'vts/J^j.-r  imU  tsrt^liM  Vtidtatmlif 

tticntlA  «9l  41  bA^JUnr  boM  titte%ums»»x  $>.]U^  lo  #ii«xl  ni  M^xih^.^im 

lo  jM<Mi«  «  J(0  iB'unil^4i»o  ibA&AoooTq  ;^i  ;r«uj'    ;'rv  .  ~.»a  i:^   c^   x^l 
maULi  9ts<s   fn  a«flriolo«  oiiJ   ;>«<U    ;t4/«a  aa  9»Xi^  >'Jx,qm 

'H    :.    Ki,4  no  tliiail  Oitl  XX«  ;iA0i4i  omao  oii  n  ^xli  aaak 

tfy«<l  miie  .ax  i.3«a;r  «iitf  sbotcoa  XXXttxo;i^JLr;    t^^'o  oi:)}  t^cr't  ii o.r.  .r.f. 
,mH»nii,vi  A     *9W-ttrH  9i/iJ>iH  oJtaA  >Kl«»Jtfti«v   nxlxi>  ai  oXidOi. 

-cao  «xi<t  buft   ,ban«  oiiJ   tic  tim  l»iu»  iinil«-%<l  imi<9   b^ltdfiVJi  md  iLtxsr^t 

»iu  'to  l»9itv   jti-  :    -  ,'i«t  onx     .^<i<U  foaluR  lo»\  «C  «o  <;£  intm 

•xLt  lo  •bbi.t  <9JU  «o  f»**»  fao^l  »«Ur  iiotfxJ-o  wlLdQ^yaS%m 

sii-t   Ic  ;^na«l  nx  hmMum  ib«JMUo  fl»^  •^iflownim  <ui#  hnn   ,««o 

•  •bl»   YoiiJo   orU   ac   iul   inaoAV  ji  olril   jumtncjji    ,xm9 


Ve  plMO«  no  crecienc«  In  iUaoo'tt  teaixfiiany  to   ih^ 
•ffoot  tuHt  he  lookdd  northWKXd  ju»^  before  he  stA-rt&d  hit 
B&ohin«  itnd  saw  no   atrest  car«      ihiu  wma  muiiXfestly  loiposslolat, 
aiid,   furthermore,  we  tiiinjc  Jtils  tftstlsaooy  in  thlB  r<3i)p«iot  ««■ 
•uco«s}afuXly  i;;sp«aoiied  by  ttJtiowing  tiJiH\,  h«  hA4  before   t^at 
time  teetifioa  ttiatX   Bom&  two  JLOlnuttt  •lap«3»9d  jaetxeon   Uia  tim« 
J&t  looked  northward  and  tji«  tiiaa  ^«  vtarttd  hia  autciaoblle, 

Wt  art  of   tli«  opinion  tixat  it  i>i  aaown  by  tho 
trldenoe  that  the  acol^^ent  happened  because  of  the  avddsn  aaA 
untxpeoted  atttiapt  of   tiac  dnvtr  of   t^ae  auLo£::cbil&  to  oroAt 
in  front  of  the  novlcg  tisrett  car   ^«ri  It  vaa  Ibpot&iblble  by 
•Qjr  flitaat  vaatever  for  th*  aotovms^a  to  brinii.    the  car  to  a 
stop  In  time  to  avoid  a  collision.     With  tha  gong  ringing  and 
the  light!  t;cin^  on  tne  street  car*    the  luotoriuu^  would  hav* 
ae  rbason  in  the  exercise  of  ouc  cF>rc   to  antJLolpate  that  when 
he  was  within  a  few  feet  of   tne  autO£:obile  it  v^ould  suddenly 
be  driven  in  front  of  hist.     That  he  did  all   that  he  idftsoxx'- 
ably  could  do  to  bring  liis  car  to  a  etcp  o»  aoon  at  Ue  uaw 
vKJEUit   the  BUtofuobile  was  ttbout   tu   do   i&   e^tablii^hea  beyond 
(sontroverey.      xhc  aociuent  w*i»  cauaed  oy  no  inc^.  of  careful- 
nees  in  the  operation  of  the  street  oar«   but  solely  uacunae 
of  the  carol eeune^its  and  neg]igenc«)  &f  u^e  driver  of   the  au- 
tomobile, 

Caees  involTing  facts  soi:u«»wx^t  sjunil.'ir  to  these* 
in  wilier  it  iias  been  held  tJrjtere  oould  be  no  recovery,   are 

i»  M.*  A*  £Sl*  ^«  AiS^aJi,*  ^i^  -^^^»  J'^^^^;  ^'■'^o-^-  V.  £.  u  x^,  X.  £o. , 
this  court  Ho,   ii23au,   opinion  filed  jotobar  3o,   1915;   Hedniark 
'^'  vhiOM^^^  l-^yB,  C£. ,   l^i:  ili,  App,   584;   Llviti^reton  tfnrfehouae 
k  ISa  ££•   ^«  ^«  ^*  k  £•  ^»  ^«  £&•»   1'''^   ij^-l*   ''^PP*   -^^^J   't^aatieo 
^»  £•  £-•  £!!•  £2.»»   ^^*   ■^l^«  -^PP-   •^^''l   >^attlc  V.  Jteoria  Ky.   Co., 
154  111,  App.   473.     Lany  other  cases  might  be  cited. 


"*'    ■    '•■■•■"  '■-■•':.   N-j«rii»«oa  Wbl»oI    .....   --«>«    .  ;>./.'t» 

,»ii:^....  ■..^.. .    ^..v  .    .*.  .•  -^•■'   ^■^•'-  '•■   on  1WWI  UB«  9atxtaMm 

•«nr  109  ;*  frt   ftJtiJ*  ..^    ^..^.  *_ ,. ,..   ....  .,..,    .-    /-t<    ,«t;J,*r«vj\;hri/^   ,l>jx« 

^^i»    9*11    n»<^^-      '     .  frdiqAX*    ••limXKt    d«l    CSK)!:    ;^A^U    l)»xlil«ftl    9AJtl 

%tit  V<1"  mroi.:        .    —    ■:■..,      .^liti*{0   Putt   lo  •««   t^a 

••o'xo   --    .  ^.,4Jie  Jbf>o*  -^«^■'■' 

ipf'  •Xtfitaoq.'iii  ««".'.    .  .  ■''*'-   ■^--^-'^   ft  tm 

1  •»  t*o  #x<l   «ifliv'  .-vw  aewv;  .■   ,.„„ 

iMii*i.   ..  .iriioi.tfia  a*  •itaa   ^"-  ..  .j    .,  oa 

>(In«6jb*/it   bX*xov»-  ii  »Ixcfotaol«Ji    ,...;    .;    -.>at  w»l   ;;   ....   .  .    u  ,;,    jji 

'aouMitx    -iti  Jf«if,t    l'C«   6il>    "^    "*  -  '      .mill  !•»  lao-*^    'v'    ^rwrJttb  •¥ 

itoo<->u  htt;injcXifA7««   el    ...    ..    Juadtt  imrt  •iXtfo«9#tM  •ril   I'MlNr 

--■ .. ...   ,1—:         ...  _      -J   to  Efoiiarf^Q  ndf  ,u  uttma 

1  ti    f'H   Ll!iK)  :     ^•X'^i.i    bXttJi   tfBff-'(.t   e.r..'    }' i    I'al.lti    l\i 

^^*^    ^ML:..-..    •        •^„    -..    ...    .^ 

•  •£A  'yjl  •^•<'*»i  .V  4i«i?ft  ;rd«  ,qc'.  -f  r  .  .^j2  •SfiL  '2  .2  •▼ 


Our  oonoiusiou  1)   '^^ii&z    th9  pl&iatif£  jxtt»  failed 
ia  prov»   tii«i  |[Hi«4(ntion»  oi"  h^t  daoiaration  wiui  rf5f«reno« 
to   th«  neglit^emoe  of   t)ie  <i9f eu'^^ant*   (uii  tue  judi^ent  is 
th«>r«fd3>«  reverted  ^witii  a  finding  of  faot* 


■.....-     -..;. *« 

-,  •"■  7  •_   •  m      Si  V   •  '.  4  *  *  iV  ♦ 


£^7    -  Z2961 

Trie  court  findt   that   tL«  Acoideut  in  s^ueation 
va«  not  caui«d  by  the  neglige-noe  of    ciie  defend«iLit  as  «ilX«gttA 
In  plsintiff  8  declaration,   or  eitii«r  oount  tnereof,   out 
thAt   It  «f>8   cau»ed  aolely  by   tke  n«^li($<3at  oouduot  o!   tk« 
driver  of   th.e  cutaaobila  idelongiug  to   Uie  uorporHtion  Avh* 
land  Auto  Uarage. 


ft' 


53c   •  22964 

\ 

imiARD  AnMt  minor,   by 
Saauftl  Atlak,   n«xt  friend, 

Appolloa,    / 

/       ) 

/      i      coimr  oy  chicaoo, 

CE2CA30  RAILWAYd^  COKPARY ,      /     ) 

App«lla||[t,         ) 


/ 


V.  _^--' 


5  I.A.  5  76 


fiKUlTnUD  fSM   OPIHIOfi  Of  7HK  CQUKT. 

Kdward  AtlB»,  plaintiff,  a  Ind  nearly  eight  years 
•f  age,  wa»  atruols:  by  one  of  the  »tr«et  oars  belonging  to 
%h*   def«r4{l«nt  and  injured,  iie  brou/irht  suit  in  an  action  in 
tort  of  tint   4th  oXats,  and  upon  trial  hnd  a  rerdict  and  judg* 
««Bt  for  ^5&4«   Defendant  asks  that  the  Jud^^inent  be  rcTerssd. 

plaintiff ♦»  9ti)t«Bifmt  of  claim  fills  nuarly  six 
pages  of  the  abettraot;  it  is  far  from  being  *a  brief  statisaecit 
•f  the  nature  of  the  tort,"  contemplated  by  the  stntute.  iiost 
of  the  setter  contained  in  this  stateaent  is  argumentatiTe 
and  descriptiye.  J>«fen4Rnt  argues  that  eren  with  this  pro- 
lixity it  does  not  atate  n  cause  of  action,  and  there  is 
force  in  so»@  of  the  oritioisms  made  against  it.  Boweirer,  in 
▼lew  of  th»  oonolusion  we  have  reached  in  regard  to  this  case, 
the  sufficiency  of  the  atataaont  of  elaia  is  not  important. 

Ve  have  concluded  that  this  ones  must  be  reversed 
for  the  reason  that  the  plaintiff  failed  to  prove  that  the 
accident  sms  eaussd  by  the  negligent  conduct  of  the  defendant. 

There  seems  to  have  been  sons  uncertainty  bb   to 
the  exact  date  of  the  occurrence,  some  witnesses  fixing  it  as 
KoTstsber  17,  1914,  others  Soveaber  18th.  Examination  of  the 
testimony,  hovever,  sliows  beyond  any  doubt  that  all  the  wit- 


j^^'^iuE  «  «>ea 


y  .A'CW^Ti    ^X»a    ^$»tih    L9LSSM9 

{  .«T 


8        .A.I  cOS  ■ 


•YAftX  tiih^9  X^^^****  ^^^  *  «l^iia2«rfi  «««XM  bxawftff 

•i  aatia^Ifttf  •««»  i«»v^e  tdi   !•  Aao  x<^  ^tiaut^a   ««»  «*S«  1* 

•Bibtft  b*^  totbt^r  m  bad  i»krt  a»<|ki  bm*   ,eaale  x(#^  9ii^  ^o  #«0# 

-eit<i  tJUU  cbMw  oar*  tmdi  tai/yia  lnabiiata<I     ••rl#^i«u8ab  ^oa 

al  a«a«(^  bna   ,aajt.iaii  lo  atuna  »  BtmSe  ian  aaob  tl  x&ixkl 

mi  (VaTawaX     ,it  i«nl4]u  •*««  aanlajt^lia  «:!J^  lo  wmm  a  I  aotal 

,aaao  liii^  9i  bxtksfi  nl  bmA^mif'i  »rmH  av  aoliKi/ronaa  aid  la  «*!▼ 

.tnmiX9^ml  ^aa  «i  at«/o  la  iai>B»fmta  aiii  la  x^cni^ttlllua  aif# 

baeisra'x  a4  ;raiM  aaaa  aJtrlt  **Ai  babi/Xanaa  aT«(f  aV 

aiil  imdi  avaif  o#  baXial  llilfsiitXt  9m  imAi  tfaaatt  azu  toI 
.^oAboalab  t»/U  le  #Oi;^n«o  loa^Xt^a  •dM  \d  ftaaifaa  aar  taabXoMi 

01  aa  y,HilMtt»9mi  a«o«  na^tf  a-nul  ai  aaaaa  atadT 
••II  anXxtl  aaaaaaiiv  aaaa   ,a»«aTYuaaa  •Hi  la  atfac  jojoca  9aI 
aiU  la  fiQliAalebR  '  '   t^trfawira?  trcaiitfa   «^XtX  «VX  Ya<toaTaV 

•liv  aiil-  iXa  laiu   j<u/Q£t  xn^  Aaiax^t'  aw<i/i4    ,Yara«axL  »XR*eU#aa# 


n«ts«t  were  t«itlfylng  to  thf^  Basse  ooourr«no«,  to  that  th« 
tmo«rtalnty  as  to  th«  dtate  is  of  no  liaportanoo, 

Tho  aoeldont  h«.pp*ni«<l  on  Morth  Aohland  MYenue» 
in  Chicago,  a  street  running  north  and  oouth,  and  nearly  in 
the  middle  of  the  bloeic  between  Augueta  and  i'^jBrna  etreets.  The 
boy  had  been  to  sohooX,  whioh  was  en  the  west  side  of  North 
Aahland,  and,  ^en  school  was  dismissed,  with  other  children 
he  Grossed  to  the  east  side  of  the  street  and  later  unoiertook 
to  return  to  the  west  side,  i^en  he  was  struoic  hy  a  southbound 
«ar  bfilongini!;  to  the  defendant  and  knocked  be.ok  towards  the 
east  and  was  then  run  oyer  by  a  northbound  wagon.   It  is  un* 
disputed  by  the  evidence  that  as  the  ear  wae  golnc  southward 
in  the  middle  of  the  block  the  plaintiff  ran  west  suddenly 
froR  bc^twenn  two  northbound  wagons;  that  the  first  ef  these 
two  wa|ton»  entirely  hid  the  boy  from  the  motowsan  Bind  those 
en  the  platforze,  and  that  he  was  net  seen  \mtil  he  stepped  en 
the  track  about  0  or  6  feet  tr<m   the  front  end  of  the  eart 
that  iauBediately  the  no  to  man  put  on  the  brakes  and  sand  and 
brought  the  oar  to  a  stey  within  15  or  20  feet,  the  eridenoe 
▼arles  as  to  th?  speed,  but  the  greater  weight  of  the  eridenee 
tends  to  prove  that  the  oar  was  going  5  or  d  ailes  an  hour, 
fhe  conclusion  is  inoTitable  from   the  evidence  thttt  th««  j^otor- 
man  was  running  hie  oar  at  a  raoderate  rate  of  speed,  and  that 
as  soon  as  tlie  boy  appeared  unexpectedly  from  behind  the  wagon 
•wery  possible  effort  wae  msde  to  stop  the  ear*  We  are  of  the 
opinion  that  the  exact  speed  ef  the  ear  !•  not  ijaportant,  for 
when  the  boy  first  appeared  in  front  of  the  oar  h^   was  so  near 
to  it  that  it  would  have  been  impossible  to  stop  the  esir  before 
atriklng  him,  no  natter  at  i^at  speed  it  was  going. 

The  rule  is  that  in  sueh  a  ease  plaintiff  must 
show  that  tlie  eirc^jm stances  were  suoh  that  the  serrants  of  the 
defendant  hnd  an  opportunity  to  beco«e  oonsoious  of  the  facts 


•111  aLxAirair  :i*stf  f:lm^tiA  ha*  9rm'  .'aiAaaXatf  v*» 

"ttti  9x  -"joipwr  tav««M#<r*if  «  vcf  t^va  wint  nsrt?  e^  ban  i««9 

A^ATT.'iJu- .^    :x«l08    "^"^    *<«»    •'^    •-*"  ■     ■'•■'''■^'•'^■^"^v  &-*>.tlJ3r»J{|> 

wsoi':-  -..••toJcr-"'   esi^  ■^frj^ 

<:.    ....  ■»?©    J'»'.i   ii/-  ,  ■  aI* 

ftaa  bfi^f!   lita   ailm4  wrir  tit  X<C*^*^^*'"*'^   ^'^ 

••tt#M .  '»!  041  te  ^1  n;^  .      •  l«o   'vrtr    jii;|W'9X# 

;;«j(Il  tsjN   «b9»<4«  !•  vim  «>t^'>'«*^0'»  «  ^«  ins  ">'>»  «#•( 

•  rj.*    tr,  oiii   tw      .t^i.  oie    o:f   n^«m   airw   :f's«tl0   •Irfteeotj  X1(91Pt 

,  ^*iTflf;^»«q:aii   ion  ml  tao   ™  -3:*?   »r<*  '3inJ4[« 

<i«9a  a«  saw  hd  VJto  ftiil   1o      <  /   rc«4fv 

•iti  lo  mitm^nmtt  »tii  Smdi  tiMn .  ct   w«c{b 


giving  rit«  to  th.e  dutjr  and  a  reasonoblA  opportunity  to  |>er» 
for"s  it,     ;io«  2.  £,   3trto1^  Rx.  C£.  v.  ^S£i2B£^»  ®*  11^«  ^P. 
587;  £.  ]!.,  X.  i2a«  "^^  SLSBSii^*   ^^^  ^^^«  •!*?   *^«  r«cont  q&»% 
of  Trfcfelet  t.  ^.  ^,  fig^,  ££. ,   opinion  by   tliia  oourt.   Ko, 
22592.   fiXed  TJovoatoer  27,    X916;    »l»o   Ho^^  ▼,  £.  £,  ]^.   Co., 
69  ni,  iM»P«   656,   affinaod  in  175   111.   2&9.     Those  and  many 
other  oaoos   estatoliah  th«  rultD  that  undov  oir«u»«tf<<.n60» 
#i«ro  a  podestrlan  un<»xpect«dly  appear »  upon  %  »trott  oai> 
track  in  front  of  an  approwoJaing   ear,    tht  atotorwan  la  obli- 
gated to  do  all   tiiat  i»«  roaoonably  can  to  avoid  ttiO  accident, 
and  if  be  dees   this  it  oannot  be  said  that  the  aooident  ems 
oaueed  by  any  negligoncs  on  his  part.     That  is  the  situation 
in  the  instant  ease,   and  as  plaintiff  has  failed  to  establish 
the  aegligenee  of  the  defendant,  and  the  evlUenoe  oliows  that 
the  aooident  was  not  caused  through  any  fault  of   defendant* s 
servants  operating  the  oar,    the  Jud«^ent  uiust  be   reversed 
with  a  finding  of  faot. 


9S('   -  22964 

7h«  court  finds  tiAAt   tlie  defendant  K»a«  guilty 
of  00  n«gli£reao«  in  tl;i«  operation  and  aui,nn^«st«nt  of  its  owr 
i«l::iioh  o»ue«d  the  accident  to  p^'<^^n^i-ff  allied  In  hl» 
declaration. 


./ 


iHiPiifli'jwa  hat  aaliM»^i»  auit  .  -    .>.:.:.).  v^isin  90  )# 

A  J  'lA  Ik 
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■•     i 


VICTORIA  MRSNJiTKOil, 
hlttratrlx*   eto.* 

App«ll©e,        ) 


CHICAGO   CITY  BA^'IAY  CUfeJ^iOlY/  i 


App*llftnt. 


AJrJPKAL  Vh(M  SU?SltIOR 
COWRT  Of  COOK  COUHTY. 


205  I.A.  583 


iOL*   JII3710X  HOUaOlft  X2BLlVfiRSX>  TK£  O^IKIQH  OJP  XEK  COUBT, 


This  is  an  aotlon  for  ii«gllg«ntl7  causing  tha 
4aath  of  plaintiff* 0  Intettata;    on  a  trial  befon;  court 
and  iVLTy  there  ««•  a  verdict  and  Judt^aent  for  $B,OQQ, 
aad  defandAut  appeala* 

It  is  asnign^d  for  mrror  nnd  argued  that  tha 
▼ardict  is  contrary  to  the  oianifeat   veigiit  of  the  avidenoa, 
that  plnintlff*a  inteatate  was  guilty  of  negligence  to 
which  must  toe  aaoribed  the  proxlaata  cause  of  tha  fatality, 
and  that  several  of  the  Inatruotlona  are  reverslbly  er- 
roneous,    ^e  think  all  of  theaa  contentions  are  well  taJken 
and  that  the  Judgaent  is  clearly  erroneous.     However,   as  tha 
toaaio  principle  for  a  reoovery  in  oases  of  the  nature  of 
the  one  toefore  ua  is  that  the  injured  person  aust  be  in  the 
exercise  of  due  care  for  his  own  safety  at  the  time  the 
injuries  for  v^ioh  a  recovery  is  sought  were  suatalned* 
and  that  suoi;  person  must  not  have  been  guilty  of  negli- 
gaace  contributing  to   such  injuries,   the  whole  case  is 
disposed  of  regardless  of  the  accuracy  or  inaocuraoy  of 
the  court's  instructions  to  the  jury. 

On  Sunday  evening,  Auguat  10,  1913,   at  about 
nlaa  o*olooli,plalntiff *s  intestate  mts  struck  and  fatally 
injured  by  a  westbound  oar  of  defendant  on  ;^lxty> third 
street  at  the  intersection  of  Morgan  street.     Deceased  at 
about  seven  o'clock  and  again  at  half  pa«t  tight  o'clock 


fimctiiUi  miux  jAicu 
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•itt  mUiuao  xUtm^kll^^m  tut  a^Upi*  km  «1  aid? 

dhxi/«9  •Yo'Utf  Xtfiti  «  ao   i^tmstimial  a^VUiRJuiit  to  iUivik 
,UOO,fli  raJ  :fn0mfttnt\,  htu^  fvlhr^y  n  ««v  9%piii  x^ui,  boo 

,viA^v:<  fiisziftntnk  baa 

%iS   iAAi  /;<rirrj'r«  bam  toil?*    ?  *,  ;    6«a>ting«  s 

.yJitsHA't  MU.7   \o  oiiiiiM  •^AAixo'Xf  oxU  J^ttflUMA  otf  itm  doiilw 

a«}(>'T   il;>w  tp   '!  aaoiiot/aoD  ootxii  to  iXa  siald^  oW     .uMoittv 

•Hi  fris    ,\3Vif\-.v:      .ettOAiiQTZo  x^^^^tol*  0^  innmabssi  •tU  $MAi  bum 

lo  9'ibiHi.  eoo«o  oi  x^otoooi  m  %q\  oXqEioalYf  •l««tf 

Mii  tti  9tf  laxis  rtocTtt^  l»»ai/t<U  •^  ^tULi  ml  ma  ovolotf  tao  mtii 

9Ai  mmi^  %^\t^  cnro  tltf  tol  oitao  ojuA  lo  ftoio'xoja 

•6oai4^a<fO  ovdw  «4fttf««  oi  t'xvvooo'x  «  4«JUIv  tol  mmiiuiai 

•il-t^mn  lUiyxitltiT^  oootf  »v«4i  ima  tmtm  ao««iq  aov«   4«ni  ham 

ml  ooAO  oXoiiM  oa«    .««l-xi/t^x  iiiwjfi  e^  ^ittufJttttnoo  oooos 

\m  x^anammmai  to  YMnifOoa  «i^  ^o  8o<»  a-sA,>«Y  to  b#«o<ial6 

*XTot  9^  *>^  mnmiitirtital  a'iTAroo  oiii 

tfvotfa  #ii  ,£xex  ,0X  ^oifiAiA  t%ttJLiimrm  xmtnut.  rsQ 

tiXit^t  boo  3Co4nt^o  mtm  mSmsm^fal  a'l'>iJniAX^iiooXo*o  oitUi 

btXai-^txlii  am  iaM!iam\mb  to  torn  hauu^f^y  n  ri  hmiuial 

ta  ibaa»«0''  tta  oasvoil  to  ooilo^nvj  «9i/a 

Moolo  >.  liiji^  tXaif  #o  nimj^  bma  HooXa**  aoroa  #o9rf« 


that   nrtnlng  had  t«lftphoned  to  hie  wife  «it  hie  hoat,   3343 
S'otomno  iiT«ntt«,   weat  of  Hunboldt  iArk,     At  about   el#v«n 
•  *aloo)(  that  night  ah*  aaw  him  ia  th«  Bnglawood  Hospital 
auff «^Tine  from  Injuries   infliotad  ^en  he  tvaa  run  OTtr  by 
defandftnt*9   car.     What   the  daeeBStd  v^at   intending  to  do  at 
th«  tiaa  he  was  injured  ie  a  ma.tter  of  oonjeoture.     There 
le  no  direct  eTidenoe  upon  the  eubjoct,      Deoeeaed  died 
flTt  daya  after  the  acoldent  while  hla  limb  was  being  am* 
ptttated  and  without,   eo  far  &a  the  reaerd  ahowa»  hoTlng 
related  to  anyone  the  eirciuastanoea  of  the  acoldent. 

At  the  time  of  the  acoldent  deoaaaed  waa  alene« 
M  friand  or  member  of  hie  faodly  being  with  him*     The 
proof  is  silent  aa  to  idiat  he  haA  been  doln^  |»reTious  to  tlia 
aoeident  or  ^«re  he  hnd  been  Tisltlng«   if  tmy^^^ni,   except 
that  one  of  plaintiff* s  wltne»aes  on  oroes-exaiiiinj^tlon  tes- 
tified that   there  was  a  saloon  on  the  oomer  ahd  that  aha 
Mtw  deoensad  step  from  the  platform  leading  to  the  door  of 
this  saloon  Just  before  the  aeoldent.     jJeceased  stepped  into 
the  traak  of  the  Mur,  tidien  it  was  going  along  at  a  good 
speed,  within  six  or  eight  feet  from  wh€ira  it  atruok  him, 
He  waa  £oinf<;  in  a  southwesterly  direction  and  it  appears 
that  he  stepped  in  front  of  the  car  with  his  eyea  tumad 
away  from  it.     There  Is  no   evldenea  that  he  looked  for  the 
approaching  ear.     It  he  had  looked  for  it  he  must  hhva\ 
teen  it*  as  it  was  eleatrioally  lighted  and  had  a  headtl^t 
in  going  order  on  the  west  end  of  the  oar.     l^  seems  thai 
•a  eastbound  car  was  either  approaching  liorgan  litreet  from 
the  weat  or  had  come  to  a  stop  at  the  west  orofalng  of  Mor- 
gan street  in  the  umxal  way.  jjfhatever  may  be  the  fast  ae 
to  the  position  of  the  eastbbond  oar  not  being  very  material 
except  that  it  la  argued  for  plaintiff  that  dtoeased*s  at» 


^  «ov«    .>*rz    mam  •«!   a»«br   &9^;iXAtlli    Mltifi^ai    ao-7  i    2v.^iT9tlAf« 
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lolTiU  .«w«mU  biooftt  »icf'  ^"t  o«    ,#(i«<i#l«  ham  bmtmtm^ 
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t«ntlOB  was  dlatrAotftd  frojcr.  the  vestbound  ear  and  flxad  upon 
th«  eaatbound  oar  and  that   t»uoii  conuAXion  axcusea  deoe»ti«d*a 
acffllgenea  in  getting  into   th«  path  of   the  w*»tbouud  cat;    still 
it  is  too  olaar  for  dispute  tJnat  daoeaaad  did  not  look  for 
th«  approacMag  woattoound  oar,   and  this  is  sought  to  bo 
Justified  upon  the  theory  that  the  rtmete  danger  was  monopo- 
lising the  attention  of  deoeased  to  the  exolubion  of  the  danger 
trtiioh  waa  so  iisainent.     While  it  ia  in  eTidf<nc«  Xh&z  dec^^ucd 
io  his  haste  brushed  against  a  pedestrian*    titill, there  is 
s«  oTidenoe  that  there  was  any  obstruction  to  the  -view 
whieh  interfered  with  deeeeeed'a  seeing  the  approaching  oar 
ilk  time  to  fitoid  bein^;  injured  by  it.     One  of  plaintiff's 
witnesses  testified  that   the  ctreet  vtas  "Quiti^  desorted"   at 
the  tine.     There  is  no  oause  or  reason  shotm  by  the  eyidenoe 
•r  fron  any  eircuaetftnots  touching  the  ooourrence  to  excuse 
AMoased  for  recklessly  plunging  in  front  of  the  car,   ris 
he  did,   without  looking  for  the  aoving  car  or  usin^  any 
foresight  or  care,     While  tc   step  into  the  path  of  a  moving 
oar  is  not  p^r  »f  negligence,    i'^till   it  becomes  n«iiIi(;^c*co®  in 
fact  unless   some  good  rwason  appears  to  excuse.     Bur^,^  y. 
£•  £•  M-  SiSL'»   ^^^  2;il,   App.   586;   Cotte,r  v,   j^agte.   141  ibid. 101. 

l-laintiff's  oounsel  in   th<?ir  briwf   my:      *It  is 
oeneeded  by  us  as  well  as  by  «tppf?llfint  that   the  motoman  ap- 
plied the  brakes  and  aade  eYery  effort  to  stop  the  oar  on 
discovering  Oirenstroia*8  danger,  but  at  th<j  rate  of  speed  at 
which  the  car  was  going,    this  was  a  physical   impossibility, * 
This  reliewes  defendant  from  any  implioatioa  of  having  wil» 
fully  injured   the  deoeased.     The  rridence  deiaonetrates   that 
the  gong  was  being  sounded  at  the  tiae  the  oar  approached  the 
Horgan  street  crds^ing  and  that   tiit^  speed  of  the  car  was  not 
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•xceswive.     The  oar  wna   otopp«d  within  Its  own  l«nf?th,   th# 
A«e«&8ed  not  b«lng  ceea  by  the  motomnii  until  a  jj^outent  b^for* 
th«  Impattt,  ffiaklag  it  ii»i>o»elbIe  to  atop  sooner  r«ft«ir  AX»- 
eoverln;^   the  p«rll   in  which  deoenited  hnu?.  tboughtlesaly  pliiotd 
hlnsolf  •     Th«  d«olara.tioa  un(i<?r  v^lch  the  cftu««  was  trliid 
oontftinsd  th«  ossftntliil  averis«nt   that  dseeai^ed  wins  at  tho 
time  of  hla  injury  in  tlie  exeroine  oi*  ordinary  0Hr«  for  >Li» 
own  sAfety,     tui*  «%y«xittttnt  it  was  neoeaanry     to  provf)   by  ty.iK. 
cr«Rt«r  weight  of   thfi  OTidence.     Fo   such  proof  is  in  the  rec- 
ord.    Such  proof  cannot  be  dispensed  with.      In  the  eircuia- 
stnnc^>•l  of  this  onse  tijad  on  the  whole  Oftse  m%de  by  the  reo* 
ord,   it  bflcet'ea  cur  diity  to   reverse  th«  Jud^nesnt  of  the  trial 
court  with  a  findinK  of  fROt,   our  dnty  in  this  regard  not  be- 
ing confined  to  easss  in  which  the  trial  court  might  properly 
direct  a  ▼erdiot;   for»  m»  9»id  in  Boa^  ▼.   ChiORfto.  H.    1,  ^  ^, 
Ity,   Co.,   16S   111.    546  - 

*lt  is  plain   thnt  the   atf^tute  df>i*8  not   rof^^r  to 
such  questions,  but  io  designed  to  confer  upon  the  Appellate 
Court  more  sxtended  poTfers  thf«n  »ro  pos9«»sed  by  the  judfje 
of  the   trial   court,   «.nd  tc  give  to   thf;  former  court  the 
power,   upon  a  con  el  deration  of  th«»  facts,    to  find   tiican  dif- 
f fr^rent  Ttma  th«  finding  of  the  court  from  which   the  oauss 
is  brought,   proTided  it   «h»ll   reolte  in  ita  final  order, 
Jud^i^t  or  deorse  tlie  fi^^ets  so  found.** 

JiOweTfT,   as  in  nybayts  v.  £,  £,  J^,    C£, ,   262  III, 
226,    tliis  is  a  eass  whers  defendant's  Amotion  to  .inetract  a 
vcrdiot  in  its  favor  should  have  been  granted  on  the  grcund 
that  there  was  no  paroof  that  deoei»s«»d  was  in  the  exercise  of 
due  care  for  iiis  own  aafoty  «t  tii«?  tir^e  of  th«»  ace i rent,   but 
that  on  the  contrary  the  eTldence  proved  the  fact  that  deceased 
was  guilty  of  contributory  negli*icnce  whioh  wrs  the  proxlmats 
cause  of  his  injuries. 

The  Judgnent  of  the  Superior  Court  is  reversed  with 

a  finding  of  fact. 

RmRSXD  VITB  riIO)XHC  0^  7AC7. 
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^h9  eoart  finds  as  the  ultimate  fa«t«   .hat 
plaintiff's  intevtata  was  not  in  the  exerclae  of  ordinary 
oar*  for  hi«  own   Baf«ty  at  tho  tiwa  of  the  aooidont  all«£«d 
la  thtt  doeleration,  tout  «aa  on  tiu«  contrary  guilty  of  con* 
trlbutory  aei^Ilgonoa  vhleh  ■V9.»  tha  proxlii^tate  oausa  of  the 
aeeldent  and  his  resulting  injuries* 
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This  urit  of  «rror  is  pro8«cut«d  to  reverse  an  order 
denying  plHlntitl   iii   eri'or'a  motion   to   wet  awide  a  Judjsment 
«ttored  "by   oonf i^iiiaion  on  a  io».ae  and  to  pex«it  him  to  file 
hie  appearance  end  defend  Ute  cause  on   ItB  merits.      It   appeara 
from  hie    mff IdRTlt   in   euj>i>ort  of  the  notirn   that  h*?  h&d  no 
netlne  of  th*  Judga^nt  imtiX  served  with  an   exectition;      that 
there  w.i»  no  oon>3ldt,ration  of  the  lenee  on  whioh  the  judgment 
wae  taken;      th^a  plaintiffas  never  delivered  poaeeBuion  ef  the 
prenieee  aentloned  In  th©  leaee;      that   d  of  en 'i  ant  rievor  paid 
any  r^nt  tharssfor  nor  occupied,  the  promiRe»,    and  thf-1  while 
ho  negotiated  with  plaintiffo  for  rental  of  the  promieos  the 
lease  wae  not  t©  hftr-owft  effective  until  plBintiffs  decorated 
the  prMBileea  which  wr»  not  dorft,   \>\xt  whicJ.  they  refused  to  do, 
end  thht   there  waB  no   dellvwry  of  the  lenwe  l&y  pltintiffo 
to  the  defendant.     The  purport  of   the  facte   thue   a tX  forth 
l8   that   it  wta^B  the   intention   oJ'   the  partiea  that   the   leuuo 
wi»»  not  to  take  effect   at  once  upon   its  delivery  but  that 
the  delivery  rae   conditional  upon   e one thing  to  be  dene  hy 
the  leaaore  before  It  ehculd  take  effect.     Henco  the  affidavit 
tended  to  show  a  good  defenoo  i^ich  the  court   In  the  exorcioo 


dd7X8      -     S 


(  ,  ■       . 


,OnAf)fKO  ^0 


f 


^'       .A.I  5  0!? 

.T«(im>  SOT  XD  '  >/'    c; 

rxfisqq.  .    /x'»ia  all  so  tKUMO  mii   i-a»Vjto  bma  oamiti^K'. //ja  mid 

MaiI  tnruis  J-fttshnti^ft   t.t*f(;/      ;»«fl»X  4ii<;t  nl  ibo/iox jnsor  vsviMBtfi 
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of  equitabla  juriHdietioa  OT«r  Judgnants  «nterod  "by  eon> 

and 
feation  upon  &  power  of  nttomey    /    cofcaoTlt  should,    in 

our  opinion,    hava  p«rraittad  defwidant  to         present. 
iiuthoritiee  permitting  the  reopcming  of  judgiaonts  by  con- 
fession under  nudh  cireumstancaK  exm  ao  fMailiar  ns  not  to 
need  cit&tion. 
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JcJSLIVTlRi^J)  TK',  OPliataS   C?  TH-,  C0W.7 , 

App«ll9«  iB  th«  widow  of  one  I«a»d  Holdi    to  whon 
a  benefit   certlfieate  was   Isauod  by  the  Bankers  Union   of  the 
World,   a  Nebraska  society,     sihe  brought  suit  agiainBt 
appollaat,    <m   Illinois  frmtemal  benofiolary  society,   alleging 
the  Issuance  of  such  eertlficato  in   1^01  j      ths-t   In  1906  a 
corporation  stylod  B»nieers  tJnlon  "took  over**  the     business 
of  tho  Bankers  Union  of  the  World,    *«ind  aseuaed  said  certlf- 
iostej      %hnt   In   191S  the  Pankere  Union  "oonsolldated"  with 
Coin  Wxehflnge  Insurance  ''d,   ©f  Ohieaf'O,   a  fratesmRl  benofioiary 
soelety  Inoorporiated  unier  the  lews  of  the  st».te  of   Illinois; 
that  said  Ooln  'ixohan^o  InsurRnoo  '5*>,   In  the  yesr  1913 
ehanged   its  name  to  "I'sn^srs   Insurance  Gerooret  ion*,    •md 
Xh9,t  9»ld  Feld  In  his  lifetime  ccJBpiied  T'lth   -til  th-  terms 
SUA   scmdltions   of  hie   contract  «id  paid  all  the  aese^sHients, 
dues,   premiuaa   ond  fees   ch^rjs^ed  ffjiminnt  ht»  »>f  'sp.yribie  by 
hifli  to,    and  the  som*  were  accepted  by  the  eereral  corporatiohs 
in  turn  freni  the   issusnce  Of  erl-l   certificate  to  the  date  of 
his  (fnnth.     The  eiacunt  for  yHxieh.  the  oertlficete  was  Issued 
was  #3,000.     Defendant   arerred  in   Its  affidaTlt  of  merits 
that  VBder  the  terns  of  said  benefit   oortlfioate  is^iued  by 
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the  Panirrs  'Jalon  of   tht    Aerld  and  it»  conetltution  r^i.  Tjy- 

l»wa  ffia'!«   u  part   thereof,   v»laintiff  would  be   er.titIM  X% 

r«00T''3r  from  the  i5.iiak«r3   Onion   of  tho  «orld  only  ;|>194.94, 

aa^  th^t   it   .lid   leuider-jd.   tJi->t   aiaaimt  t«  plAXntif;'  "hftfor* 

t>i*%  eonaaencsinait  of  the  auit,   but  plaintiff  had   refused  to 

eccfpt  the  s«t '-leni«nt   In  full  ui^tiaf notion  ©f  hxr  clftim. 

Up«n   f.uch  averment   th<'   court   ei.  v  tired  judgment  for  tb  t   etn 

end  eesta,   vhic>.  it  «,ppears  frea  th9   record  hns   nlnre  be<^ua 

i?eid,    cmd  thereuccn  the  csuise  proceeded  to  trtt.l  'jnon  Issum 

raiead  "by  addltiiOnal  avgnaeiita   Iti   the  ?,ffid«Tit  of  torii* 

to  the  effect,    first,    th.it  def  and  mt  had  no  powsr,    ''ight   or 

puthority  to   entor   Into  a  concraot   to  pay  h<wofit9  stipulated 

by  another  nooi*ty  or   oorporaxion,    nnd  eooen^i  thr.t  e&id  lao&e 

Held  7na<?«  no  applic-;tlon  for  wsiabepehir   Ir    lofendrnt'o  isceiety 

and  did  not   submit  to  or  unaergo  a  mcdirvX  excjainrtion  for 

mftHiberehip   r.ti  ro^julred  by   the  Iliinoie   atatute. 

To  support  h«r  c-iuae  of  B.ction  pl^^intiff  mate 

proof  of  the  Isstt-^-nca  ©f  such  oa^rtlf  icate ,    of  thp  y',jrtii3nt 

of  the  n.eaessmenta,    Auea,    otc,   »»     Ij.'^gol,    inoluding  those 

and  of 
nade  to  and  aocent'sd  by  upjQll«fjt/ ev.bi8t«Rlon  to  appollaat 

of  proofs  of  der?th  Qte.»    utd  thwt  there  hwrt  been  a   "con- 
solidation"  of  Bjiid  Bankers  Uiii»n  end   arid   Coin  Ixchimge 
InBurane»^  Contrcny,    and  ^   ch^inge  of  nn^.«  froFD  thf  Ifitt'jr  te 
thftt  by  whioh  appellant  vmn   sued. 

At  the  close  of  euoh  proof  d?f -^nrJ^-nt  mr^'le  a  notion 
for  an   instructed  Terdiet,   wiUeh  was  refust^a.     'Xh«rau];on 
defendant  proved   its  incorporat  Lwi   in   Illinois  ^r  n.  fraternal 
beneficiAry  society  by  the  nume   ssj-^ricr-^ii  Pr:;.t':mai  ^oci'-ty, 
aad  auou^iHfHire  chengea  of  name  to  Coin  Sxchange  Inouranee 
Coapany  and  Bankara  Ineurance  Corpornticn,     jIso  thft:t  the 
Bankers  Union  was  an  Illinois  beneficl?ry  aooioty^   f^^^  that 
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i&HttB  9H  tLiiftw  iriiaXHl^   ,\9r.ttftiJ  i^mq  o  •bam  iiv4l 
,l>9.|tCC^  ^IKC   hrte*   i3£ii   tc   ncJLaH  •iieii«»«j>  •ill   «to7>  9i»TC»i>»ir 

•#  tefttfts^   lofii-  ,    lira  AfU  lo  ^m-fw^oscvnT**  aiC^ 

»>'■:<■  ii»mq^(yf    '  .o;.'-.?c   Aos 

«•!/««.  .«>aoeMiQr  i>hK»o  »ri^  m)qgi»iiirf;r  tine    ^tln^ 

nc    j/Iji-    ,*>:?wcq  err  hw;  ,  ^r^tlt*   eti$  •# 

%'i»'i.  9  iftn ii^^nti  «  m^f^JUtt  le  oi  ^Jt»«<£'»i  ^on  hkh  ftat 

a-JSi;  "li^wi^/qr  ao^Jrotj   1©  outfit  n^A  iTO 

lo   Jbna 
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a  SQ'ireh  at^inn*/  the  rroordn  of  thu  Cola  Kxclianga  Inourcvnoa 
Conipjtay  aj\'l  files  feii*-:^   to  ahov  ;3ny  upplicatlon  for 
n49n*)er«]tUp  tberrin  by  l8a'?,c  Ilelrt  or  t.>v.%t  lie  5?var  uuVmlttod 
to  B  ne'lical   exar-ination.      vt  the  close  cf  £.11  t.ho   .-vlilenoe 
the  nnijrt   o^nied  a  Botion  of  d<sfends.nt  fcr  an   Inetruoted 
verdict,    and,    Btp-ting  thtt   thcro  we-8  nc  (il»ptite  of  f.-ctfl  in 
the  cft^e,    rin^ly  r.  ouestiori  of  lr:w,   directed  ft  verdict  for 
plaintiff  for  $5,164.16.     .Tiidgriicnt  w.^.s  ©ntfirfid  th*.*r*^on  fram 
which   tMc  r.ppcal   la  ttHcnn, 

Two   lEiGueB  wr::r.-i  thus  iiresant-sd;     i^^irat,   the  authority 
•f  appellmt   to  f?r,i:iin»  the  certlficj'i*^a  of  t>'!  Jlehrwsi®   oorpop- 
{Ltion;      and,    eccond,   whether  the  decotaftd  hi>d  ictdo  en  uppiioation 
spjnd  bo  en  ercainln''.f'   for  aatsirbt-jrohip   in  thn  appellant  £30ci(!ty« 

ihe  contention  is  ej^-'.c  by  appollee  that  r.ts  the 

court's   c<*rtif iOftto  to  tho  b?il   of  excepticnE  rioeii  nnt  etat* 

th«it   it  containo   all  the  evidence  ;v&  muut  ausumc  L-ufficieut 

ovid'-noc  w  F.  h^rf^rd  to   support   the  t  ?rdict .     But,   «reiri  though 

oth«ir   evidence  wt-'S  h««rd,    the  o'jvrt   could  not  properly  direct 

a  Terriict   in  view  of  t^ie  feet  titut  thv?  j-^'^cord  contains  aoiae 

•vidana*  tenJin^i  to  ahow  t   failur'=.  of   leocaaed  to  zsake  aa 

appliaiF.tion  and  eu^mit  to  &n  ex&ain t:t i  nn  for  rioribcrohip  in 

the  defendant   ^30ci  tjr  tind,   therefore,   tandinf;  to  bu  port  one 

of  the  defense*.     Then,    too,    the   oviloncc  pnrtninine-;  to  the 

alleged   -ssua^ptlon  "by  appellant  of   tha  ^^r.licy  auad  en  ia  too 

did  not 
nieai^^r  to  et;a*ble  us  to  aay  eithtr  tiv^t  it/excsed       ita  powera, 

or   thiit  n  n^yi  applicutian  oad  ex'u/iin;i,tion  co^ild  "ba  dinpenaed 

with, 

Ab  istated  in  h»r  pi';;xdin.;  plain-cif -''y   avM-.s  of 

action  <«a>3  predicated  upon  appellant's  aesui^tion  of  auoh 

certificate.     So  foraaad  ooatraot  of  aaaua^tlon  waa   introduced, 

Plaiatiff  reliad  laainiy  oa  appoilsuit'is  exercise  of  judh  a 
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potr*r  by  ncro'pXi.n^,  RJ5««ssin«nte   onrt   rtuen   from  dftc«HJ*«d  rindl, 
ivhet  wan   a  ner*  eenolueion  of  r  witness   th»it,they#  wr»  a 
"eon»olidr.tlon*   of  8om#  sort  betweer   th«  Biwikers  ^Tnion   imiA 
the  Coin  ExahRnisre   Ineuranee  rofnpnn.y.     T.y  *hnt  fi.rr»»n«:om«nt 
cr  In  what  Tnrjirtsr  one   oorporntion  un^<»rto'^k  to  tr4k«»  ov^r 
th'?  raejn^«!r3hlr>   of   nrtothwr  nnd  •rcurne   lt»   obllf?nti'^nr»   In    in 
no  wry  disclosed  Iby  the  record, 

ve  held  In  Al«x«ij*,'5ir.  "^^  ^gw^gro  ^X^S  ?JL  Oh  toy  bo  , 
187    111,   .'^p »    4<!9,    thrvt   e  relneur«.noe    oontrnict  wjier^'hy  one 
frRtemal  'honeficlRry  neci^ty  underto'^lf  to  r»«jFn?n<»  !%nd  ^,rTeo.i 
to  pay  the  benefits  etlnnlated  in  th«?  oertlfieate  ef  another, 
w«e  Hltra  yJLree  the  sooiety  %nd  e"uld  n^t  >»e  on-'sro'^l,   and  we 
diatinr'Jlfihed  thnt   enfiO  from  Williwwa  •«?,   "■^an^rera  JTnion    tit 
^hlen^o.    lf!«5   id.    49f5,    relied  u-on  by  Rnr»oTl««,    Iri   that   th« 
plea  of  itltra  ▼lre«  van  'writhdr«ii«m   in  the  latter   -^arse.      In  vlow 
ef  the  o-nlnion   in  the  Mexan/ter  cnse,    (from  whleh  ve  find  ae 
good  reneon   to  der^nrt)    it   i«   «t  le««it   donbtfnl  T^.etAer  plain* 
tlff*B  f?t)^.te*9»fnt  of  claim  etatee  a  omrie  of  meti<^,   -predicated 
?=>?   it   ie  ui^on   th?»  right   of  n  fr«ternal  ''>enef ioifsry  society  ef 
Illinois  to  assume  the  oblig -tif^ne  of  n  "imllar  ertciety.     iSren 
th'>'i<5h  it   ie  not   certified  th^ii  tho  b5,l.l   of  e-?:esr>tinn»   contains 
all   the   evidence  yet,    vitiate-? cr  the   oTld«»ne*%,    the   tiourt  waa  not 
juetAfied  in   oireotlng  p  T^rrtiot   onntvixry  to  Ir^. 

The  etatewent   of  claim  laiy  poaeibly  bo  imf^nded   ao 
a3  to  etpte  a  cau^s  of   nction   aRfliinat  aT|>T>oll«iit»     f^tJieririae 
e  /?roa9  fraud  would  np'i>ear  to  h-riT«»  "hecn  perrjetrated.     If 
wpiiellr'nt  hno  nndsirtaken  to  aacume  without  authority  the 
oblifrntlTt?'   of  «mot.h«r  fratomtil  aooiety  to   ite  vsi«ra'bera 
s«ad  has  continued  to  rsoelT©  thsir  raoney  on  the  theory  of 
a  Talid  exercise  of  such  power  but  with  the  intention  later 
of  repudiating  the  aseuroed  ebligetion,    (at   cited  e^oea 
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chow  we.8  dene  with  otiier  mo.mb«r»  of  tho  fiankere  Ualon   of 
the  vi^erXd)   tlien  lis  right  to  continue  'buBlnttes  uudbx  an 
XXlinoit  llc«Aa«  ought  to  be  called  to  the  &tt.dnt.ion  of 
proper  rjt&to  authorltias. 

'^hlle  we  thinJc  it   was*  error  to  direct  h  verdlot 
in   this   e&.da  axxd  aoubt  irtiather  the  .-motion   in   it&    ''rasont 
fora  can  he  .itaintained,   we  feel  that  an  opportunity  should 
be  glTeu  for  a  new  trial  if  on  the  f&ete  the  pleAdings   oan 
1»e  aaeended  ae  ^/m  te  preeent  a  OAuse  of  .  ction  and  priSTent 
the  conauniBiatJ.on  of  irhat  from  the  r«cerd  b«^fore  ua  appear* 
to  be  an  uneenaeionalile  fraud. 
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i9Xh\»yr  e  i99'UJ»  ot  xtiiii*  i    iiulHit  »vr  •i.jtii.* 

nine  •iiiai«('X«  •iU  «/o«l  oi£^  oo  li  Utit  ««is  «  <X9l   n»Tla  »# 

.Itm.'il  »-i:tfjia»io»i!«aou  nA  atf  •! 
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MR.  PHSSIOIHG  JUaTZCS  BiOOrSS 

usLxvimBD  tmt  oBmim  gw  the  coohx. 


This  appeal  it  fron  a  deorae  rendered  after  a 
hearing  "before  the  chaneellor  on  the  issues  raised  by 
appellees*  bill  of  coaplaint,  appellants*  answer  thereto, 
appellants*  eross  bill  and  appellees'  answer  thereto.  The 
decree  disaissed  the  cross  bill  for  want  of  equity  and 
granted  the  relief  prayed  for  in  the  bill,  whloh  sought  the 
reformation  of  a  written  oontr&et  for  the  exchange  of  land 
and  damages  for  appellants*  failure  to  carry  out  their 
part  of  it  after  appellees*  tender  of  performance.  The 
bill  alleged,  and  the  decree  found,  that  there  was  a  mutual 
mistake  in  designating  the  number  of  the  street  on  whieh 
appellees*  property  was  located  and  that  eomplainants 
suffered  damages  from  the  breach  of  contract  to  the  amount 
•f  1787.50  excluslTe  of  solicitors*  fees  and  expenses 
incurred  in  the  suit.  The  d9er99   further  ordered  the 
cancellation  of  a  Judgment  note  for  ^1,000  signed  by  ooia- 
plainants,  and  that  a  judgment  note  for  the  same  amount 
signed  by  defendants  should  be  surrendered  on  payment  of 
said  damages,  each  of  said  notes  haring  been  given  by  the 
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•xf;     ,%t9ttt>Ai  tMmwatk   *««ftlX»<r^«  fens  XXi^tf  aaom   '•tofiXlaq^ 

•i<^  ^f(3iLroft  jloXxrw  ,XXld  »x(«  ni  «ot  J^%»«f  '\9ii%i  BtU  b^ixtrnt^ 

baml  !•  aiflMtox*  aiU  t*1  taaYljiM  aai^Jrinr  a  te  aeXtaarxdla'X 

xtaiil  ;^lra  xtzao  oJ  ••cHlial   *aiaalXavqa  v^t  •mT^Mmab  htm 

M(T     .aaocviolYaq  lo  -x  jbnai    'scaXXa^ga  Tftil«  il  la     iiuK 

la»#ttn  a  aaw  aoajfj  i^iuii  ,hat»\  varcsfvt  «iii#  bna   tb9ii^lle  ilXd 

dakiSm  m  ^•ttt  %A$  H  ttukKuu  aji#  »All«ciBla«!>  adt  aJfaJ^alat 

a»«a«laf<jiioa  #iir(l  bnt  JbaiaooX  ^mi  xt^aqoT^  *aaaXXa4qa 

ifluaMa  •Ai  mi  ttjantmm  la  ilaaaitf  tit  ncxl  aaBam)t>  baiwllva 

•••flam  ftoa  aaat   ^atod^XaXXea  lo  ariavXaaea  oe.rati  la 

aif^  haitaMo  -xarfiirMl  t^^%)^•b  atft     .#!«•  aiU  ol  Mwxiuuul 

««aa  vir  Jban^a  O0n,Xt  -xal  a^aii  #aa«ibfit  a  lo  m)isell99ttm9 

^mmmm  anea  axU  itol  •ioa  ^naasMrt  •  >sJ(l  bna   ,at«axtiaXq[ 

la  inaarc*<  n*  AaicaJ^itaTiu*  atf  bluoMm  a/ixal^n•la^  v;<r  I>Mn>Xa 

9tU  X(f  o^vJtS  fwatf  aixlvari  aa^on  blM*  lo  il»sa    ,aai)A(cii6  bkm» 


r«ap«etiTe  parties  to  8«oixr«  th«  perforomnoe  of  their  piurt 
of  th«  eon  tract  and  hold  by  a  third  party. 

i^pellanti*    oro«3  bill  claiaod  a  breach  of  the 
oentraet  by  appellees  and  an    )ffer  and  readiness  of  perform- 
ance on  their  part,   and,    except  ae  to  r@f eriS'ction  of  the 
asreesaentjn'^ught  the  same  reli«fl  against  appellees  as  prayed 
for  by  the  latter  against  them,   namely,   damages  for  breach 
thereof  and  cancellation  of  their  Judgment  note.      In  view  of 
appellants'   position  and  that  they  did  not  point  out   in  any 
auunner   in  the  cxirt  below  an  objection  to  complainants*   right 
to   e<iuitable  relief,    thoy  will  be  regarded  as  having  waived 
the   contentitm  made  here  that   ooofplainants*   had  tm  adequate 
remedy  at  law.      (Law  r.   Wa,re.    259  111,   360.)      >%ile,   however, 
they  concede  that  a  reformation  of  the  contract  on  the  ground 
of  mutual  mifitake  is  a  natter  of  equitable  Juritsdiotion  and 
that  vftion  juriadiotion   is  aeaumed  for  that  purpose  the  court 
may  properly  retain  it  for  all  purposes  including  the 
aesesaraont   of  damages,    ( Kei1;h  v.  Hinclclqn«i^>    173  id.  137)   they 
contend  reformation  of  the   contract  w«a  a  mere  subterfuge  for 
acquiring  such  Jurisdiction.     That,    of   course,    depended  on 
whether  there  was  a  mutual  mistake  as  alleged.     If  the  court 
properly  f oimd  there  was,   thus  giving  ground  for  equitable 
intervention,    then  thoro  is  no  room  for  appellants*    contention 
that  the   court  did  not  also  have  jurisdietlim  to  assess  damages. 

Mudi  of  appellants*    argument   is   devoted  to  a 
discussion  of  questions   of  fact  and  the  insufficiency  of 
the  evidenoo  to  warrant  the  chancellor's  findings.     Of 
course,   imloss  the  findings  of  fact  are  clearly  and  palpably 
wrong  the  decree  as   to  them  should  not  be  disturbed.      (Prestcm 
T.  Lloyd.    369  111.   152.)       But  we  are  not  able  to  say  even 
from  the  evidence  preserved  that  they  are,    and,    as   it  is 
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i%ii(l  ai»ifi  to  atiamn»\%»^  •tit  »v»»«  »i  •mlt^vsq  9rljrt>»«c«i 
.X#«iq  b^Xtlt  «  \€  himd  ktu  iDinifiOD  9t(S  t9 
•dS  ':o  dom^td  u  bmrnXtsla  lll-i  aMvo   *«#iHiJI«qqA 

to  wir  ol     .»^oa  ^ooaii^jirt  7iMl^  ^  ittStMio  tftr 

.djsXt   ^mitsMnimliiKcti  at  ool^ootcfe  a»  woi*tf  jnir  o  •<!#  lU   <c»fi>— 

I>n4s  noJt^ftibftlavt  9ldj$ilnp»  lo  ncorcTiaK  «  oi  •ie$ri«:  Xs0#ifis  !• 
^ji^o  <»ff^  ••oq:<«ijq;  i  'ii;r  toI  bsauma/s  ei:  aoltQlha^lVB^  tmtitr  /«xU 

XiMfi^   (V^:X   .AX  STX    aK^qtlB^onXH   .r  iJUJU^    «««>Baii«b  "^o   ^oMtvesaM 

no  fc»ba*qeb  ,«8iti/oa  1«  «.fAx<7     .noi;^»X):}oi%«t  dtttn  9ni-TXupo« 

•XdAiiwps  Tot  brttfcxg  snirij^  awi^   ,8i»w  eis/f^  bmtcl  xXi»qoT« 
notimino^    *9SttMH9q^Jt  wt  «(»ot  tfa  «1  rst41  SifCi    ,noXta»Tt9^.cl 
—I^Mmmb  —99A  ot  an>S9lbuXxul  •ymd  ««X«  ttn  bib  -rrj-  ^^uL 

A  o.t  l}*lQYeb  9l  IroMvrt'^   *9i^--  f  "kc  tixtuii. 

to  xc>n«Xt)X^lj;fval  rndt  btu?  fbs"^,   :  ^  to  ixeXoavoalb 

IQ     .0]iniball  m^ttill^^a^do  9fU  ^nrxTim  o^  •c>c(oblT)>  %di 
XLdM<ilm%  bn*  xXxooXo  oaA  »^n\  to  osfllbalt  oil;      40. 
jjoJhfcjJ^)      .bctftir^oib  o(f  *oo  Wi'odB  m  "^ 

••TO    V*»*    0*    OXef»    tCti  Otfl    r  ...  ,,_vj 

ol  tl  «((   «bno   ^»tK  x*fi-i  f^^^  />^TT»«oYi{  o* 


*l» 


«t«t«d  in  th«  oourt*s   e«rtifieat«  that  all   of  th«   evidence 
heard  was  not  preserred,    it  will  be  prenuaied  that  there  was 
sttffioimt  erldenee  to  support  the  speoifio  findings  of  fact 
recited  in  the  deoree. (Allen  r.  Hann^   187   id*   486;     jgennard 
T.   Cur ran.    239  id.   122.)     Henet,   assignnents  of  error  re- 
lating to  the  sufficiency  of  eyidenoa  to  sustain  the  ohan* 
eellor's  findings,    as  w«ll  as  to  numerous  points  that  dep(md 
upon  the  oontplete   evidenea,   asong  th«n  that  thie  eTidenoe  does 
aot  Shaw  a  tcmdar  of  perfornanoe  by  appellees  nor  their 
readiness  and  willingness  to  perforn,    that  they  made  perfornance 
on  their  part  iiip<»sihlaf  th^^t  the  decree   is  against  the 

eridenee,  and  that  the  proof  doea  not  supoort  the  anount  of 

the 
daaages  assessed,  are  not  open  on  this  state  of/record  for  our 

consideration.  In  such  a  state  of  the  record  wo  cannot  under* 

ttUct  to  consider  points  based  on  appellants*  hypotheses  of  the 

faats  different  from  what  the  chancellor  found  them  to  be. 

Besides,  the  express  admissioa  >>y  appellants*  counsal 
at  the  hearing  of  all  the  allegations  in  the  bill  except  those 
relating  to  a  Biutual  mistsJce,  by  reason  of  which  the  court 
expressly  directed  that  the  eridence  should  be  confined  to  the 
one  issue  whether  there  was  a  mutual  mistake,  obviated  the 
necessity  of  proring  such  other  allegations  and  estops  appellants 
from  questioninf.  the  sufficiency  of  proof  relating  thereto. 
(Allerji  V.  £.  §,.  Fidelity  Co . .  269  id.  234;  ^reaton  v.  Bavii^ 
U3  111.  i^p.  636.) 

As  to  appellants*  elaim  of  a  variance,  first  urged 
in  a  petition  for  rehearing  and  not  during  the  trial, it 
comes  too  late  for  our  eonsidoration.   (Holman  v.  0111,  107 
111.  467;   F05  V.  otarr^  106  111,  APP .  273.)   Besides,  if 
the  entire  proof  were  before  us  no  varianeo  might  appear. 
Ver  can  appellants  properly  urge  a  failure  to  prove  allegations 
expressly  admitted.   It  is  unnecessary  to  add  that  findings 
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i3^snf»ii  4;b££^  a^oieq  Mtn»t»mun  ot  au  il9v  »-.    ,«inlJ^Bi:l  a*T0XXit 
JUMb  •9a>MT0  vxW  it^s  a»d4  sfiOflM    ,»9r»ii:v«   •^•I^mo*  mdi  00119 

'ini'i^m  e^uBS  X*C(^   ^^"^    ,miol-i*q  oi   «>«»n^jLfcm«r  ito*   sfajibf9% 

to  ^awciflut  «ii^  jTrtooqirs  ^on  isot  l»o«V  oxU  ^jmU  ban    ^vfttwUT* 
ori* 
iu»  ^dt  ftio»»t\t©  «i/is;fa  «ir^  ftc  ^*  ,{>••«»••«  99^ammh 

"t-abau  tonruan  ow  b\O09\  aiU  *lo   eja/'.   a  :tc    t^   ni      .  mi^  jrt»l>iao«9 

'•/.l^  "^^   ssuad^oqy^   ^•JnelX^c'W  no  t«s»(f  a/iupq  i^.blnao9  ot  vtmi 

i^exuioo    'eJruiXXo(i'^3  t'^'   a«i««i«bA  atoicpui  •/l;t    ,—bit9B 

funotii  Jiqpoxn   j"'.'  ■•• '■  T       di  11m  Io  ^mt'msiti  9ni  ja 

itijoa  9ti4  iios."^    zc  .:  T    ,9>rTal«  Xzirmn  is  o.        J      X#» 

will  cJ   b9ailBna  9<i  hiuoA*  ffi^a^s^lYM  9At  t»Ai  b9i99\lt  \i..5?iqptM 

etxi  h9^Akr^9   ^97lHt9lm  iMUiutu  m  saw  9t9di  i9tit9ihi  •uhcI  mm9 

bJXisXXaqrs  8<roi«»  bnu   eooli  id    io  itOA'C   polvoiq   "  L.eaoea 

.o;f3Y«il;r  ^^nl^Alei  teo'ic;    to   v^n  /^  i'-'xt/e  ail/  irtalaex/tfiDp  ««Y^ 

ikvs'xtf  ^mil    ,acntfit£tr  a  to  ^^.iv    'sj^Hai^t^qn  ei  OA 

>'■ 
^<^    «A£iS  '"^  WMBXtfM)      .iic>l^j>irtibi«««>   %vo  not  o#jiX  o«^   IMMO 

ti  .loAXiea      '.^    .        ."ri  /iox  j^ifliv  .^ln    ;^»#  .xn 
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QjaoXJA^t^XXji  OTOTQ  o;r  •iwXlot  «  oboii  xXi:oqoiq[  o^iwXXo^fa  omb   Y»1 
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•f  fact   In  th«  49or««  eaun  not  "be  Irapeuchcd  unless  nil  ths 
tvidence  heard   on   th«3  trial    ia  prtsorved   in   the  record. 
(Kgrnard  t.    Qurran.    supr^;      <lhM,  '^ '  ^,Oyea.    218   id.   ^94.) 

It   is   coaiiplain'sd  that   it  vna   ifixpropor  to  allow 
solicit orv*   foes.     Th<i  deoroa  states  that  the  daiimges  untiossod 
are  exelueive  of  them.     The  record,   ho^reTer,    inhowa   that   counsel 
for  appellants   expresuly  stated  that  he  had  no  oljj action  to  a 
draft   of  the  deoreo  which  included  them.     Hence,    if  thay  were 
actually  included  as  part  of   tlie  dfaaages  ho   cannot  urgo  as 
error  idxat  he  expressly  asaented  to.      Othexrwise  th?  daja-Agon 
apyear  te  hare  been  assessed  in  ^^onforisity  ^lith  th3  recoup Ixed 
mle  for  the  jiseasiire  of  da.iagea,    tho  difference  Ijetween  the 
•greed  priee  of  tiie  properties   exchanged  and  their  market  ralue 
at  the  time  of  the  br e:\di  ef  the  contr»et.      'Siether  the  amoimt 
assessed  was   eorreot   cannot  be  told   in  the  absenoe  of  a  coorplete 
reeerd  ef  the  eTldence. 

'ft  think  there  wf^.a  no  abuse  ef  the  court's  discretiea 
in   refusing  to  grent  a  rehearing,   and  that  the  state  of  the 
record  reiuires  us  te  affim  the  decree. 

Appellants  did  not  eubmit  a  sufficiently  full  and 
fair  abstract  for  a  proper  consideration  of  all  the   noints 
urged;      and  the  additional  abstract  filed  by  appellants   in 
unnflJoesBarily  full.       Ten  pa«es  thereof  will  be  tfixod  against 
appellants  as  additional  costs. 

ATTIHMBB* 
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MR.  PRIiUilBIHO  JtmTZCS  BAfHTSS 

IH5LIVJ5RSD  TH2  OPIKIOH  CJ  THS   COURT. 

A?pcll«e  "brougVit   thie   «uit  a,;ftin«t  ap^ftlitnt  t« 
r«cevsr  a  conct-ietion  of  Z-*   centa  per  ols^ilr  ftn  a  e'^l'j  of  750 
ciiilrs  for  ap^iiiilant   la  «ae   70a  Koeteren  to  "be   iR5t*!ll«d  in 

Ihc  Rifctn   contrcT^rBy  't^.s   nrsr  th9  t';r?r?s   of  Ul« 
contract  for  a  eer^n-J-ation,   ^bleh  was   <^ral  -'snd  rpsde  'b«tv««n 
apptll««  aad  one  K«nfl«li,   appellant* «   elty  b»1«?s  i^j'mt. 
App«llee*a  ▼•reloa   of  th-j   ?\f5r«<««nt  wpb  that  h«  Wfift  t*  have 
sjij  excess  of  th-:   e.^:!*  evf:'"  th*    cr.'tal<?s^3«  prlft«,   an'?  Keafiald*! 
▼eraicn  watt  that  9s.l«e   ??ere  to  "b*  "f  .  o.  b.  fectory",  attaaiag 
delivered  .'t  iJts  f  .ctory  on   crre,    and  thftt  the  CAtirlogua 
:^rlce  W!i*  to  be  net  to  eppellsnt  «n«  Aid  not   l?».rlT»4e  In- 
Btallation,   th«   coit  of  r'-ida  Tarlad  iritis   o«ndltl<vn«.     It 
ws.»  tcctlfle*  that  lh«  eorit  ef  lrst)?ll<?Alor   In  this   instanea, 
bting  u;on  fcR   inclined  ceaaent   fit  or,    wt^   the  dlfferenoa 
"between  th.    cs-tclOGWC  P^iot  of  $1.S6  and  th?  et^e  prlea  of 
41.85  pax   cl:;£.ir,    tho  r^nirt   of  t}'<?   cor-^miesien  .olnlw^d, 

Tha  burdan  of  proof  rested  upon  appellee  to  prore 
the  contract  under  which  he   elained  the  right  to  reoorer, 
aa  to  the  terms  of  which  the  only  two  persona  haTin^;  knowledge 


XM' 


,?)OlX»^({A 


•  •v 


:.  i.' 


1CH7 


111  b9ll!if*Al  v^<f  rt  ne'x»i<;i»J[  use   ^as  ci    :; jsaXX* :^ n.~  'XO'^   ws^jLAdQ 

.«* 

-nl   sfr'^/cvnl   #0.1  It%  6mi  itm.f,l9qTja  a'  a;<w  Awti%v 


••• 


Qf  it  Baterially  differ.     The  fact  that  the  oost  %t  ineti»llatioa 
weuXd  naturally  vary  with  ciroumetanaea  gives   color  to  appal- 
lant'B  version*      it   is   at  le&Bt  doubtful  whether  there  vaa  a 
meeting  of  minds     ^   to  the  terioi  of  the  contract   and  whether 
it   can  l>e  aaid  there  wa«  »  prepond  ranee  of  evid'^noe  in  favor 
9t  appellee  a  veraion  thereof,      the  two  witnoBoea  being 
apparently/eiusOL   cr   di\»ility.      (l^roufrhton  v.   omar t .    59   111, 
440.) 

*4hil«  it  waa  a  qtuestitm  for  the  jury     to  decide  yet 
in  such  a  doubtful    ease  the  trial  ehould  have  been  fairly 
ocmducted.     Appellant   con^iains,    find  we  thinJc  with  much 
reason,    that  appellee's   counsel  peraistently  endeavored,    in 
the  face  of  adverse  rulings   of  the  on art,   Xo  bring  prejudicial 
matters  before  the  jury  both  in  hia  examination  of  witneaaea 
and  argument   to  the  jury.        s  shell  not  review     the  nuia«rous 
instances   complained  of.     It   is   aufficiant  to  say  that  they 
do  not  meet  with  mir  ap  robation,   and  in  view  of  the  doubt 
whether  there  waa  a  meeting  of  minds  aa  to  thu  terms  of  the 
eentract   and  the  direct   eonflict  of  evidenoe  thereon  between 
the  only  tiro  persons  who  had  personal  tonowledge  thereof,    and 
the   consequent  questionable  preponderance  of  eviuence,    we  think 
that   the  prejudicial  matters  aforesaid  might  well  aooount  for 
the  jury*B  verdict  sad,  h«ioe,   that  the  Judgment  entered  thereon 
should  be  reversed  and  the   onuee  remanded  for   a  trial  that  will 
be  free  from  conduct  wiii<di  courts   of  review  have  frequently 
recognised  as  ground  for  reverscil. 


mii»li^^nt  \9  iBM  •d^  iisxti  $%m\  •iff    .ntlAil  \ititMimiMm  $1  t« 

A  ujow  d'X9i\l  i(»d;^tiitw  IvllrfvoA  taM»l  i*i  ai    :!      .Moittivr  •'Jis«i 

fnvv">  I- i  :    «   ^n  9nna^ /i»fte4|c»iq  m  •»»  •ivK-   i*x;*a  04  ates   #1 

XtOMB  if^iv  Ixzlill   «fr  bita    ^ttilsilc^fBCt   itt»ll9iirr^-      .  bi*S»i....^~ 
at    ^k0xtwm»bti9  ^i;tn**ei*TS)0   leerrf^-    .v»«.»     l..,..     .^rfj    ^ooaitt'X 

•it.:    .■     ^., ...    ...    ^oi  {libAlM  !•  V<*>' •  itlfir 

a»»«^Mf    A«*<S*£U    »Oimj>iTt»    !•    /titXlJRi)     iu»    .i..  /AMI 

han    ,>"'>"^r\    !9'^&»JLiroeDt  i(wit>«»q  frMl  e/b'   -   -*•  -  _^,,,  «iL| 

«»<rx»i^  b^i»iM  ^rnmi^ii^  AiU  ^«i(^    ,t9fi».     ,.  i..    J»lbn»T   •'xTi/^  ^^ 
illyf   $>iij    If^ii  r.   ^n't  Jbol»»rJB»t  ««jtf^s>   •lU  bit*  ib*rx»T*7  »i/  AXiMite 

•OkailfAIGLH  (1«A  u.-oi-  .fan 


44     -     2::!3f;9 


D^fandant   in  i&rvof, 

\  I  )   MROn  TO 


T».  \  /  )      MUNICIPAL  '?'-'U,:iT 

07  CHICAGO. 


Plaint  If  #^  to  !»:^r.  ) 


\     / 
im.  PHllBlDETtf  JtJ  5X1013  BAaHJiS 


205  I. A.  5cil 

BARHJi^ 

ffiSLiv:^^^!^^  TiU  a^Ui'ioii  of  ths  ooorj  , 


Killer  brmj/xht  tsuit  a#?alnat  L<3i*n«r,    claiming'  the 
latittr  ranted  from  her  a«   apartxaeui.  fnr  the  prtri&A   eontrenoing 
U«ptezBb#r  1,    1914,    and  ending  August  31,    191b,    nt  the  rut* 
of  ^^  per  mcmth  and  hud  not  paid  rant  after   ^prll  ZV,   1915. 
L«riior,  prior  to  beptambor  lot  oecupiod  the  preirl8«c  nnder  a 
IttaH«  flxlnfli:  the  rent   as   &24  ppr  month  ?ur.fi   cleimoi  that  thoro- 
after  he  cecupiod  the  premiots   from  month  to  month  9n  sm  oral 
CiXrAiigoiuent  to  pay  $36  per  t^ntith,    and  tha;.  ho  vaoatod  th« 
pr«Mifl«8  April  30,    1915  after  giving  30  iaya  notice  i\Gd  paying 
roAt  at  that  rate  up  tc    whaL   tia».>. 

Both  partioa   claim  tii -t  occupancy  oi"  tho  prejaiooo 
aftor  aoptoHibor  X,   1914  ty»=js  uader  r  hctv  uri'S'tigeiaeut  uad  that 
a  wri-i,t«n  l(»p.?«o  for  the  period  froa  iicptombcr   1,    l&i'*,    to 
August  31,    1915  wr.a  drnt^i  fcut   tJirt  ciufcncuinl-  rofuacd  to  sicn 
it  hoeauae   it  had  no   '*iiteam  Jieat   clauae**   in  it.     Plaintiff, 
howerer,    teatif led  that  aubaequently  h«  presented  defendant 
vlth  a  not?  loaoo  oontaining  ouch  clauao  and  that  ho  retained 
It  without  objoctiwi,    which  d*?f(snda»t  did  not  d«?ny.     As 
defendant   continued  in   the  premioea  after  that  tine,   paying 
the  rent  prorided  for  in  the  new  loaao  without  ohjeetinc  to 
ito  tovat  vo  think  ho  is  in  no  pooltion  to  olaim  that  tho 
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lens«,   ifta«iher  oral  or  vrittwi,  waa  froa  month  to  month, 
and   th»t   the   court  proparly  found  th«t  tirn  parties  agreed 
upon  a  term  €x?)irlng  August  31,    1916.    and  that    lefendjmt 
traa  liabie  for  the  unpaid  rant  up  to   that  time,  Xhe  Judg* 
ment  will  he  affirmed. 
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AppelXue  wac  drlrixig  c  tean:  eouth  en  a  nofrth  unA 
south  ttrewt  end  rmo  run  into  at   its  Int^^tdoticn  with  an 
estet  and  veet   utrtmt  by  one  of  £.; :p«llan%*ti  w«0t  bound  ®l«etrit 
core  running   on  \.U9  latter  air«(ait,    cauniiig  hlsi  to  ba  throvm 
fro&i  the  wa&on  tuid  to  r«odiTe   tii.e  injurifti  cozapl&ined  of  in 
Lis  declaration,    auiiixging  tf«n;:rai  uegllg«;ne«,    axceoulvo  spoed 
and  raiXur«  to  &iv«  a  wamiAg  of  tho  upj^roach  of  tl&e  9&r. 
Ihio  appt^aX  ie  frwa  a  ^udgKj^it   entered  on  th.'i  verdict  for 
$2,000.  ' 

ihilA  «•  think  t2i«  ei^iit  was  properly  eubnitted  t« 
th«  jury  w«  alt^o  ti^ink  t'ruit  the  verdict  wau  cl«&rly  exoeB&ir* 
•Bd  tn^t  aai  inbtruetien  on  d!AjBa($9«  conotltutcd  prejudicial 
error . 

Thcr^  was  no  proof  cf  6ny  penGf»nQBt  injury  except 
pcf Bible  difficulty  in  breathin^  through  on*  nortrll,    as  to 
vhleh  the  «Yid«xioe  «ac  uncertain  and  doubtful.     Ap^?ellant 
«5Rid  hi*  novo  iraB   "broken   ec  thst  ycni    could  not  fcreatha 
through  it  on  ono  eido."      .hether  the  ability  to  breathe 
vas  a  condition  ju»t  t^tor  the  aooldcmt  or  at  the  tine  of 
the  trial,    there  le  nothinc  in  the  record  to  indicate*     Zhe 
ealy  ether  testimony  relating  thereto  was  that  of  his 
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dootor  Mtoo  'wrrii^  ur.f^blc  to    ^ny  frrm  en  «xamlnatlon  wnrte  abwit 

thr««  ve«ka  after  tha  •7tc?id«nt  t*ii«th»r  th«  noa*  h«d  wrar 

bttoB  Wakon,   but  h«  foimd  thnX  the  3i«nbran«  in  tho  nostril 

p»aBag«»  W.A3   ttill  8woXl«n  at  that  tia«.     Ho  othdr  teetiiamy 

on  this  9abJ««t  was  offi9r«d.     AsiAa  fr9m  aueh  eoadititm, 

tduLteTer  it  ■n:^t>^   and  «  brolcen  tooth,   the  injurlos   oonrplalnad 

of  vero  of  &  teasporaxy  natura  eanalatlng  of  auperfiolal  outa 

aad  braiaea  &i.l   of  whloh  healed  xsp  within  about  two  Trenlts, 

two  of  the;  outa  requiring  one  atltoh  eadi.     T9t  au^  injurlea 

the  ajBount   of  the  rerdiot  and  judgaent  waa  exeeaeiYe. 

The  instiruotion  relating  to  >iftiat  iraa  proper  for 

the  jury  to  o one i dor  in  eatiniatinfic  plaintiff's  drwaawreti 

authorised  thera  to  cone  id -^r  *'the  off  eot,    if  »%ny,   ahoan  by 

the  eridiHnce  of  the  injury  up  an  the  plaintiff  *8  ♦     «     • 

ability  to  labor*  and  etated  th^it   "In  the  sjaaeapraent   the  Jury 

osuBt   take  into  coniii4$rR.tion  only  such   elements  of  daiwige 

!va  hsiTe  boon  alleged  in  the  deelArmtion  ».nd  wtileli  ham  been 

the 
entabliahnd  b/  «  proyonficsTRnce  of/eTiitmce.* 

It  w»=Aa   ille«?ed  In  the  di?clFratlon   "th-?!  by  reason 

of  which  injuries  he  had  betm  prevented  f ron  perfff^ning  hie 

uaual  work  and  buainesa     *  *  *  van^i  in  future  will  oontinue  to 

be  unfit  and  unable  t©  p«*rforni  hl«  ttwinl  work  and  buslnes»*{ 

and  iilno  th -t  )ie  paid  and  beoijae  liable  to  pay  If^rge  oujmi  of 

iBoney  for  medic«l  attoaritlon,  nuraing,    care  and  medicine • 

There  warj   «»videnco  thnt  he  van   eonfin'Jd   to  the  hoarjitnl 

for  a  tlae  and  reoeired  nudleal   sttentlor  ,   «nd  evidence 

tending  to  i^ow  th  ,t  he  waa   out   of  rrork  for  at  least  six  or 

eight  weeka.     There  w?ia  no   riTlienoe  as  to  hie  eamin.T  etipacity 

er  the  wagea  he  reeeired,    -jr  medlcjE-l  or  hoapital  expenaea. 

'Whether  the  jury  underto'^k  tuider  the  inatruetion  to  apeeulata 

upon  theae  el«neenta  of   inna^^  claiised  in  the  dr-elarntion 

and  ahown  to  exiat,  but  ^?lthout  any  evidwice  by  which  to 
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M«aauro  ih9  ojvotmt  of  dctJMagfts,    can  only  btt  •umla«d  \iy  the 
anoimt  of  the  Tordiot.     That  plaintiff  lost  9omn  tin*  and 
incarrtd  co«e  o:«p<m9€«  wire  fnoto  "before  the  Jury,   which 
were  e^wi  to  the  jury*e   ooneld&ration  under  said  inatruetion, 
but  aa  to  which  thf?re  was  no    'Videueo  "by  whioh  the  Jury  oould 
eatiaate  his  dtin»ges.     Caoee  somewhat  in  point  on  this 
qu88tic«  are  Harley  ▼.  A.  ^i.  &  £•  Railway  C^.,   149  ill.   i\pp. 
339;     KraJtoyBki  r,  A,  j^,  §t  0.  R.   H.  ^.,    167   id.  469 j     Ismm. 
▼  •  Jl»  it*  iiJC*  2±'*   l*"*   id.  27;     Hatoher  ▼.   ^uinoy  H.   k.  ^  £. 
Co..   tfii  id.  30.         ihon  »•  taJce  into  oenalderation  the  siso 
«r  the  verdict  and  the  only  oTidenoe  that  furnished  a  legitimate 
basis  for  an  award  of  daTi^i^^ec  and  the  inatruotion  uforostaid 
w«  tnink  tJti«  Jud<j«ent  ahould  l^e  r«reraert  and  th<«   cmuwe  re- 
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•ijnl7il»l  *  baiialxtYM't  ^  »^nV  »oae>iM7e  \:Xno  aK^  Amb  t9lb%9J  «»£U  to 
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lit*  PiUiilDlHO  JU-iTICxS  BAHHSa 


ApptiXant  a»)c»  f^r  a  7«T«r«Al  of  a  Judgment   of 
la.OOO  recovered  ft^jilnst  it  f«r  persons?.   In^uri*?*  rwcoired 
"ky  a9pell«@  i^ll«  m  ptt«tt«nger  on   «>n«   nf   its  c^^s,    on  ther»e 
grounds;      (l)   th&t  th«  ▼erdiot   la  »i?ainfet   thf»  f»elij:ht  of 
ill*  eTlAance;    {H)  that   error  wns  e&switittnd   in  r«%f using 
proper  instructions,   and   (3)   tb»it  ths  vordict   le   excess' ivo. 

Xh«  ear  in  (luention  was  goinf;  east  and  plaintiff 
boarded  it  a  l>Xock  west   of  tho  plt^^os  of  the  accident,   rirhloh 
was  at  th«  Junction  of  u  north  imd  south  stroot  rrihoro,   too* 
oausQ  of  *♦&  Jog  in  the  stroot",   tha  etreot  car  track  eurred 
to  tho  north  and  then  tumod  d-ae  «itiuBt .     Hhu  oar  wan  orotfded 
with  paeocrigers   in«id«  and  ftn  Itn  platforsjB.  Plwintiff 
boarcl«rd  the  VisAT  pxriXt9Tm  and  stood  Ju»t   inside  tho  stop 
loading  onto      it .     Ab  th«  o»r  roaohed  tha  curva  she  foil 
or  was  thrown  off   tii«  onv*     Th«  nojjliganoo  iallofjod  in  tho 
rosyeotivs  crjunto   of  the  d«olrtr«tlon  Wf  s    {!)    In  ranninir;  and 
operating  the  oar  at  and  uprm   the   curve  at  a  high,   rutid 
and  oxcossira  rate  of  up^oA,    {2)  in  f filling  to  ^nm  plain* 
tiff  of  the  approach  of  th<j  o^vr  to  th<i  curre,    (3)  in  pear* 
aitting  th3  platfom  to  he  o^^r crowded  so  plaintiff  c«uld 
Aot  prooetd  to  tho  inside  of  the  O'lr  before  rondilng  tho 
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eorra,  and  (4)  la  f&illnf?  to  ^Irm  nlaintlff  av^ffieiimt  tlai« 
to  got  onto  th«  platform  away  fron  the  at«o  und  to  prootted 
into  tiif-s  cnr  br,^fore  the  curve  was  roaohed* 

'JTh*  error   olaliMd  au  to   inutrttotionr}  wns   in  r«* 
fusing  to  dlr'aot  a  vordict  for  doftnlAnt  on  tho  Icmt  throo 
oovints.     .^«n  though  th«  «vldtinoo  did  not  tend  to  auntain 
tliese  counts   it  wiam  not  orror  to  rf»fii9«  tn  Instrnot  the 
jury  to  disregard  thetfi  If   th«  proof  tiuistainad  Xhin  firvt 
oouat.     {iii^ldourelcft  v.  arwiar.   360  til.  439.)     "Vhil*  It 
■uat  1»o  eoncodtfd  that  tha  racord  proaanta  a   nloF^a   r->fnp.  aa 
to  that   count  wa  are  net  pT&^aX'sA  to  say  t)itjt   th«r«  w  s  not 
sufficient  arldanca  to  auuti^ln   it* 

The  two  sB&in  controY«rted  quattttiona  of  fact  wero 
whether  the   f^po^^  of  th*'   e.^r  ft  the  i  -^lnt   of  th**    rtcetdtrnt 
vaa  axce&ieiTo,   and  whether  plaintiff  undar  the  oircumetanoea 
aoieroiaad  ordinary  care  far  her  own  eaf^ty.     The  crldenca 
haarinfi  on  both  points   is   conflietlnf?  and  presented  n   caso 
peculiarly  within  th*  province  of  the  jury  to  d^^^eide,    and  it 
la  not  far  thia  court  tr  tiisJturh  tha  v«rrtlot  of  the  jury  on 
controTorted  qua*  ti'J»io  of  fact  in  tha  jihcenec  of  cny  revcraihla 
arror  unlaaa  this   ocmrt  can  a«.y  aftor  a  careful  anBlycia  of 
tha  uTidence  that  tho  jury*s   concluol^n  la  inanif<ontXy  agalnat 
tha  prepondti'ranca  of  the  eYidc-nca.     There  i»  no  d«finit«  ru^e 
for  aueli  detanalnation.     hb  often  said  tha  mmhar  of  wltneaaas 
taatifying  one  way  or  tha  other  la  not  absolutely  controlling* 
frequently  tne  declaiva  faotor  la  th«   oradlblllty  of  the 
witnesses,    Miieh,   aa     of  tan  atatad,    t)ie  jury  ie   in  a 

hotter  position   than  we  to   ^eterialne.     J»'uch  of  a;?>ellax)t'8 
orltlclaa  la  directed  to  the  oredlhillty  of  a;poll«a  and  her 
witneeaea  and  the  Iraprohahlllty  of  cuch  of  their  testlnony, 
but  they  were  not  cuoceasfully  iinpeaehed  nor   la  their 
taetlKony  inherently  la^rebabla. 


•«• 


•  l^«lfo«»V  Mnr  BrTtrd  -:.!;   »-.  iJ  cl'ttl 

nlii^Riro  o^  bn»i  $vh  bib  m^mbir*  •dt  cim^Ai  n^r^  .minuoa 

f-ik"^  hilt  b»al»ittt»  toovq  oAf  ti  «»iu  i>««||*'X«iili>  o#  twt 

.'froitno'j  alitm  tms 

'^l#aJt«Iq,-Z»di«xtv  lUBft    .  xa   SAW 


#nffti»D^-.    »»ril  lo  fas: 
••iraMT«  •if?     .V 

•IMO    r 

•Xcfla'xvirii?  Xa^i  to  atirr*a(f>t  a4J  ai. 

lo   ai vx^'tria  iMlOtr.  ta  Vb«  hoc  -^  . 

t»tUmj^  XlinitViami  *\vtf(  a/i^  i«i(J  •»«iJ!>lv.>  aiii 

■•aaan-tlir  la  fdmna  nAf  btma  ne^lo  liMt^iot  riou*  'xal 

•BolXJCootnKio  '^Xfi^vXoa'fft  Som  %l  ttiUc  aiU  'xa  v«*w  »oa  bnix^Xiaa^ 

*Ki  ta  Y^lXlo'XlMiit)   »t:~  uli   xXlnsupAil 

A  Hi  al  X.1UI  »tlt   ^b^ii'iii  tmito  .eaaaaniiv 

u*in»ll9q^m  Jo  ti.  .    ,  iartaio  .  oi/i»#q;  aa##atf 

(»  taXX<9r.(t  lo  x^XXicTXAirxa  axt^  o^  Daiaaxl*  cX  acaisiilto 

,Xnnail»ftJ  o  /iown  lo  x^iXitfAdorqia  arft  Jkoa  MatartiXv 

finest  al    icn  ba/feo^^qmi  .'ca  aitww  x^dl  iotf 

.»XcfMni94»l  xXtfn«i«;laX  vjicalitini 


•  3» 


th«  question  i«b«tlittr  plaintiff  was  axerolalng 
due  oar«  rttsts  mainly  on  vhether  aha  took  tho  preoKutlwi  to 
take  hold  of  sonething  while  standing  in  a  place  of  a one 
danger.     3he  aaid  aha  did.     The  conduotor  aaid  aha  did  not. 
Tile  testiiBony  of  another  vitneaa  for  her  on  the  sub^eet  waa 
oontradictorj.     ^^xcluding  hia  testiiaony  w«   can  not  aay  that 
there  waa  net  a  prepondertmce  of  oTldenee  in  hor  faror  aiaply 
beoauae  the   coaduotor  dienied  that  ahe  had  hold  of  anything 
or  1>eOHU0e  ahe  waa  nanlfestly  mistaken  aa  to  idiat  ahe  had 
li«ld  ef  with  her  left  hand*     If  the  Jury  heliered  her  teatisMny 
tliat  ahe  h;i.d  hold  of  the  horizmtal  bar  or  rail  in  front  of 
Uie  conductor  with  her  right  hand  we  oan  net  aay  that  it  waa 
net  aufficient   oTidenee  of  the  exeroiae  ef  ordinary  care  on  her 
part  under  the  circunatancea.     The  Jury  may  hare  been  Jxuitified 
in  queationing  Kdiether  undor  the  circumstancea  the  conduotor 
waa  80  keenly  obaervant  hb  to  no tie e  aaeh  a  detail. 

On  the  queation  of  ai>eed  there  vaa  aa  uaual  a  wide 
4iTergenoe  of  opinion,   plaintiff  and  one  of  her  witneasea  ex* 
preasing   one  opinion, and  the  notorroaii,    conductor  and  one  of 
^fendant  *a  witneaaea,   another.     Plaintiff *b  witneaa  alaa 
testified  that  aa  the  ear  reached  the  curve  he  too  waa  thrown 
from  hia  atanding  poaition  toward  the  door  of  the  oar.     Thia 
waa  a  eireumatance  tending  to  ahow  exoeaaive  apeod,    in  Tiew 
of  thfi  character  of  the  ourre  described.     The  Jury  hearing 
and  aeeing  him  waa  better  able  to  determine  the  credibility  of 
kia  testimony  on  the  aoToral  oattera  oritieiaed  by  appellant 
than  we   are,   and  it   ia  undiaputed  that  plaintiff  fell  or  waa 
thrown  froai  the  ear  when  it  reached  the  eurre.     It  waa  peou- 
liarly  a  queetlon  of  faet  for  the  Jury  to  determine,   under  the 
conflict  of  OTidenee  aa  to  her  having  hold  of  the  rail  referred  te 
and  aa  to  the  apeed  of  the  oar,   whether  or  not  plaintiff  waa  exor« 
eiaing  ardiaar/  care  fer  her  own  aaf ety  and  the  apeed  waa 
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•Mta  la  •9Alq  »  ai  tJxiba»^«  •Xliiir  i^ii^MMft  to  bXorf  •^LM 
•#•«  bXt  edt  bl««  :c«^iifclir»9  •((¥  ,kXb  tiM  J»Jt«a  Me.  ."MiMw* 
■ow  #Mt<f^«  Ail^  £»  a»x(  lot  B99a^Hm  xtdtona  1»  xnMot'a^  •^T 
^«i&  y>iji  ton  mo  aw  ^mallaal  airf  BA<tbi;Iajc£     .^^'^oi'^^'^'x^M^ 

tejf  aila  tmiim  01  mi  oBsU^ala  ^itfi^tlnMS  t««r-  mU  aeiwsatf  it 
V   taot\  al  liar  to  tod  Xainoiiioju  ©ill  t«  fe4.«.  '  -j 

u.«w    .' j     ^nUl   t^«    loo    AM    aw   JMIA4   1^1*1    "saif  iUi^    -XOl3J£l>J^0a     :41 

ii'-r:  no  97«t»  x^A^'^' '    ~      'itlsnMw  ftifl  to  ooiiiJblv*   lin>i»i11tfo  l«ii 

lolstfttfreo  »i{i  cao  ml  •MHO'S/ c   »i..i   lobiUf  tcaiflftihr  ^jtlooliaafitr      i 

.Xicv-  '    .^  jiotfc  •aXloa  o9  ou  ia»rt»m49  y^M^^Vl  a«  oeer 

•bJiff  «  x^xrwc  a.\i   ■:,iiM  9fAi  £>{Hi^,ri  la  ixr>-ili^atfp  diil  «? 

^oca  aaaaaaliv  i;«il  lo  ana  Jiiia    tlXlfli«X<(  ,ct«iiUfa  ta  auna3ii»vlA 

t«  •OA  ban  tioSoubafitf    ,fuani«laai  a<Il  hmi^ticlatiio  tao   ^tUaaaTt 

aaXA  aaaoilir  a*llllaiAXSl     .lafilacn   ««aa«tft«iilir  ?*  Inaaflet* 

ovaiufi  &&«  aai  •!(  afYW  adl  l>aiit>Aai  «»»  »dj  ««  ii«4i4  ^siuisei 

aid/     .rtva  aril  Ir   wob  aiCl  h^unval  tnlfloufi  j^btaaio  atd  oo'xl 

waXT  nX   .bva^a  arlaaaaxa  vaiKa  ai  s'tb'*^  aanalaaa/aoia  a  a«« 

axttT/^4a<<  X^u^t  '^"P     .ba#Xioeei&  «Trun  »ffl  ta  rca#a*ii«do  oiCl   ta 

to  xflUdlb^to  till  aclMtalab  ol  «*Xtfa  laliatf  aav  «tM  ^iciaaa  bat 

lAMXXaqfa  ^^  baalaXllTa  a'xal^aia  Xaiaraa  aiCl  m  xnout^moi  mid 

a«v  19  XXat  ItiloXaXq  li«iil  boiv<inlbmt  aX   11  biM    ,<*i^   aw  aaifl 

-uaaq  aaw  IZ     .arxua  aifl  ba/iaaa'S  11  oaifir  ntio  aiCl  ti^t^  n^iitl 

aiCl  loLats  .aolarxalab  ol  Tcut  o<f/  «0^  taat  t»  «>Xl»««r  a  xItbXI 

01  ban<catai  Xi«Y  aa{l  to  bXorf  fnlr»ti  t»ti  9i   »^  aacsebXra    la  iaiXtsaa 

•«ax9  aav  ttXloXaXf  Iob  no  ^lai^ladv   ,'xao  aiU  to  baofo  atfl  o^  ma  to* 

aarv  be^^a  a^^  boa  V*^*  <>**  ^LOil  ttet  aiao  \tc»ai.'^*zc  ^iaXa 


9xQ«»FiiY«  unaor  tli«  oirauitutanoea.       'Hi^n  test   i»  not  whtther 
"Uy  a  nlo«  bftX;aiol»g  of   oirouTnatantioI  f  aotu,    th')   int^1roat  of 
'<«rltn«tiaoa,    Ui«lr   er«<idlblllty  aa   it  appaara  to  us,    andl  tha 
probab  ill  ties  aa  ^ra  aaa  than,   wa  wntild  have  dAolr^aA  tho   oaa« 
tha  oth  ;r  -*ay  "but  wti^thar  wa  oan  aay  that  th«  T«rcUot  warn 
sianlf'i^tly  ai<5»tn8t   tho  wei(;ht   of  the  t»vl«lflnoe,    oonaidorlng 
the  o^portunltiaa   of  tha  jury  both  to  seta  and  hasup  tha  wit- 
naftftoa.     Aftor  Q*refull.y  w^ifthiag  the   evidmce  wa   oim  not 
reeeh  that   cf>noluai'^n. 

Tha  phyaicnl  injuri«t»  taatifiod  to   conalistod  aainly 
of       bruiaaaon  rarloua  paucta    of  tho  body,   &  cut   oyer  tha 
right  «yo  re-iuirlng  aix  atttehes),   and  ona  on  h«r  ohin  on 
^luch  on©  stitoh  Vi»,  taketi,    an  injury  to  tfco  right  arm  and 
kai'€,    ft  cliip   elf  ^  tooth  4.nd  p&ina   in  vurioua  purts   of   tha 
body.     'Lhi:T^  »^dre  no  broiceri  bonee  nmd     ppivr^aitly  no  pornfunent 
injurias  except  the.  acaira,    Miieh  wora  not  desorlbad  aa  aeriotta. 
It  wrtD  ftlao  ahown   th -^it  r  threaten!^  abortion  was  avvirted  by 
th*^  doctor 'a   ct.ro,   but   it  appeara  th^t   th-^  birth  and   child 
ware  nornal.     Plaintiff  wns   o(mfined  to  her  bad  and  under 
riOdlcal  ^^ittendanr-e  for  about  fire  nr  nix  woi^ka,   whon  is  ho  was 
able  to  ramuna  work. 

Appellant  arit^Aos   that  plAintiff  aitmo  testifiad 
to  ooffio  of  tha  ao£>t  a^ariiiuA  injuries,    and  th^^   vhoy  vrora 
not  ulludcfd  to  by  her  oUior  wltnaMa<9U,   whd  v»mld  llkoly  haTa 
»istitioiu-l  Ihom  if   ihc;y  axlst«>d   or  «^re  not  aacsniried,    and 
IhuV  ^.i.^  probably  viid  not  unao;:'ai»ti>«^te   UiJir  dharfictar*     In 
that   ooniiactiun  i.t   in   mIso  p«>l}4t^  out  tht^v.  pluintifl'  on* 
doavurad    i,o  anhiuioa  :aar  dumiv;«to  by  faX^a  tosti«ony  'with 
rofer^noa   to  tha  valUd  and  lo««i  of  h^tr  aervio<aii.     ''Ma  ara  not 
favorably  izaproasod  «ith  h«r  tetitimony  on   that  aubjoot  nor 
tha  notiva  that  inipirad  it.      '7a  ihink  her  teatimeny  t«  the 
off  act   that   aha  h  d  bo-an  steadily  anployad  for  oTflr  two  and 


\£sittM  bi»mititBC  *»J.%utfU  i 

tv    (ii.!io   f  rf  no   9  a  ..'.>:'.'.)  J  it 

^a^fl/ianp.{  on  >c'«^i»^' 

X9bna  btt»  b«cf  "xurf  cf  tynXl^mi. 
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l(#Xv  xnoiu 
kam  ©w#  tfJY*  not  btxnl«t=  lo»ll» 
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•ne  half  y«ar«  prior  to  the   accident   as  a  oaahlor  in  a 
barl»er  shop  at   the  LaiiaXle  Hotel  was   clearly  refttted   and 
that  she  merely  occupied  the  position  of  a  suhstituto  for 
a  fov  weeks   at  a  tine  and  was  not  otherwise  refiularly  em- 
ployed,  and  did  not  lose  her  Job  hy  reason  of  the  accident. 
If  the  Jury  gave  credence  to  her  testimony  on  that  suhjeot 
and  allowed  her  damages  for  loss  of  position  and  earninK* 
at  the  rate  testified  to,    of  $85  per  week,   they  allowed 
her,    in  our  judgment,   about  $500  too  imich.     And  in  tIow  of 
her  testimony  on  that  subject,   and  its  natural  effect  to 
impair  the  value  of  her  testimony  where  not  corroborated  an 
to  the  extent  of  her  injuries,   and  the  lusatlsfaetory  eyld* 
cnoo  as  to  any  serious  continuing  results  from  her  Injuries, 
wo  think  there  should  bo  a  remittitur  of  $500.     If  that  is 
made  within  tea  days  the  Judgment  will  bo  affirmed,   the  eostt 
in  this   court  to  be  divided  equally,    otherwise  the  Judgment 
will  be  reversed  and  the   cause  remanded. 

AjryxRmn  oh  a  RismrfifUR. 


•«- 


bam  imtuJ*^  xltaolo   lutv  l9ioVf  BllstimJ.  •da  tA  foil*  x%^ivt4 

-«•  Xi<*iidXifj^'x  •aZrxdiUt  ^tfii  ««*  bat  mU^  m  d«  idloMr  v»t  • 
.iOAllioOA  mU  1»  <!»«••%  Yff  tfot  ^•<1  ••«X  #•<«  ^AA  boA    ,t»«xoXf| 

■3inljrui»  bn«  mlt\m%%  lo  taoi  i»l  B*|^i««»  tMf  fr»«oXX«  JNb 

o^  la*l:'te  tsrutsa  mil  btm   ,#o»t'M>  ^^H/  »»  TOMUJ^a*/  rul 
•«  be#«xotf«rtTOo  ion  •iMfv  XBMikSff4i  t^H  t9  ftsil^v  tif^  lia^pft 

•t»O0  eil#   .l»9aii'^<'^ii  ftcf  XXlw  ^oMq^Aft.  «iC;r  «tA^  a*^  akdilw  •ban 

»bpStua»x  naaoa  uC^  btm  b^wm^i^t  •d  iXhr 
.KUnttXIOl  A  «  <3UmYtA 


•  .»».''*'/N.**f '"■ttWHJ-y^lHU,^ 
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.\PPEAL  FROM 

j      ciacruiT  CCT-Rf, 
COOK  camTY, 


T/        205I.A.  595 


KR.  PHifiSlDIiW  JU3TIGE  BAHKlSa 

DiELiVisaaD  t\m  opinion  of  tkb  court. 

This  is  sn  appoal  froa  an   nrder  eoioaiitting  ap  ttllant 
for  conte«?pt  of  c  urt  for  rofUBing  to  pay  aliaiony  entered  in 
a  suit  for  diYoree  "brought  by  appellae  against  appellant. 
The  record   shows  a  rule   on  appellant  to  show  cauee  iJtisy  he 
ahould  not  be  punished  for  failure  to  pay  alimony  ae   ordered, 
aad  that  on  the  return  day  ho  was  brought  before  the  court  by 
a  writ  of  attaelunent   on  hib   failure  to  ttppear  after  notice 
of  the  rule.     The  record  further  shewa  a  «otl<in  to  qtiash 
the  attachment   for  various  reasons,   among  which  were  that 
only  four  days  prerions  to  the   entry  of  said  rule  he  was  dis- 
chnrged  from  a  like  rule  on   his  answer  thereto,    and  that  no 
new  matter  had  been   shown  mftxy  any  further  rule  IKMCXgXKH  was 
neceseery;      »nd  also  that  no  showing  had  been  lomde  for  a  rule 
or  attschiaent .     The   r  :cord  fails  to  show  any  petitien  or 
affidarit,    as   is  the  usual  pr;;  ctiee  in  remedial   con t exacts 
like  the  one  in  question,    (Oster  ▼.  The  People.   192   111. 
473 J      4  Sincy.   of  PI.  &  Fr.  776-779)   to  support  either  the 
rule  or  attachment.     If,  howewer,   defendant  was  giren  aa 
opportunity  to  appear  and  purge  himself  of  contempt,   and 
eridence  was  heard  to  support  the  findings   recited   in  the 
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•-Olv-A.  V,    V. 
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-•kb  Bmr  •/[  •Itrx  M«t  ^e  tx^o*  9H4  ot  «ireiT»tq  «x«A  luel  tX«i 

8fiw  MOciTMXttI  •Xv'x  t&tLt%ti\  ittm  xjita  tnnHm  tm*H  kmil  fSijm  w»« 
•Imt  ji  Yol  »ftMi  ■e*tf'  bait  ^Iwoda  on  //s/fl  oaXji  bixr^      ;YtAAao3a« 

■^qpn^aos.  laXi>9«»i  at  ••ii'O'snq  Xjumv  ahJ   aA   aa    .llTvfcilla 

.XXI   tex   tStiSSSS  S£l  *'*'  1&L52)    ,a(ii«f«*i'P  aJi  •»»  «^  «^iX 

•l£l  ri»dilw   tiotfqu9  9$   (e?V-&rr   .tSL  £   .X%  le    .X»«^i  i^      sStA 

boa   ,#fit9#ne9  \o  Xt^tmtd  sn^i/q  bm  TSHnto  <>^  xti  atf^<xft«iq» 
•Hi  nl  ht#X»st  asn^boilt  •J<i  #%•«««•  oi  tiaad  turn  »otmblr9 
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court* e   order  of   ooB&altm«ni.  we  should  d«en  it  unneeetsaxy 
to  reverse  bec&use  of  mith  irregularities.     But  the  record 
shows  nothing  upon  which  to  predicate  t.he  order  of    oommit- 
m&at   except  a  rule,   unsupported  by  any  petition  or  aff Idarit 
of  facta,    the    service  thereof,    the  api^earanoe  of  rei»pondent 
iuider  attaehaumt,   and  an  imdisposed  of  motion  to  quash  the 
•am. 

The  order  appealed  from  commits  appellant   to  the 
county  jail  for  the  non-payment  of  $1,C7  5  for  the  use  of 
complainant.      It   does  not  recite  that  the   court  heard  any 
evidence.      If   it  did  ve  would  presume  in  the  ubsonoQ  of  a 
oertificate   of  evidence   that   the  evidance  heard  was   sufficient 
to  support  the  f  indinj^s .     3ut   in  the  face  of   this   r«c<»rd  show- 
ing that   appellant  was   discharged   on  his   .^nsw^jr*   to   the 
previofua  rule,   which  set  \tp  facts  tending  to  show  tht-'.t  ao 
alimony  was  due  at  that   tline,   we   con  not   indulge   the  preaumptiea 
that   the  cnirt  heard  evidfinee  that   ahcwftd  over  $1,000  due  as 
alimony  a  few  days  liter  whan  the  d;?erc?e  allowed  only  4iOO 
per  month.     The  Judgment  will,   therfsfore,   be  reversed. 


lo  tau  wlJ^  lel  SVO,X|  lo  iiT»nyB(T-(i»A  ortt  iwt  Xj:«j,  ijhuo* 
XBS  tisftxf  fiucit  •iiS  ^  .lit  •lloe'X  icti  a»eh  Jl  .  iiwalitXf^M* 
«  le  »ot»9d*t  9iit  at  •su/MUf  fcilieir  9m  bit    jI    "^.i      .ocr.»5lT» 

-we|{«  fctoc"  .i  .aj;ni:^n!'  >-■   0* 

oa  iL^^  roua   ci   ^iclto: .            "    fv  1»«  no.  ••  .rat^ 

llJ^pKvee'Xf  ^il*  as^XirfcrJt   ^on  n  .uomXlm 

M  •»*  000,1$  a&v«  bnwoile  Jii^   com-ijirf   Dm  •-■  r:  iiis                iadt 

OOlt  \iati  buwctilA  aono?;/  ..lo i:iX» 

.battcftvoi  arf    ^arro^ft^ai;!?    ,±XIa  ;ff:eaijjlj.  '.  'Ojf.  -•% 


463     -      23416 


\ 


3.   L.    KDoL4Y  MA^^IINbHY  CCMV/A'Y, 
a  Gorporatioa, 

Appellee, 


T»( 


COMPLY,    a  Qori^oratic^ 


\. 


ivPPSAli  PROM 
OP  CHICa(K). 

0  5  I.A.  60  0 


IfiSLIV^HiSJD  'SUM  QPIHIQF   07  TEB  GOUHT. 


This   oaee  wao   tried  "before   tha   court  without  a 
Jury.     So  propoiditionu  wert^  sab}»ittt'd  to  bo  held  &a  the 
law  of  the   Cxae  ;ina    uh«irt»  were  no  rulinHio   involving  any 
controlling   queatian   of   law.      On   Uie  record   ao   presented, 
theroforo,    the   cinly   (ia«i»tion  fcr   review  is  whether    or  not 
the  finainge  tund  Juvl^aient   of  the   court  i^e   oontr&ry  to  the 
eridence.    { yjodi^   v.  j^,   H.   Lutec    Go . .    ICI   Hi.   App.    195.) 

^pellee*  tt   st«ti«aient   of   oluir.  iw   in   the  u&ture 
®^  *  m^nturo  Bt<i:ruij^  f  or  merohMidifie  ©014  and  d silver t»d,    con- 
sisting of  parts  of  B.  Ktc^ohin«,   Mi^.,   fly  wheel  pressas, 
roller  feeda  and  diets.     Api^ellant*a  ^ffiduTlt   of  'aurita 
avtsre  that  plaintiff  (g^uaranteed  tli<r:^t   thity  (or  the  obohino) 
would  do  defoauant'a   «ork  6&tlBf6.ctorily  for   one  y$ur  after 
instaliaxion,    that  they  broke  down   bnd   tiiat  plaintiff   re* 
fused  to  accept  their  return,     'ihe  dafcnd^^it  aiiiaux&lng  the 
burden   of  proof,    introduced  in   eviueiice  Its   written  ord€r 
for  the  pcirts   or  machine   in  queiotion  ttnd.  ;«hat  amounted  to 
plaintiff's  written   aocoptance.     'ihe  order   called  for  their 
aellTory  the  luut  of  June»    1614,    to  be  paid  for  ir;   3ixty 
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an  HIT  JJJli'iHA 


'> 
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.XPy"5   soil  ^0    liOIlJL'iD  ^X  CciX:V  xuL' v.. 


ie;tli;  TH-i\  van  -.if^^rttt'^inXJ  -■■.■  Mtttt« 
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dnys«   sad   contained  this  prov-i»ion: 

"Tke  n'btve  ot}S9Xo''.e  isAehine  end  alee  &r«  to 

he  TCLvle  ^f  the  taat  riio.t  rial  oi>taina"bXe  for  this 
purpose,  and  ft  re  to  bt*  ^^i^aru^'itecd  to  do  our  irork 
in  ^i  5iigiir;flr  S'^titf  ctoiy  to  u>  for  one  y«ar  from 
th«  date   of  their  InBtti.lIatioa. 

In   5,36    ihis  n:\chine   or   ai«8  prova  dcf -.ctlve, 
or  rile  not  do   our  T/ork  in  *.  waimer  suti&r&ctory  tc 
ua,    it    is  unftsx'jt;  ■;d   t>i  <t  "^e   c^m   rfi^iim  3";.a9  and 
that  ycu  will  pay  back  the  full  purohuoe  price." 

The  9nd.d  part*  or  raohina   constituted  a   cos^inKtion 
for  cutting   »nd  p«rfer(iting  a<«t&l  stripa  for  ua«  in  iuhrioat* 
tag   3?rings.     Bhortly  after  tiis  itachini  was   reacirad  one  of 
the  tjzaxn  m%Ci.  of  ca^toiron  *orok«.     App&ll«9  on  rd^iU^at 
supplied   »  n^ikf  on«  of  ^rv.7t«  mliieli  a  frx  daya   iat«r  ^^lso 
Vrok«*     'ihet  va4  r>pl&3«d  by  a  steal  goaor  furalsiisd  by  appellaa 
trl^ich  aft3-r   ahort  u  >e  ^rolco  tiia  gear  that  ns«shed  into  it. 
Other  ddf^oto  wars  diQcio»e<l.     Iha  cxmter   ■vdighta   intended 
to  avoid  oxo«a3ive  vibr.ttiaa  f«li  off.     The  rollera  permitted 
the  netal  atrips  to  slip  ao  ^hat  the  porf or itiona  vare  ir* 
i'e£;ula!r»    thus  ea-uaing  stueh  vnnxa  of  aatarial.     'i'he  rod  conneet> 
in^  with  the  f ejd  ms  deviee  fr4'4u<5atiy  ijant   aa  a^j  to 
n«CQSBitata  ^itepping  the  maohiati  iaweii lately.     Unrefuted 
oTidenoe  tended  to  ahow  the  machine  would  not  aeeoispllah  in 
a  reaaonably  ajttiafactory  manner  the  wojrJC  it  waa  guaranteed 
to  de.     iJefendaat  waa  therefore  ooaqpelled  to  abandon  the 
u«e  of  the  raaehine  in  sieoter-ber,   1*».L4,   after  taua  exper- 
imenting nnd  finding  it   inadequate   to  pMrforw  axioh  work. 
Bren  the  d'^aiirner   of  th<s  meehine,    called  ua  a  witneaa  for 
plaintiff,    ti'Otified  that  he  could  not  tell  wixy  the  gears 
broke  and  wae   ignorant   of  the  otiiar  discovtJred  df»fect8,    and 
Be   arridence  was   offered  reaannably  tending  to  show  that  with 
each  defeota  the  siachine  wculd  do  reaaonaV>ly  aatiaf actory 
work,    or,    in  fact,    accorapliah  the  real  pui*po-j'5  for  •whj.eh  It 
waa  aiade  and  aold. 

The  month  after  defendant  eeaaed  to  uae  the 
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"It  »i»»r  8iT€>.H   •»^'^"  .^    J^srJJ-  ci  fii^..   ..    ^  '  ■'   »'4-' 

-^■••fUlO"    ^'^"^   ■"'  ,  .,„^..,;  to   fcwki-v  iioija  ^fi*"'   "^  .  -  ■• 

*«»4xu   ttyad)  ^-^J-V    .'        ,itei ..  >  •'«»j«  •.-to    le  ^rv 

.tl   rf*^:,'*-  -f.-^   "A.^-tiiij  X«#?   '•r^>   ■'•>  rvrmodo*    ,ta.«t  ttl    ,         ,-^;;iw 
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■aoSiin*  appellant  *s  sencrnl  i««na£g«r  had  a  eenTersation  with 
K^  0ffi««r   HUd  Afisnt  9f  tht  aprall^^t  C9n;>an/,    v'rxo  n««^oti&ted 
tik9  afrl«  of  thtt  naohin*,    vlth  r')f«tran3e  to  its   r^'ctirn.     ¥he 
ftunscr   eifiline-.i    t'aut   t.h«)   \Rtt<!»r  eisroaA  to   c-:;il   for  *afid  take 
it  1»%ek  'it   onrte,    cri'?.  t'ift  3».tt*r  £<?ni«l  jf»al:iiijE  tji*-;  *  v,r#8inent. 
Tli«  fOTfiier,    h.':>weT'2P,   ^-uj   adrroT-jorfctv^d  ty  appellant '  a   u«.lttB 
manager  whc  wisa  tir«s€>nt  et  t}»e  c©r.VfirB.vtifl(B.     A  f«w  riaya 
tharaafter  appsiJan  inntend  oi"  cullinc;  for  it  >jrott|s>»t   this 
suit  OR  ft  gwwB^twiB  rjcrwij^  lf^l^ti!aiA  e.f  the  eontrcst,     iixcept  as 
to  su'j]ti  ti^r«enient  end  an  alleged   coziTerso-tion  after  sixty 
days  about  payinjr.fsr  th«  iR-ihlne.    t^»■'rc  t'-'B  ne  T'lriterlal 
conflict  of  cTidence.  \ 

From  thft   ©vldeTice  so  nddwccd  wc  tKlnH  tht  finding 
and  jv-dfTif^at  rrevt-i  ccntrtj^y  t(3  thft  cviwfcrice.     Cyuiwr  t»  «• 
agreesiwt   Rrcc-Ilant  hriri.   the  t\n-.iuesttc-n«sc/.  rlii^il,    x^   th<5  3.ach- 
irt#  ws?  not    "sr-.tiefpctory*',    to  rat\irn    it   aX.  ^^y   tin/--  v/it"tiiri 
a  yesT.     The  fr^ct  thsit    It  -^n^  not  puii  for  .l    the   i^nn  of 
sixty  dsys   iid  not    sntitl:'  plrdntlf:'    lo  o^niidon    it»   cmts-aot 
and  sue  on  &  Ta&nt.nj.i  ;t!eru\t .   ncr  affect  ap^peliant's  right 
ttnde?  th«   con  ract    to  h«ve  the  iik^i-Chinc*  rwtarnfed  i-f   it   dia 
not  prove  r, --tisf -ntory  .Hft^x-  t'l-.X,   tJ-jna,    foi^  ov«n    ii    it  was 
pai*l  r'jr  •an'i  prov<ji'5  ^ma^tisfaotory  •■.-•ixhlw  a  y«ja^-  t.ViO  pur- 
chan«?  priflt  wf.s   to  "!)*•    rotum«'i.     i*h\.t   it   <->&©  r.ot  Bjitisfacfcory 
in  the  jsonat;   mici}<    cojit 'icts   "i";**^   Gonfr.ruecl   wc/i  au   claiBHsd  ^»y 
app«l^ee,    wai    olf!  rly   '.'.atabliebcd  aad  not  rfffatcd. 

Appellff'  contends  that  bociiUfce  U^m  o;iy»a«nt  w^s  not 
■Eftde  .?r.  npflclflsrt  it  could  .•^.h^ndon  th«  cor x rue t  and  e.ufi  in 
aseuiTL'^lt .  Thr  c^.£?<j«  cited  tr^  support  th^t  conttrntioTi  ivre 
easily  di*tln/.:«ir*h6.tl«  In  their  char;  cter  uud  the  factu  from 
the  one  ftt  "bar.  Plaintiff  c'^uld  not  thu*  uvoid  its  cuQtr4»ot 
•hlifriitinn  to  tvlc,»  bn«)>£  the  MRchino  und-jr  tiia  olrcu^staRoeSi 
and  return  tho  nion>?y  if   it  hr.d  hoen  paid. 
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Xhlld  thora  ajicht  oth.Twioe  ba  a  luccti^n  '7h«th«r 
it  was   appellant 'a  fJuty  to  return  tha  iB;^chine  \ihGn   it  oeaBcd 
to  uso   it  aiid  f o  md  It  tine  tlaf.iCtory,    tho  prepond  ronc«  of 
tho   avldenoQ    fas   thrt  '^pix^llec  ?igr?eil   to  cnr.a  mid  gst   it  and 
thuG  wAiTed  p^^rfornuwic*    In   th«t  raupeot  by  appijllant   if  r«- 
iulred  "by  -1^:16  coatrAOt.     Aa   ti.'ra  io  no  quosti'jn   cth;r  thini 
one   of  f.2..ct    Oi)9n  for  r^nTiew  on   tho  racord  ns  prcsentedl,  w# 
Ajr«  ooa^alXed  t'-'  .r«7  trse  tl'is  ^lu-igmcnt   n?;   c?>ntr-ary  tc  the 
ttvidftnoe. 

REVERSED. WITH  FINDING   OF  FACT. 


'-r- 


baer.t  .  :ti 

bat    .  'if-  ''^ 

-«t  ■■ . 
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46.5     -      2241.^ 


^e  find   th-.\t     !yp*llce»  ;i.  Ij>.  Tiatjley  >/r.ch.in-?ry 
CoApsfny,    ftu/n'.fcintrtjed  th-.t  the  iS?.cJiine  ixrid  li.ioj ,   frr  t:cG 
pvreh'jiwS'  p'r-lr"*    --r  YrirJi    it  l^rr^^ight   Ihl-j  suit,    gticu-n.rr:c;ed 
ifcva  to  f'.o  the  »*.:).rV:  iji  a  »'.:ti!if-; story  -wiruer,   for  on" 
/eej   fvym  the  dttp  rif  th-eir   in3t.Ui»tioTi  &i^  thnt    In  caae 
the  aiiohino  or  dlea  pror  "i  rtvjf^ctivii    -jx'  Ji»i  not   do 
a|>3j>'t;iiyj;ii' 3  -'or'<  in  a  w-^tisf  «fc%93*y  iR»»,nn«r   iJ^^y  vrovft  te  lie  r«- 
twmed,    sjvi,   iti    jtu'e  th-^y  v '^to  :>K!.i(i  fiir,   Bjiiiellefi  vi-^i-  \.o  pay 
besk  the  :,u:-'ch »».'«•  pric*;      i-ya   liie  :<k-oliine  f».n'i  cUoe  >/■;»?© 
dsfceiiive  uuifi  -{16   not  ptTi'orw   t.-js  "foy'rc   uiioy  Vir*  gU;.jritni,««U 
to  do  J      thftt  no  j?itynt«:t  vs^tts  ^%-./j«  awi   ♦rithi^a  fy^-r  wofithfi  fro"^ 
th<?j.r   inct5iis.i.iott  said  «r/i.ol..«(s  ^j-<:;;,a   lo  r.fek*  "m^^sk  k-hc   c9bj* 
after  ne.id  ixis.ehlae  snrJ   r31«5»{      th^t   v. )j>Hilf«  41'i  not  cor.ijj 
after  th^v  and  h-ta  not  •Jt3ri'f».??B's4   Ita    f50iJi.T«ct  and   la  not 
•Btitl«d  to  p:  recovery  tsither  oa  a  aujant'jiat  !«<gr»iit^   '>r  the 
seetTRCt  unisr  wniafa  It  rlte'Livvsr«»a  t:i«»  ^cac-J*   in  i^^^wtioi*. 


••• 


LJLI^^S     -     e.M 


,T)A%  Vi  fiWCHIV 


•1(<t>  p'VP''.      aeiJb  '10    'lur-:    t  9iO 
ten  mi  bam  f»tnjim9  b41  isaiae^i*^--^   jcz  uuti  i-t»  yn-.ti  ■x»il« 
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BOaLiSY  BROSHiiKa;   (a  corp.). 
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fORKa,   (a  oorp.),      \  / 


CIHGOIT  COOItl, 
COOK  COTWTY. 


205  I.A.  602 


I'ii*  cmiy  qusBtion  for  our  eouaidv^ratlcm  upon 

iiiis  A^ecord   i»  whether   or  no';;  the  judgt&eni  is   uontraxy 

to  and  a/gaintjv  the   .^tii^i   of  the  evidenoa*     Oex'tain  points 

of   law  ax'9  discussftd  in&b  are  not   oefore  ua  for  review, 

as  xhe   eau«  v»ij  tried  before    (.ha  oouri  without  a  Jury 

and  no  propoeitioia»  of  law  were  subaitted,    bnd  th@  questions 

diecuBsed  do  not  arise  on  rulings  upon  the  eridenoe*   (Flodin  v. 
Lutea    Co.,    191    111.   App.    195.) 

▲  judgment  was  renaered  for  the  amount  found  due 
upon  a  Judgment  note  given  l»y  appellant  to  appellee*     It  was 
reduced  to  1(^400  by  a  payment  after  it  'Oecaiae  due,   and  the 
naln  question  ef  fact  pjceserited  is  whether  four  notes  of 
$100  eaeh  secured  by  aortga^je,    were  delivered  by  appellant  to 
appellee  in  payment   of  the  note  sued  on  or  as   collateral 
security.     The  evidence  was  conflicting  upon  the  matter  and 
without  reviewing   it  here  it   is  enough  to  say  th£t  we  are 
not  disposed  to  disturb  the  court *s  finding  to  the  effect 
that  said  notes  were  given  as   collateral  security,     'the 
court's  facilities  for  determining  tha   credibility  of  the 
wltaosses,   upon  which  the  weight  of  the  evid^oe  largely 
depended,    were  better  than   ours. 


!£>in  MiH' 


.  mw 


.(.qioft   ii,     . 
0  TlVOilO        \ 

i    \ 


it.'* 


.^   >« 


SOO  .A.I  SOS 
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ixo4>j  noi^AT'/biactoo   ivo  'xol  noi^tiai/p  Xiao  tilx 

afloiti8&.  ion   «ib0;r41«cro«  oi^v  vbL  lo  tinailxae^oiq  on  ibcsa 
(.aex   .qqA  .III   leX    ,.op   eeJjjJ 


t«  aa^OA  i»ol  rtatf^aitv  ai  baineaaaq  ^a«t  lo  fi»lfa»jip  cliMi 

•#  iJuXXaqqC*  ^  f>arx«TXX«A  a^vv   .•ba^^'xom  xtf  b*««»f»«  rf»jia   00X$ 

X<va#«XiAo  a«  "xe  oa  baifu  ai-oa  %tLt  to   #MUtfv»V  i^^  ?«XX»^^ 

bits  fiim'  •Ht  fioqo  jiJBIjfoiXltKoa  mw  •anaJkiv^  aiCX     .xtlzusaa 

ano  air  tAiii  vsa  ol  (<kki'«tt»  si   tX  fnmd  fl  so^w^iv*!  tumiitw 

#aa^1ra  mdt   »t  \mlbnXli  a'^^ima  autfl  (fa«/;riixik  a/  teaoqaJLA  lo« 

•ill*     .x/liwo»a  X«na#flXXea  a«  «i»vis  a^av  aa^aa  tinm  j«jti 

•J)l[^  to  XiiiXltfilMia   »j<^  B'talana^At   la's;  9%l4klitM\  a*Mooa 

Xias^aX  namhXrm  axU  lo  tdt%f^  ^fi^  sialAw  cwfn  ,aaaa»iiil« 


•»- 


V^tlittr  the  cttllateral  security  ahould  hare 
■b0«n   eurrendered   («,3   contended  for)    at  or  before  the 
fcriai  is  a  question   of  law  not  raised  upon   thie   record, 
Ijttt  if   it  were,   we  should  d««a  the  authorities   cited  by 
appellant  upon  that   subject  as  settling  the  question 
beyond  doubt. 


•T«i(  bluoiiM  x^Jb  1X199 c  I«<x»#«Xi«t  mas  r^OimMX 
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App«ll«a, 


CKICAaO  i4AU.*AY3  ^OK?AHY,  A    ^ 


APPBAL  f«C»!? 

CIRCUIT   CWRT, 
COOK  C0I3HTY. 

I.. A.  ^f^9 


10.  PHMIDDIO  ^TJSTICl  BA!»Sr^ 
BKLIViSlSD  TH«  QPXlflCN   Of  THE  COtmT. 

Tlila  «pp«a1   i«  proadcutdd  to  rever9«  a  judgns«nt 
«nt«r9d  upon  a  verdict  for  |3300  In  favor  of  ^ppelloo,   the 
plaintiff  )»«lo«,    againiit  appellf^nt,   thtj   def  ond^int .       The 
^(Oile  of  tho  e»Uii«  of   uaticm   is  the  elaia  that  dofendtmt 
oarelatsaly  and  aegllgentl/  atartod  its  oar  on  whieh  tha 
plaintiff  was  a  paijsang^r  whilo  aha  was   in  the  jict  of 
alighting  fron  At*     In  two  oo\mtB  of  the  doelaration  it  is 
averred  that  dof  end  )ni  n^llgontly  oloflod  a  door  of  tha 
«ar,   vdiereby  plain t;lff*e  waaring  apparal  was  osught,    causing 
her  as  the  «ar  startad  to  ba  fareed  off  the  o<»r  «nd  injixrad. 
Appellant  olaims  that  the  verdlet  was  a^ainatt  the  weight  of 
the  eridanee  and  exaaaeiTe  and  inflvenoed  Toy  arroneotta  in* 
struotiems. 

Th«  main  controverted  quo<.«tlon»  9f  fact  wero 
whether  the  o»r,   after  stopping  for  t?l!^intlff  t«>  all.^t, 
again  »t»rt<»d  befer*  plaintiff  alifihted  th*r«frora,    xnd  whether 
she  fell  "by  re^json  of  her  jij=»r?Rer;t  "boia/r  cau,<jht  or  on  aecount 
of  th9  oondltion  of  the  •tre^t.     On  th*»e  aattert  there  was 
a  conflict  of   evidence,   plaintiff  and  one  witnese  testifying 
one  way  and  the  owtoraaD  and  oonductor  of  the  oar  another. 
Testifying  directly  en  the  quention  as  to  leather  her  gament 
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•ill  8iM>eeKntr«  x^^  bvonitirX^n'  -  7lc«»««4i  ftii«  ••n»*iK9  Ml 

^•iflAffv  fcrsB    .roYl9t»i<>  l»ft#((ntX«  lYiiffiftXg  ^^d^!^:"  :>'s^'r«^«  Ai«l« 

.«mC#oim  ttt  »f<i  f  ftnutm*  km  mmmfimi  •Mi  km  \««  •m 
3amnm^  %UL  fdfifm  ot  urn  mitR9yp  tudi  a»  tJLipmikk  uUx^XImT 
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tma  «i«tM|ht  »h«  an4  oa«  witness  ieatiflsd   in  sffsot  that 
ii  vfts  Mid  the  aeioriouxi  that  it  was  not*     Thare  was  other 
0Ti4<iBiG«  tendinti  to  &if0  ooJLsr  to  (m«  contention  or  ths 
other  «^;iah  we  deev  it  unnecoaaary  to  reyiew,   for,   after 
eareriil  exam  int.,  t  ion  of  all  the  evidmioe,    we  are  unaltle  to 
8«ar  that    Utie  vexxliot  Mna  nanifeetly  agiilnBt  the  prependeranes 
«f  ths  eridenos.       as  usual  the  credibility  of  the  witnes»ss 
entinrs  into  eensidoratlon  of  the  weight  to  be  giren  to  thm 
testiaony  of  th^  sereral  witnes  es,  whloh,   as  -^e  hsTs  frequent^ 
Xy  had  oeoaeion  to  6ay»   the  jury  are  usually  better  able  to 
determine  than  we  are* 

Her  do  we  feel  warrnnted  in  disturbing  the  judg^sent 
m  »eot>unt   of  the  ai«s  of  the  verdiot.     Plaintiff  »uffered  a 
disXootktion  of  her  left  ohoulder.     Her  dootor  stated  that 
thsre  w«re  torn  iiganeats  of  the  shoulder  blade  and  ar»  «ad 
also  testified  to  her  oondition  of  neryousness*     ahe  testified 
to  eonstant  pain  as  a  result   of  the  bOcident,    loss  of  sleep, 
uerTOusness  and  inability  to  lie  in  bed  on  her  injured  arm, 
and  to  use  her  arn  as  before  the  &coid«mt  in  lifting  with  it 
or  extending  it>     as  to  thetie  natters  she  was  oorroborated  to 
soHM  extent  by  other  witne^iaes*     Against  this  evidonoe  was 
only  that  of  a  physioiaa  as  to  the  usual  oonBequenees  of 
suoh  a  disloeatim.     The  issue  of  fast  as  to  the  extent 
of  her  injuries  also  depended  inudi  on  plaintiff's  credibility* 
and  while  the  dajnages  assessed  would  be  large  unless  she 
suffered  fron  the  pain  and  neryousness  testified  to,   yet 
la  Tiew  of  the  eyiienee  thereon,    if  belieyed  by  the  jury, 
we  are  not  prepared  to  say  that  the  asMunt  of  the  vurdiot 
was  not  warranted. 

^e  find  no  reversible  error  in  the  instruct inas. 
Tke  first  one  oor plained  of  was  abstract  in  form  and  related 
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ImC#  t—Tim  ak  k9l1i$ifi  iMflliv  •m  bam  Ml*  #/l]MMa  «hMr 
««jC#«  •«•  ••KMfZ     .^OA  iim  ^1  #«iU  MMVWtii  tuM  hmm  ••«     i 

Vil'ta  «v*t   ,w»ir»7  o^  <CV«Ki»*'^»A«u  /I  ■•nil-  Mr  if»Aav  «•!<#• 
•••••ri^'iw  •<0  1»  \ttllsiibmi9  mtU  Imtjmit  va       ••bio^t*  Mtl  Is 

•  »«•  Mr  m»d$  tuJim»*9h 

«  kit*tl;iA  HcJtmUiX'i:    .,txtXbfr  UiU  %«  Miitt  iriO  V   ^isuij&aa  «• 

toa  mtm  bmm  9bal<l  leAlKvcte  aiCj   to  ai^ft  ■^'^•iU 

,<P»bX«  lo  e«i>X   ,^i»J»i3»tf  BxU  lo   ;>Xir«*i  «  rm  nX«f  ^ffM#«a»e  •# 

^■nui  ^n^xiftAt  T»i£  «•  J>«tf  a1  nlX  0/  V^XiifeiU  !>«»  ««*a«««T<K«a 

tk  Miilw  ^altlll  nl  Jtt»bl»9a  adS  •'S9\md  mm  «a«  r^A  *tiu  o$  kam 

9S  hmSmfde^mtt^  *kw  nite  tnmiimm  mtnuLt  «./  «>      .il  gni^juvnui  lo 

«Mr  ••niii)iT»  Bitii  maXmi^     •••i>««»a«^iw  y««Uo  x^  im»iMm  «Ma« 

Ito  «»»(B»ffp««aoB  Xju»«ai  eM  loiiBirfi'^  «  lo  ^^.tw   <eXa» 

iam^Mm  vrU  W  •«  /•«!  to  Btfaai  vil'i  »«JL/li>  «  cifttf« 

«X#iXi^llMV9  a'Tti^aftAX^  OT  iHaum  b^bam^k  •9l»  m*4%trlsU  fH  ^ 

mil9  ««»Xo«  #111* X  BCf  ibXrew  n««««Mui  —  ^— »ft  mI#  BXiJiv  ^«i 

#0X  tO^  ^itl^Mol  ••t>rra»BT'Mn  btm  jUm^  bjU  «rr;  iMfx^ltva 

b»^«XAY  ham  fl^ol  nl   #o«iU«<r«  •««  !•  teiriAX^ci**  virf  atfT 
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t»  the  d*gr«<?  9t  c»re  and  enuticn  to  Y5c  exerolsvd  Y»y  a 
oownon   <5&rri«r  for  the  npfety  and  anourlty  of  lt»  peueanger* 
while  being  traneportwd,     7he  criticlen  gcce  to  Itf.  for«  and 
Ita  all«|r0d  ©jieuwptlr.li.  the.t  the  v2-*iatiff  wiwr  &  jK-.tuangeT, 
whlcdi,   aocortVicg  to  epp«ll«?it*i   content Itm,   th«  had   seasod  to 
be  at  the  ti»«  of  her  injury.      s!hile  tsulsject  to  crltlolsfit  he- 
OfMiee  of  ite  forn,   we  do  not  think  it  carried  euch  assus^tion 
"but  think  that  the  Jury,    In  7lew  of  other  «p3Clfic  iaetructione 
a«  te  whA't  Qonstttuted  a  pASHenger^    wmld  naturally   interpret 
the  Instryetion  as  •a'S'licable  only  4*i  oaoo  the  jui'y  found  sh« 
was  a  pas tenser 9 

Gownlaint  io  fls»de  of  t>i«  following  tastrtictlon: 
•Ordinary  oare  sss  uifid  In  thla   InstrtiOt.lon,    is  eudh  oare  a0 
an  ordirierlly  ^jrud'jnt  person  would  use  for  hur  awn  aaf ety  under 
lllte  olrcunstnncee  as  th03«!  ehown  hy  the   •iridaxice  in  this  oaoe," 
|he  cr  It  Iciest  Is  that  this  ln:^t3mctton  «ji*«ttmeGl  that  plain* 
tlff*e  «^x«  ^03   In  qr;<ietl:tn  itnu^r  atxy  viov^'  oT  tl^e    ia»e  and 
exeludsd  dsfcni.mt'a  theory  the.t.  yeti^.r'Hea-^  nf  her  caxe,   or 
want  of  it,    she  c^tild  not  r««OTt*r  If  ahe  *a»  injured  after 
she  alightQf?  frors  the  eea-.     Or,   An  c?th«i''  ;Torda,   that  the 
iaetruotlon  injfiotfid  Into   uii4  «?ua#  the   issue  of  her  cars, 
iihon,    if  the  Jury  took  def -indant'e  theory  of  the  caae,   it 
w&G  not  involYed.     'i^ttan  thmiijli  tlis  jury  teoi:  such  view  we 
fail  to  see  how  the  ia&truotion  oould  have  injured  attendant. 

I  instruct ie«  4  riiuds:      "Ihc  c 'urt  inoti'uets  th« 
Jury  th&v  if  from  a  prc>por.dcr«noe   of  all  Ui€   eviclet;ce,   and 
uitoer  the  inetruotlunfc  of  tlic  ccart  you  find  thu  (icftsndimt 
jfuilty  JL£   charged  Id  the  d«el&x':^tion ,   then  you  should  assess 
the  dsnocet  hsrtin*" 

It  ie   contende<l  that  this  instruction  directs  a 
rerdlot  for  plaintiff  regardless  of  i«hether  she  exereised 


•«- 


•XmyOMtUUKl   B$l  Jo    \tlta9tt9   bars    X$^'^^    ^^^  ^^    tl^kfln'^     fWlMKll 

iknB  draft')  a#i  OJ  Mray  nulai^iti  iifft'     .  b«^<f 04}«iit. 
••W  ituloUino  ©#  ^c  .•fjL'twl:  itvii  to  its*  J  ♦♦/It   >a  •# 

•lis  fem/ol  X'Ui^  9sii  «ius»-iU   !t£xi«  !>  (TT.'^rrrJt  »fCt 

tjn  *TMb  liti  f  «i  ^'»ll«  fit  !»•»»'-  ,  • 

««>     «r»lv  A0O4  :<')oJ    <ii»t  Wi^t  f^v 

* 


9l£l 
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ordinary  oare  for  her  own  oafety.     Wo  tkink  it  wmad  Ho 
toiraiiiilns  it*  import  to  givo  it  thnt  interpretotlnn.     Tko 
jury  »4fro  |>r9>>orIy  told  In  »«veral  othor   inatrtietlono  upon 
wbAt  «Ofi«iitions  of  f&ot   ih<;  (iftendfmi  oouXd  not  lit  found 
Sttilty*    mnd  that  iha  ox«roioo  of  oroiinory  oaro  on  tho  part 
of  pXainiiff,    «Ten  though  A<sfmi<iant  yta*  negligent,   woo 
08»«ntlal  to  hr-r  roeoTory.     Taking  tho  inotruotiono  to* 
gcthor,   tA«  Juxy  imist  haro  eonatruod  oaid  inotruetion  ao 
aoroly  telling  thorn  that  if   they  found  tho  defendant  ^ilty 
under  the  instructlono  directing  a  Yordiot  it  trea  their  duty 
to  aesoos   tho  dfmagoo.     fhilo  the  inatruotion  mi^ht  haro 
liooa  Boro  ekillfully  phraaod,   ve  -jo  not  t>ilnk  tho  Jury  -were 
miolod  )»y  it* 

CoB^plalnt   Is  in»4«  that  another  Inatructien  on  the 
qtuesti-m  of  coTtpatlng  dariagoa  told  the  Jury  they  ?8l{?ht  take 
Into  oonsidcriitlon  ^ny  persanent  disability  and  h^sr  inability 
to  work,    whfireao  tho  deelaratlon  did  not  elloge  p^triranont 
injury,   or   inability  to  work  beyond  tho  period  of  aix  weeks • 
There  was   CTldonoe  ^iren  ef  pertcanent  dlaabllity  and   inability 
to  do  the  aamo  kind  of  work  after  the   ^i>ooid(mt  th-at  plaintiff 
did  before*     5o  far  aa  there  waa  a  Tarianoo  In  thia  reapeet 
botvoem  tho  proof  end  doolaration  no  object  ion  van  made  to 
it.     Had  objection  been  made  plaintiff  might  have   smonded 
hor  deel&rution  oo  aa  to  render  the  oridmioe  admioaiblo.     m 
tho   evidence  vrao  not   objected  to  and  rnlated  to  the   ext<mt  ut 
the   tnjurlea   claizTiOd  to  hare  been  austainod  from  tho  negligoneo 
oh^rged,    ve  think  it  a  eaae  iriiero  tho  defect   in  the  doelarntloii 
waa  one   cured  ly  a   verdict  and  that  no  roveraible  error  could 
f«r  thT>t  re&aon  be  p redieated  u  ^on  the  inntruetion. 

Finding  no  roweroible  error  wo  affira  tho  judg- 
ment • 

JOWiBMXD, 
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•«  ffol^im^sRjl  bJU«  JbtmrJciNio  »TJuf  l«yi>:   v»^t,  »iU   .taifivi 


i>^«il  iiifiim 


rs'.'i.  JV  <v 


?;}nii^9k»Yi^  ftffoiidirx^cr' 

*    -  "^^kaa 

'    -"^''          .  ••JkMttb    "■ 

ft  tt 

.     .  .  f.  •              _ 

«-!>«;  flMtf 

-^   &>X»J» 

9i   9bmm   '^!-rv    t».lf99i,<i9   Oft  pxi t tJifrl^t  bm    /r<<Tr   9li^    il»«r^tf 
•#.     ••IftX—irnkm  vooBbiT*  •tU  t»lrii*«  o#  mm  ««  ocil  ^  '    t»ii 


888     •      82653 


i       Tt, 


\ 


MRQH  TC 
OF  CEICAGO, 
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Uiai-ViSjUiC  fli;^  C*IiJi<^    0?  THE   CCtr^'T , 


iicf  widantB  xn  •rror   xaiiu«id  un  uiaux'anca  poxioy  in 
whieh  th«y  insured  plaintiff   in   arror  and  «a«  yr«dariOiC 
Ring   "an  th«ir  r«8pea%iY«  intureeis  aiQ;ixi  aypoar**   rvgainst 
dMMg«  t«  am  aut«no'bii«  for  iosa  oocasionvd  b/  fir*.     Ihla 
Buit  waul  brought  upon  t.h«  po^ie/  to  raooT^r  auoh  a  Xoas* 
¥1:10  poiie/  eontaino  tliis  oonditioai      "^liat  tiio  autatso^silo 
insured  ahaa.i  net  bo  used  for  renting  purpoaas  or  for  hlro.  * 
It  appoarod  that  aaid  King  was  in  the  autoaobiXe  deilY^ry 
bU8ine«»,   doinisE  buaineos  unii^r  the  titlo  of  AetnO'  Huto 
Dalit «ry  Co.,    ind  had  b««aa  using  the   car  in  queetirn  in  hio 
gerage  for  livery  purposoa  and  uaea.     Apvarently  from  the 
ovidenee   the   car  waa  uaod  nalnly,    if  not   entirely,    for  suoh 
purposes. 

It  appoars  that  Uinfc;  bought  tiic  autoaobilc  froa 
plaintiff   iti   error  and  gare  ba^k  a  mortgage  fer  pari   of  the 
purchase  priee. 

In  Tlew  of  plaintiff  in   «rror*s  position  as 
aertgagee  the  court  was  requested  to  hold  as  a  natter  of  law 
that  a  reooTory  oould  be  )iad  fer  the  daisage  euotained  by 
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-*t   vtllfStmPtuM  mU  Al   Btfv  '^uUi  UJUam  J^dn  tmxc- 
■irf  fu  ani;7«»»f*  tu  rk\9  ecu  a^i**^  ov^cf  Jb>««(  ;  >viX*a 

tJj    'lO     JI^TQ    -10 't    A^I^HOW 


-2- 


fire  "iralcs?   it  uoed  the  cutceaobilt  for  pax^o»«fl  f»r'bidd«ii 
by  tUw  indurttnae  policy*"     l%  ii»  uvged  as  error  that  th* 

ccAua   :c-''fu»«rl  to   >30   hola,    *:nuiiSiil    con ttflu ding;  that  %h9 
policy  tthi-'uitt  b«  li"bt*i:-a.lly  coiutAU«<i  in   faror  of  iiic  in- 
sured.     .\^il€   IL^  poiioy  ifhould  bu  uc  construed  y«;1.   it 
e»»  .int   ce   £sciUbtjea«d  csntrary  tc   itb  ritk/iifacv   inv&nl,    an4 
ita   court   cfji  xsoc  i,';r*<3re  conditions   of  tke  policy  to  -vdjioh 
tlie  9 Katies  ei^rifrSfely  a[;r«<j;d.     I'iia   erudition  x'krf'«fr«(i  to 
v&i   verviiinxy  ai^^lieabif.    vo     izig*    tJOk^  onmsr  and  ffiorlg&gor, 
iind  tindiag  on  t^^ttintiii'  ia  orror,    tn«  (uc»jrtg«^e(f*     ucnatinontal 
-Ms.*  isfi.'   ^«  jt£5»    -"^  •*"'•*•   ■^•^^J     M»  v'<^utr..tl  Sna,  Co.  y.  Blrd». 
87   111.  .wp^.  2S«i.     Xao  judgsaat  will  oe  «fflr«&t£oL. 
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"til  ^lU   1c   %Gf  jtr\   ru   Li9i.<  .4tiH}S*  xli* 

•  MkiaaillJi  •(<  iXiv  ^mHKi^afi  tjit  .  a^.  .XXI   VS 
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MAlitZBO  CCMPAKY. 

.Ji^pollaiii  < 


X^^' 


COOK  COUKIT. 


«•  JU:^TXC%  mimM^Q  m&vrmm  fm  opzhzcui  oy  im  cotmr. 


B]r  tlilai  «p9*a3.  It  io  nought  to  roTtov  and  t9yfT9% 
a  JttdciMKit  for  $6,000  and  ooots  «nt«t7«d  in  foTor  of  appollee. 
Altbough  tho  Ju4sa«nt  waa  againot  both  dofancUmta  Jointly, 
thio  appoaX  is  prooocut«id  ooXoly  )»y  th«  Conoolidated  Browing 
*  iiaXilng  Coa^any,  horoin^ftor  rof«rro4  to  ao  tho  Conaolidatill 

j?lalntiff*a  intootato,   a  girl  of  oloTon  yoaro,   «ao 
struelc  by  a  piooo  of  wood  droppod  from  the  vindov  of  a 
building  o«ned  b/  th«  Gonaolidatod  Coi^pany,   situatod  Att  tho 
•outhoaat  corner  of  Canal  ani  <  lfihto<mth  atroeto  in  tho  oity 
of  Ghieago.     Doath  waiii  alaoot  inatantanoouo. 

Tho  building  in  quoation  vra&  tn  aoron-atory  brick 
otrueture,   cmd  wsm  ua«d  as  a  ailt  houao,   dry  kiln  iind  warfi* 
hmtao.     At  tho  tiso  of  tho  fatality,   it  waa  undorgoing 
aitorationo  and  ropttire*     Thia  work  who  boing  dono  by 
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m  ^*  wtlMtiw  mttt  tuvtt  b^^mtmt  AMir  1«  »**Xq  «  vf  A^int^t 
X4lo  Mfar  ml  «#0ni«  (<l«»*Ji  iM  XJIM9  Tm  ^tn^a  rtA^tUu^m 

Ad^rc¥  x^n$m»tmwmm  m  mmt  jMlfWAUf    id  9mlMHu4  ^M 
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Ther«  va«  no  41iimt«  a«  t*  h««  the   Aecld«Bt  oeourr«4. 
^aur  oe«urrenee  witn«a»««  t«atifled  on  Tiohalf  ©f  tho  plaintiff, 
tliat  tho  piooo  of  wood  wiUdi  oauood  tho  fot*llt3r«   wum  droppod 
fr«B  o  ooYonth-story  window  and  t>iat  lit  eourso  wao  doflootod 
V  •  iol>'!grsph  vlr«»,    oauaing  It  to  otriko  tho  dooocieod  who  wao 
•aid  to  haTo  %o«n  otanding  in  th«  stroet  oovoral  foot  fron  th« 
•ido«alk.     Thro«  of  tho«o  «rltno«soa  otatod  that  thoy  hoard  no 
vantiag     giron  baforo  it  was  droppod. 

Zi  also  appoarod  from  tho  toatlmony  of  thooo  wit* 
nooaoo,   that  tho  sidovalle  on  tho  i^lghtoenth  street  sido  of  tho 
bttlldlag  was  transYorsoly  ba  rioadod  at  both  ends,   but   it  Is 
not  q;ttlto  oloar  froa  their  tostiaMMiy  nhothor  tho  barrloado 
oxtondod  along  tho   out@r  odgo  of  tho  walk  or  not. 

Tho  OTldonoo  on  bolialf  of  dofondants  showed  that 
tho  work  was  lot  undor  an  oral  a^^roomont,   on  a  poroontago 
basis,   i.   o.  tho  oald  Boosl  was  to  roooivs  lOji  OT<»r  and  aboTS 
tho  ooat  of  fuznlahiag  tho  labor  and  Material  to  o<aiploto  tho 
work. 

Oils  ^hyto,  n^o  w^b  doftsmdonts'    only  witnoss,   tosti* 
fiod  that  ho  wad  supervising  «8nginoor  for  a  oorporatlon  known 
as  tho  Qoorge  Bulloa  Oenqpany.   whiiOi  had  oooupiod  i^tt  said 
proaisos  for  upwards  sf  twonty  years,   althmtgh  he  o^Hxld  not 
otato  whether  any  lease  had  OTor  boon  ontorod  into  between 
tho  said  3tallon  a^^pany  and  tho  Consolidated  Con^any  or  any 
other  arrangement  atado  for  tho  oocupaney  of  the  said  building; 
and  that  to  his  kno«lod(;o  it  had  nerer  boon  oeeupiod  by  tho 
Consolidated  Company,     fie  also  testified  that  in  mating  tho 
said  Torbal  oontraet  with  Bossl  ho  acted  on  bohalf  sf  the 
Ballon  C^s^any* 

Thoro  was  a  stipulation  between  tho  partios,   to  tho 
•ffoot  that  both  those  cdmpanios  had  th«  saiao  offloors  sad 


,^ii/ai«£9  «<<#  ^«  i/Mfo^  flo  i»«iii#»«#  —m^tutw  —mimu99  tmX. 

•mr  wiK  b9^u$**9h  milt  ttAirtr  i  yrUaiUmv    .  i^j  u  ftf 

•MifttTTCiirf  •rtjT  «»M#'tfte  ximmlHmi  ^t^d*  tmitf  xmX»  tt^ii^  ^t^u 
•  lott  «i«  <X««  mU  %ft  99k»  «»^uo  01;^  9fliX«  li*i^ii»txs 

otMfffll  not  iD^mftftd  M  <X9l  t«ttiiitiil»  i;^^fti?x*<iir»  mmt  fttf  #«■  ;   ^^tl 

ton  JbXitft*  •!(  iCftMiftiii   ,rsii»t  X^«»«#  !•  «Aii««fir  x«'i  <ii»itf 
n»#««fttr  #tui  h^tfttm  iR»*cr  «»^  ton  •«iMX  ym  «mU«s(v  ^^^tt 

•III  IBtfMi  «l  ««i(#  lk»«^l#fMi#  •oXa  •«     ,xinypi3  »W*iml«lO 


•3* 


•toeldieldertj     that  th«y  oecupi«d  th«  •«■«  tff lets)     thai 
«&•  Braia,   •up'>rlnt«nd«mt  of  th«  Kalt  houo*  laentod  in 
•aid  pr«»l«««  wflta  •aploynd  wnd  paid  by  th«  Consrslidated 
C«ap«ny;     that  th«  said   ilhyte.   d^o  «a«  th«  Bup^riiitendrat 
•f  huildiiif*  for  th<9  Bttllm  Con^tuiy.   aetod  in  a  nlmiXar 
eavaelty  for  tho  Conoolldatod  Compimy  &t  and  prior  to  tho 
timo  of  tho  fatality*   and  that  ho  vaa  paid  by  ohook  of  tho 
CoBOOlidatod  Conpany. 

▼sriouo  <|uosti<mo  proo«nt  th«m»9XTO0  for  dotomina* 
tiwi  on  thit  apponl;     the  oont rolling  on«  boing«  «hothor  or 
not  tho  @&id  Booisi  v«s  on  Indapsndcmt   oontraotor  mhilo  Migagod 
in  ropairing  th«  0i«id  building* 

Whyto  tootlflod  that  undor  tho  aforesaid  T«rbal 

•grooacnt  ^ith  Sosai,   tho  la^ttor  v<'Q  to  do  all  tl^a  work,   fitr* 

aloli  all  tho  notorial,   «nploy  all  tho  aon,    and  wo  a  to  bo  paid 

tho  ooot  thoreof  ond  10^  in  addition;      that  ho  ("^hyto)  do* 

torminod  what  r^airs  should  bo  mado  before  Boooi  otartod 

to  vork;     that  h«  wont  to  th»  building  two  or  thro<9  tijooo  p«r 

vook  whilo  tho  work  progrooiiod;     that  nno  oido  of  tho  building 

wao  ropairod  &t  &  tiatO{     that  ^fter  Beeoi  had  rostovod  all  tho 

•hooting  80  that  tho  oonotruetinn  from  th(»  cid«  was  oxpoood 

to  Tiow,    ^yto  then  dotorninsiiid  whnt  anount  of  t labor  ohould  bo 

roaoTod  end  roplaeod  nxxd  vdhiat  ohmxld  retnain;      that   "I  w«nt 

orer  it  and  dosignatod  how  it  ohould  bo  dono  •nd  thon  ho  went 

eho«»d  and  finiohod  that  •ootion  end  then  X  did  the  eofut  thing 

on  tho  noxt  ono."  Ho  tootifiod  furthor,  a«  follows: 

Cl«     *7ott  hnd  a  right  to  any  ^othi>r  ho  had  too 
aany  non  on  tho  Job,   didn*t  yout     A.     woll,  yoo  if  ho     •• 

()•     *If  ho  hirod  aoro  than  you  thought  wno  no- 
eeoonry  and  y"r»u  woro  poyinp:  noro,   ymi  w«tld  e^y  so, 
wouldn't  yout     A«     WoXl,   I  probably  would  tako  tho 
contract  away  from  hin«* 

In  Tlow  of  the  for«goinK  tesstimony,   wo  ero  of  tho 

opinion  that  tho  a^-.id  >?hyto  hod  the  right  to  dotcnaino,   an 


6t»btD!iJ»lt»'qLJi   9iii   «^v  oxiv    f^tv'^    !>!««  l»iU   ^^.w. 

-i^XImAm  «  ai  bo^t^   ,^a««rr      -    iMil  «|C#  X^X  «iiii*i         ^u 

•rU  o^  iMl^^  bam  fx  x»q/mi>  ^<  /«>iX»MwO  mU  ^^t  t'^  >^<;0a 

•rf*  If  %9mdM  \:r  ■■■'■  — •  .^-'-^  -~-    ^-ifiU^t  n-  xU 

•UlM^  IkUm  t>iii    ■-■'-'■■ 
i^iLi<^  9:1  fjj  iiunr  bay    tti^m  »<.:.»    «. i.  iu 


.-  •      '  •  ,^r^'  ^    :---    ;r-^-^' 

>4br 

'■'■•'                                                                                  'M 

i-r-x                   -i^f 

»f»^    t».v                                                                                 ..     *     tV*    #.r 

■  '* 

T^mihlif-                           -w.  J-*-'. 

■.V    7;i4r    fAi.- 

•i«i    '"  • 

-..    »9Vi«'; 

j>?.«0--j-  1>    '- *»*    '-ii^JI..?    i»t'«7.  'IR'iZ    il'  .r;5a-:  vSnt'C; 

'J  •»  8>m^5«A« 

»•..'    hluf>JAi<    T9!5fh.'                                     i   i«*»    CJftHl    - 

: ,  '■     ,  ■  <-lv  ol 

im           '           ;ai-j!!v»-:   •.•ivc*l/-    ■ 

",    i3j3"    /»i>T<W8B|» 

tflMT    ta    3«l^v7     IfflJ    ^ODib    »^    hUfUAn    J.S.    Viori   ^i? 

«iiM#  tt9»^ 

M-  iiUA    "fk 

:.;'rej.j,o            ,                  .  -»i  ri/i 

.3   Jat«-« 

•     #                                      .A     T»OX 

'a  vn«» 

-«fl  nr.w  fiXii^trtitU  uA^  aa^j'  «»t<m>  bft^ld 

■P 
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\Jx&  work  ;^xi»gx'i9>*tt*f4fi,    what  i»xtitaftr9  ^iivuid  be  r4j^ltt«aa  <u)d  how 
Ui«  vcrk  t»livul(i  b«  eiono;      the;  uunbs^r  ol     >un  to  b«  onploijrod 
la  tL«  oxftoutl<m  thereof,   ucid  to  ccaxQul  tue  oonwruot   in  tho 
cvenu  hxd  e^raam  wt^ro  dibobtijrod;      tlmt.  conu&quttntly  tho  aaid 
i^^ftbi  Veiti^  subjoot  to    liiyiii'u  orUsra  u»   to  Van  tuito  una  Aumnor 
And  fU0d6  of  doing  tlio  ttork;      lu  ot^t'sr  wordn   that  .BoBai  xao  a 
•orvtict  fcj*<l  not  »-a   Imi'-pi-nd'aot   contiivctejr.     AafctfjftiUttp^  v» 

lh«  qu«^aioa  u«ui.t  e-riei^u,    s.vuoUi*;'  or  not  tho  OAid 
'.hyte.    in  oMiufiiig  tut  coritx«ki>t  <wiUL  ...oaai  «aid  ia  «>uj^<3irTX»iag 
tht  T/or'ik  xa    ^«;tion,    9»(«^-  ^otinti  ^b    tiie  r«:pr«^i«nt»illYo  of  th« 
jL.ull«n   :o»ipaay)     an4  ir  so,    *h^tii'^r  or  not  the  l^uiion  Ui>8q)anj 
aad  ti43    Jonvolidat9<i  Con^a;!/.   irer«  uo  jointly  aft»o«l»t«4  aa   t« 
0  astitut^t  Vi%  ono  org^nlzcition,    ao  aa  to  r;inci<dir  tho  on*  llablo 
far  th*  nagii^a.ic-s  of  the  othor* 

»hyt<>}  w4Mtiriod  th;it  hes  v:%a  oxsployod  a»  suporln- 
tcn4@nt  of  ^uii«Ung»  l»y  tka  Buiian  'iajHyaaj.     Jut   it  w.*» 
8tipulat>3d  th^t  h«  w»>i  «I«o   eir^ldjred    m   a  i^iiailar   oayaolty 
Tsy  thi?    "rmaoliaat-sd  Coapony,    and  tiiat  ho  w»b   in  faot  pa-ici 
for  hie  entlro  aoryleaa  "by  tho  l«tt<»r  ooi^pany.     ruad  tthlla 
hti  riu^)iier  taatifiad  that  ha  natn^  tha  oontCiiat  vith  Baaol 
on  belmif  of  tha  Bullan  vcaiiMriy,   yot  in   »i«.v  of  hia   incon- 
alstont  statamants  And  hia  taotixatmy  aa   to  facta   coatrar/  to 
tha  stipulation  of    uiic  iJv*i-tiae  juid  other  facta  aad   circma- 
stanoaa   in  dridoviao.    the   -ucatlon   wi^ieh  of  tha^e-  ttro  ooap^mlta 
he  rapr^aautad  9t  ii&iethar  h«  vatt   ;..etiug  on  bahalf  of  hoth  in 
th)»  trnnsaction  in  !:iuft3tion»  bcoama  one  of  fact  for  t)ia  datar- 
■ination  of  the  Jury* 

It  will  'ba  notad  thut  thara  v«ia  an  IdMitlt^   Of 
•ffioars  ?nd  atockJioldera   iri  tha  two  corporationo;      that 
both  aaettplv^d  the  9«ina  of^'lcaa;      thv-xt  there  was  no  aYid^^nca 
of  any  laaat  ar  athar  arrani;am«it  batwaon  tha  two   oouq^einiaa 


ytaim:.Yii0%ii}c  M   Leu 

9UMi 


•«lll«Qy*.    it     h^\.cI^ 


•  Xii-i*' 


<(•»  •<ii 


ret 


•sun 

eiil;<  ;ti   vftortala 

JmtU      iainiX$mttn^Qi>  ami  tJU   at   etaMo'iCoola  hm>*  CTdioitln 


f«r  Out  dooixpanfly  of  the  anlii  imilding,  aor  •/  any  r«nt  h»T* 
inn  «T«f  b««n  yaid  by  ih«  iJulXon  to  tho  ConnoXidAted  OMpany} 
Ui«t  t^QjT  had  sk  oittllarity  o/  puryooo.     ^^A  whllo  th*}  iiai4 
«hyt«  tOKtif  iod  tiiat  ^h«  Jul  ion  Coqpatny  had  boon  in  ooXo 
poa«o«aion  of  Uio  »ald  £>jnnisoo  for  upowrda  of  twonty  yoart 
and  tl&di  %U9  OoBoolid«tod  Cat^tokj  had  n«T«r  oocuplod  thoM 
dtiriae;  onid  poriod,  yet  It  w/^u  otipulAtod  thut  the  »ut»<»rin» 
tszid^at   <9f   tho  »»Xt  fooooo  Xooatod  in  •old  prtosleoa  vau  i»> 
jkloyod  etucl  paid  1»y  U10  CouooXidAtod  Coapoay* 

«iKlX  of  4ku  forciiolng  uirounutunoos  woro  la  oYidoneo 
and  n^ooaaarlly  had  h.  tm\.^ri&X  idtsuxing  u^on  tho  uXtimato 
iaauoa  hoi Mstiaabofo  a«t  forth*   to  be  dotorminod  by  tho  ^ury. 
(MjEAhM  V*  vonkXifi  Con &;ruct left  co,.   idS  111,  App,   44.) 
hy  tholr  v  rdiot  th(»  4ury  d«oide(i^  thoa  is  favor  of  the  plnln- 
tiff,   an4  frois  a  our«ful  oon«id«rxiti<iii  of  all  tho  <aYlder>QO, 
wo  aro  not  diapoaoi  to  diiutarh  thoir  finding*     ChlciMto  Jao<mo«y 

MMXJLml*  '^9  'tt<°^*  '^^*  *^^''* 

It  la  aoxt  oont<9adod  th^t  tho  dawmioa  «»aoa««4 
by  tho  Jary  aro  oxooooivo*     Wo  aro  not  xaproosod  with  goubooI** 
avgaaaat  ih».%  boistoibo  Ui<^  l«ooni^«d  wt&»  of  forol^  parontaKO 
and  llTod  in  a  poor  n^ighborh'vM,  hor  opportunitioii  In  lifo 
voro  to  ho  elrouiBaorihod  thore^  and  that  heaeo  tho  damisoo 
allovod  woro  oxooaalro*     Tho  aeeooBHont  of  di^iBa^iioa  la  oaaoo  of 
thlo  ohtiTikOtor  roata  la  tho  oound  di&erotioa  of  th«  jury,  under 
tho  t»uidttkco  of  pxopor  laavruotitma*     (^»  ^«  H^«  ^»  t«  Stronji^, 
12f»   Hi.  A^p»   Ml  J     j^.    V*  ipr*  ^»  ▼•  H<f,dda.OJt>>    1^9   111,   Apj/t* 
160*)     And  whilo  it  aay  ho  ooneodod   th^t   it  la  difficult   to 
dot<irMlao  thoss  xn  a  mttthoaatioal  oortainty*   yot  it   ia  oqually 
dlffioylt  to  cay  th^it  a  Tordiot  for  |6»00^  ia  oxc^aislro. 

Other  orrora  havo  boon  aaalsnod  but  whieh  wa 


l%mv^  >*j»jai«««»0  •M  •f  mUit*i  itdi  xd  htj$q  m««r  mmt  ftfll 

IMtHtfl^  JVHMGL    •fti'i^A^'^  vUft/ii  tfijb^^i  ..ocr«4J» 

7».  ja&M^  «v  iw^ot    {vr£X  .All  ^x  •uitstt  . 

•  ««A  4XiJt  ACX    ,  iX  «tX 


owiBliar  it  uimeo««a«ufy  to    liscuas,   nare  f  9mj  that  th«y 
&r«  without  jn«rit* 

Finding  no  r«TaT«tlbX«  «rr«r  in  thfl-  rio'**,   th« 
jttd^MRt  will  l»<  off  lra«4« 


J03TIOH!  BAHSn!S:      I   thinlr  th6   ftvid©no«  shows  Beosi 
was  an   independent   rtontractor* 


.riiirivif/ 
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MICHIQAK  AymVi}&  THUST   COMPANY, 
a  earporation, 

\^  S«f  cndant  in  Brror, 

\ 

\ 


iLBXKf  T.  OIU^AM,   HMiRt  H. 
WILLIAM  i£.   imJUiR  and  JAM^  C 


4  •  * 


MtHOH  TO 
lOmXClPAL  COURT 

car  CHiOMO. 


ALSKiiT  1.   OHAIUVWa  «XLLI4|[  S 

"•^f" /  ""^  0  5  'I .A.  6  0  8 

Wl.  JUbTlC^  MaQCaiALD  mSLiym&B  Tms  OPZHIQN  OF  THS  counT. 

This  was  an   action  hy  defendant   in  error,   tlui 
Michigan  Avenue  Trust  Conpany,   againot  Albert  T*  Orahaa, 
Harry  M.   7ells,   William  iS*  Fuller  and  James  C.  Hoskins, 
en  a  eoBtract  ef  guaranty.     By  dirseticsi  of  the  court,   the 
Jury  found  tha  issues  against  the  defend&tnts  and  asseesed 
plaintiff's  daasges   in  the  sum  ef  |10,000,   for  «^ioh  afflount 
and  costs  the  judgaent  herein  eoaplalned  of  was  entered. 

i*laintiff*e   claim  is  baaed  upon  a  written   con- 
tract of  guaraunty  signed  by  the  defendants^   wherein,   among 
other  things,   they  guaranteed  the  proBQ>t  payment  at  maturity, 
of  all  existing  or  future  indebtedness  of  the  Automobile 
Cenatruetion  Company  to  the  plaintiff* 

The  statemoit  of  claim  alleges   inter  alia  that 
the  said  Automobile  Construction  Ccrapany  executed  and 
delivered  to  the  plaintiff  its  six  (6)  promissory  notes 
aggregating  upwards   of  $10,000;      that  demand  was  made   of  the 
said  Automobile  Construction  Conipany  for  the  payment  of  the 


\ 


-    eis 


4  ,rS^«d9  T  'tSCtk   4A01IDIII 


\ 


Vo  auk 


«▼ 


»;  30ULUZW 


•  TED&O  8JI7  «)  HDXtXIK)  IXT  OlfGVXja^  CulAHDOaK  l!^lt8V(  .i 


•hi   ,n«*tt(»  nl  ixitfrm^toh  x4  ttati9»  em  urn  »i<(? 
^amdetttt  •?  imcfXA  ^««ljia«  «xmiip*S  #«n7  vvwta  a^aiAUl 

*»^t  AiX<  ly^ifi  ••8*i4.A  si«X»  )•  inAjMJii^ii  et 

Aim  bmia—mm  xiutqa^O  nnLttinJaab'^  ^U49ma$wk  M««  •di 

%^$Qa  x%Oft«i«i«tq  (a)  xiR  BjTi  m^«ti«lq  ftA»  o^  J^verllt* 

mC#  to  Arhan  «•«  J»aMCiiA  i^tU     {000,0X4  V  «ib«««f0  tttitA]|»ti]il« 


-8« 


■aid  notas,   aad  that  payment  had  not  be«n  iaad«;      that  plain- 
tiff had  reeeiT«d  no  payments  on   said  aotsa  sxoept  as  th«r«- 
in  enumerated;     and  that  ihsgre  was  due  and  unpaid  en  said 
netes  a  halanoe  of  more  than  #10,000. 

To  this  statement  of  claim  defendants   Afolls, 
araham  aad  Tuller  filed  an  affidavit  of  defonso,   ootting  up 
m  asroement   of  release  wher<3hy  in  oonsideratlon  of  these 
defendants'    transferring  and  assigning  over  the  atook  held 
y»j  theiB  in  the  Automo^iile  tttaa  trust  ion  Company  to  defendant 
Hoskins,    and   resigning  from  their  respective  offices   in  the 
said  eoa^any,   the  guaranty  was  canceled  and  fully  satisfied 
as  to  them,   and  that  the  said  defendants  Wells,   Oraham  and 
Taller  were  wholly  released  and  discharged  of  any  and  all 
liability  arising  under  and  growing  out  of  the   said  guaranty. 

The  evidenco  tends  to  show  that  owing  to  financial 

straits,   the  said  Automobile  Construction  Company  was  vinablo 

to  meet   its   obligations,    end  that  sometime  during  July,    1913 

all  of  the  defendants  had  a  conforence  with  one  Pitssimmons, 

who  at  that  time  was  the  cashier  of  the  plaintiff  bank, 

wherein  ways  and  oceans  were  discussed  to  help  the  e^id   eam^ 

pany  out  of  its  difficulties;     and  that  subseiiuently  the 

following  memorandum  vras  drawn  up  and  signed  by  the  several 

parties  thereto: 

"Agreement • 

To  A*  T*  Oraham,    n    v.  l<\iller  and  H.  H.   Wells. 

1A  eonaideration  of  the  transfer  of  all  their 
stock  in  the  ^uitomobile  Construetion  Cosqiaay  to  me 
endorsed  by  then  in  blank,    I  hereby  agree  to  pay 
in  #3,000  cash  to  Treasurer  of   said  Company  immediately, 
and  furthermore  to  pay  off  all  indebtodboos  owing  to 
Michigan  Avenue  Trust  and  standard  Trust  and  i:>avings 
Bank,   providing  buainess   can  be  put  on  basis  permitting 
such  action  within  reasonable  time. 

(Signed)      JAK5S  C.  HOSEINS.* 

The  testimony  of  defendant  ^ells  indicated  that 
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-AljiXq  indi     l^lum  a|i9tf  $oa  tMXL  !»■%■«  tAAt  am  .et/an  i>JUt 

ftl«a  Ml  blMqmu  ba*  •uh  mw  «xi»jU  fmdi  ham     ilmtjrfmjm  ak 

.000,OX#  wuiJ  •%•»  tm  •^amlMd  a  aataa 
,ttIX»v  ataahmtai  a^AA*  ta  $iwa»iaiv  BlAi    • 
fV  ifil'i»«   ,*«x»lft£  to  ^iTAlBJtltA  cw  ftftlXl  taIJj3\  t»aa  iu4c«9 
•B«rfi  It  JKit#«rs»^l«fioo  dt  xcf^'io'f'  ••J»*X«tt  )«  tt»aatai:yt  am 

imkkt»ymb  ai  ^«iqpMO  neX^dirr^tflO*  ^li^aataiUf.  t^nf  ni  ■A\t,di  y;i 

atU  sU  aaalWa  orltaaqiit^i  tXadi  jaa%\  Aaln^X«d?  btm   ^atiiJ^a^ 

haX\altaa  xLla\  ham  kala^rma  aaw  xfm'UV^  adi   «^iiRqaco  kXa» 

kt»  ataMLenl)  .aXXof'  aSaahaaTtab  blaa  vttn   isdt  baa  ,madJ  oi  m 

LLa  baa  \tta  \a  ba^taMaaXb  baa  baaaalar  ^Xmfv  ••i««r  ^ailirt 

•VMMtfirs  btai  tttis  te  l^tie  ^nX«»TB  Dm  -u^J^mv  ^^al^t*  xiiliiall 

aiilants  asiw  yoaqjoor    nolirMn,f«noC)  tXXtfo«i6J  ,  ;:MjQn;(« 

tiCX    iXXUw  -^txitub  MKlitneA  Jt^xfi  Ifm   ,aA^  jI  i^am  at 

tanatmtuai tv:  •aa  dtivr  »drr9T9:tnor   tt  im^d  aiiu^  IX« 

,isxrfS  'Itltaialq,  tiU  lo  idXilaiip  »di       --    .  ^'.u   -•■    v    .*  eiii 

«flU>o    hX^*i*   »>f>^   t^.fBft  <*t  i;>»it»irp«iA  •««v  «ab»A  i>«w  «^w  xil«««j|» 

•ii;f  \;X/ridi;p»«diic  iadJ  jmim      ;««X^XircX't\iJk  «c  rtnf 

lai9^nB  adi  ^tf  ibtta&-t«  bai  %v  amaitf  saw  «tirluM«4Mb*«  »ci«v«XX*t 

.«XX«r   .M   .H  *n»  rrsIXr  ,     -  .A  oT 

li-MiJ-  XXs  lo   ' 

am.  ot  xaatfp.--  i  rf^^oj-y 

•X^q  ai  Ban'^m  xviirsad  ^Mt) 

,XX*^aXAmkX  %sa«iiO  AiM  Ir  ni 

ai  judva  maadhaSthhal  Is 
•^aIta^  baa  taa^f  JtvaJbOM. 
S«X4#lBrr»<;[  aliMif  ma  iuq  •</  n«9  •«</ 

,amXt  aitiaaaii.-^ 


the  said  Pitssioimena  vas  present  i^en  the  forof^oing  agreo* 
n«at  waa  executed,   at  vhldh  tlae  it  wh«  submitted  to  him, 
and  th&t  he  stated  It  was   *all  right,"  while  defendant 
Graham  testified  that  ?ltzslniinona  Informed  him  thnt  the 
defendants  in   question  would  be  rellered  of  further  liability 
if  they  assigned  their  stock  in  the  Autonoblle  Oon^itruotion 
Ceaqpany  to  Hoekins. 

fl&lntlffs   in  error   (Grahain  and  .¥Uller)    contend 
that  the   court   erred  in  direoting  the  jury  te  find  the  isBues 
for  the  plaintiff;      that  the   court  should  hare  subiaitted  to 
the  jury  the  queatim  whether  or  not  plaintiff  hy  its  officer 
had  released  froa  further  liability  the  defendants  Wells, 
Orahaa  and  Tuller,    when   the   3tnok  was  assigned  and   the  afore* 
aald  agreeaent  was   entered  into* 

FroB  the  foregoing  testlnony,   a  part  of  which  was 
overlooked  in  our  former  opinion,    It  will  be  seen  that   there 
was  seae  OTidence  in  the  record  tending  to   establish  said 
defendants*    olaia  thdt  they  had  been  releaaed  front  further 
liability  on  the  gu^araaty  in  question,   and  hence  the  case  should 
haTS  been  submitted  to  the  jury  on  that  ultinate  tesue  ^f 
faei* 

It  is  also  urged  that  plaintiff  did  not  icake  out 
^  pri»*  facie  ease  by  Introducing  the  notes  in  eridenee,   but 
was  also  required  to  show  that  they  had  not  been  paid. 

¥he  statement  of  claim  alleged  that   the  notes   In 
qaestion  had  not  been  paid,    except  for  certain  payments  therein 
enumerated.     Defendants'    affidarit  ef  merits  made  no  defense 
of  payment.     Consequently  it  was  not  necessary  that  plaintiff 
should  proTe  the  nonpayment   of  said  notes,   this  having  been 
admitted  by  the  pleadings. 

After  a  careful  re-^jxamlnatlon   of  the  entire  reoor^ 
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Of   tl»^^iPT-<t«l    •T«/<   fclwltB  iq   •<#   *»«% 

t«w  tioitiv  to  ttAqi  u   ,xiTCHiri:#Be#  t 

»*HJ'iiit  flJ07'$   boay.aXo^  i»»d   tMA  X9V.9  *•                                 •..ino^* 

•uaai  »^jiau#Xi/  »»At  ite  \nvt  »^  ^-^  ii»^ 3 iMaum  mp4  •rmti 

•  •him%  m^  ten  6«i(  t*^^  ^•'^^  k^'^^^  o^  b»iaif{>t<x  ocX«  miw 

mk*TUit  ii#a*«t«q  ala:^*:  x<««tf  Str.                i:#Miq» 

t«nal*b  •■  i»h«ai  atiiar  to  ^Xv<  .•Miina 

midiiXii  ttiiit  xxuantro^tt  tt'.  ■  ir»m\fM[  la 


•  «%nXtAai  >  fta>#lfliJ!k« 


^(i9»'«  a«liff«»  noX^«nJtflUs.' 


«•  vf  of  th«  opinion  %hm.%  the  trial   e<mrt   «»rr<td  la  dlreet* 
ing  m  ▼•rdlct  for  the  plaintiff.     Th«  Judgment  will  there- 
f oro  bo  roTorood  and  the  cctuse  remanded. 
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B.  B.  D0W8MA, 


I)«f|mdant  in  Sxtot, 


LOUIS  C.   KRUJSQER,   Va(UB«  *• 
XEinWXR  B  HOTELS »    aUd  CAHHIHBI 
BX2SDT0»  ^. 

CARxiHE  niz2mo,        \ 

Plaint  iff  Un  iSrier. 


lERaOR  TO 

MinriciPia  court 
OP  OHiCAao. 
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Ma.  JU^TICiS  MeDOSALS  DJfiLIViSH^  THS  QPZKIQN   07  THK  OOUHT. 


Oeftndant   in  •rror,   Dowsna*   brought  an  action  under 
■•etlon  28  of  th«  lien  aet,    oh.  82»  R*  S.,   to  roeoTer  $236.00 
for  oertain  labor  and  materials  alleged  to  hare  been  furnished 
by  hixt  aa  a  subeontraotor,    on  a  building  oimed  by  defendant, 
Carmine  Riszato.     The  jury  found  the  issues  for  the  plaintiff 
and  the  oourt  entered  judgment  thereon  for  the  af eresaid  amount 
and  eosto. 

In  an  action  of  this  kind,   to  sustain  a  recovery 
•gainst  the  omaer  and  contractor  jointly »   as  in  the  ease  at 
Tiurt  plaintiff  must  show  that  ho  is  entitled  to  a  li«!i  en 
the  premisos.     This   is  an   indispensable  prerequlslto,      (Mal-> 
leablo  Irm  Co.  t.  Brennan.   174  111.  App.  38.)     And  the 
judgment  must  recite  the  date  when  the  lien  attached. 
gechman  r.  Feigenbaum.   163  111.  App.  366. 

The  judgment  now  before  us   contains  no  such  recital, 
nor  does  the  eridenee  show  that  plaintiff  was   mtltled  to  a 
lien.      It  must  therefore  be  rerersed  and  the  oause  r«Banded« 
RiSfSRS^D  AND  RS]iAND^« 


\ 


(.aiyxriL  at   : 

at  m^sum  . 
moot  djjaoiwm     i         ^ 

\  .OTUWOJI 

y  0  ^    .A*i    G  U  S  ••'<»*^^   «^   ^TJialKi^ 


fbnm  abli9m  am  idj^^ot^   .oaanreC   ^totXB  ml  t»\bci'i- 

toftelmiA  a—d  •rud  •*  b0%»LlM  iiX«lii»iMi  tarn  tmihU  uIjuH^^  Ml 
,#iMiki»t»t  x^  bBmn  ^mihltufl  m  no    «aaio«nlHM»ilM  a  ■«  aitf  x' 

iassotaa  &Jtaa*io\«  uU  T«t  a9«asif#  tmmtifut^  i»fiR*  true 9  mdt  Um 

X9Br99%x  B  mltittsuu  9t   ^kaU  midi  \c  aait—  am  at 
im  mmmi>  9tU  ai  tn   ,xX^fa«t  'U*9a\ia$9  tm  tmtmt  •di  l«al«pi 
m  t»tt  M  Hi  bHUtitf9  «1  md  imd»  W9d9  twtm  rtliaUlfi  ,tttf 

•M#  io^     (.»£  .4^  .XXi  >TX    OMMtf  *^   '^  iRSi  tlfl^tt^ 
.l>ttd04M9«  mii  mdt  Mftxftr  ttaib  eiU  •Slt^tn.  tium  dmmf^m\ 

,hu  .;[4A  .XXI  eai    wMffmlil  •▼  jMiittiL 

«  Hi  b9iti$um  bmm  Yliinlml^  fndi  wodm  •ombkr*  msLS  ommh  ioa 
•bokamm»%  mmitmm  wAf  bam  b^mr^mn  ^  •s«l:»ioil^  iutm  H     •amil 
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D.    I.   FiSLSigrTHAL   COMPANY,         / 
a  corporation,    for   the  use    / 
of  Charltts  R«  Carp«nter»       / 

App«lXim|,  )      APP8AL  FROM 


07  CHXCi^O. 


THB  NOaTHJaH  ASSyRANOS/ 
COUPAKY,    LIMITED. Oy  LOHDQH, 

wiu...      )20  5I.A.  610 

Ua.  JUoIXCjis  kei^QMAi^  iMk£Yii;.iiiii3  tE^  Oi'IljIUii   OJT  XHiii  GOURT. 

Appallant   (plaintiff  'beXow),   brought  an  action 
for  the  Talua  of   certain  goods  destroyed  by  fire  on  Mareih 
6,    1912,   which  property  vaa   Insured  under  a  policy  of 
Insurance   issued  by  the  defendant.     The  defense  chiefly 
relied  upon  was   Incendiarism.     The  jury  found  the  Issues 
for  the  defendant  and  frem  the  Judgment   entered  thereon, 
plaintiff  appeals. 

Plaintiff  contends  that  bslng  a  corporation,    it 
cannot  be   charged  with  hairing  willfully  set  fire  to  its 
preBlses,   unless   it  be  shown  that  all  of   its   stockholders 
had  knowledge  thereof  and  concurred  in  the  act* 

It  appears  from  the  eridence,    that  plaintiff  is 
an   Illinois   corporation,    capitalized  at   $15,000,    its   stock 
being  dlTlded  Into  150  shares   of  a  par  value  of   "1100 
each;      that  prior  to  and  at   the  time  of   tlxe  fire,    one 
Morris  L.  Fox  was   its  president,    one  H.    I.  Felsenthal   its 
Tice  president,    and  the  latter's  brother,    '),    I.  Pelsenthal, 
its  treasurer;      that  the  said  Fox  owned  75  shares  and  the 
Felsenthal  brothers  and  their  father  owned  the  remaining  75 
shares* 

The  erldence  further  shows  that  the  aforesaid 


wuua    '    an 


,YKil^afOD  Ji:. 


to 


oia  .A.isos 


,ffi>aifcjt  ic 


av 


•riJ    rtot 

,     -1  c  't 


,  *'X*tf  -■-.'s   l*51*iKi4X^ 

EiJi   .-!j-    1.!.'.    .  .-.    -  ...        alvaff  dilm  >   »cf  Jono^o 

•iwMorialooJ'a    ai-l   "*»  XXa  *jiiU    nwrftrfa  sif  il    "jAsXru;    ,««aifiaiaq 

TlooSt  vSl    ,0Oa,aX$   tf*^  i>oKiXii^i:;ia»    ,  -      -IXZ    ita 

OOXl  "lo  oi/Xmr  -t^^q  fi  "to  strrMl*  OCX  ojitl  •eWrifc  luUvcT 

•fio    ,»ill  »<!/   to  MRX;f  •rit  iki  btm  ti  toXtr  ^zdi      isiocs 

o&t    LMltT»ml9^   .1    .f?  ntm    ,tnftl>lBsnq^  ail   a*-%^  xcVL  .  j.  •ii^oM 

iV  soJ'AtAiio'S  M^  ib«fiiro  ic»i(^At  iltitLi   .  .....    '.Ttif^ftiktf  lM^a**X»t 


•a* 


Jox  hnd  loiuiad  the  plaintiff   corqpany  Tarious  tuns  of  BOney, 

a^regating  upwards  of  #30,000;      that  about  two  wocIcb  prior 

to  the  tiino   of  the  fire  in  question,    th«  9cl8«iithal  "brothers 

BOTorod  coriiieetiona  with  tho  plaintiff   con^nny  and  aaoeoiated 

thoBselTOS  with  a  firm  oogaged  in  a  uiailar  pursuit.     At  this 

time  tho  plaintiff  waa  atill  indobtod  to  tha  said  Fox  la  tho 

aforesnid  sum,    to  oocuro  whioh  tho  said  7als«£nthal  brotheri 

oach  gaTo  the  said  Fox  a  note  for  415,000;      thoy  and  thoir 

also 
fathor/as signed  and  turned  OTer  their  75  shares  of  stook  in 

the  plaintiff   coiapaa/  to  the  said  i'ox,    ^o   that  the  lattor 

acquired  the  entire  capital  utook  in  tho  plaintiff   conipany; 

in  addition  to  wl-iioh  the  said  Volaenthak  brothers  made  aa 

mssigBnent  to  the  said  fox  of  all  profits  to  be   derived  by 

them  from  tho   company  with  wliioh  they  were  to  become  oonneot«4* 

It  further  appears  from  the  evidence,    that  nt 
thi»  time  tho  Felsenthal  hro there   dobired  to  clo^^e  up  thio 
plaintiff   eoispeny*8   Dusineso  and  liquidate  its  aHuete,  hut 
the  aforusuid  Vox  deoided   to  continue  it  alone. 

Svidenee  was  introduoed  on  >>eiialf  of  the  dafendaat 
which,    if  true,   tended   to  show  that  tho  said  Vox  and  D.   Z. 
Veln^athal  h.^  made  arrangements  with  one  Hooenherg  who,   with 
ik  GO- conspirator,   -  one  Ben  Fink  •  was  to  set  fire  to  plain- 
tiff's place  of  business,   to   enahle  plaintiff   to   collect  the 
insurance  thtsreon.     C'sunt'^r vailing  proof  was  euhmitted   en 
l»ehalf  of  the  rlaintlff .     The  ,1ury  having  returned  a  verdict 
for  the  defendrint,    evidently  wero  of  the  opinion  thet  the  fire 
in  question  wa»   of  incendiary  origin,   and  from  a  careful 
exaaiaatlon  of  the  evi donee,  we  are  oonvinoed  that  they 
were  warranted  in  ee  finding. 

The  evidence  ahowe  that  the  said  ?ox  heoaae 
affiliated  with  the  plaintiff  company  in  i^eoember,   1910, 


■id#  ^A     .^l0rur«  viiXltti  b»a«4|B»  mill  »  lUi*  ^YXo*aMtf# 


tt»d^  ban  x^i     ;000,IIX|(  tot  •ion  «  ko\  ^uhs,  mU  d'VBs 

flUB  oh.  c^-f  laii.tf;»&Xc^?  bX.^tt  arii  c{»i  •oitXhbA  jak 

XfS  ti^vi-ut,/  xtitoxq  Lis  !•  xo^  Jbiait  i  jii»ai^ftiSMi 

.b»^oftfiO0t>^«tn90^  -j»«  XO''^"'   tioidfr  iW  veil  •tifl' 

•tit  •di  Sjfiit  notsU%9  •Ai  to  .i»bir*   ,ii»l'i 

«0X9X   «*c*4teso*^  Al  xiW43M»»  ttl^at«Xr  37«lXilla 


•  !• 


at  «h ^ch  time  ono>haXf   of  the  capital   stock  was  given  to  him 
by  th«  7elstnthal  brothers  becauoc  of  the  financial  aid  he 
had  rendered  therr:,    ^C  ahnres  of  vhlch  he  took  in  hie  oim 
name  and  35   in  the  nane   of  one  Hate  Silrer,   his  brother* in- 
law.    There  is  no  eTid<anoe  in  the  record  that  the  s^iid  uilrer 
ever  paid  any  value  for  thesse  25  shares.      In   car  opinion ^  he 
va3  aerely  the  nominal  holder,   and  the  said  Fox  the  real 
ovner  of  this  etoek. 

VQien  the  Telsenthal  brothers  withdrew  fron  the 
plaintiff  coa9any  they  and  the  senior  Velsenthal  assigned  and 
turned  over  theix  entire  stack  holdings   therein  to  the  said 
79X.     Although  these  latter  75  shares,   which  were  indorsed 
in  blank  and  delirered  to  the  said  Fox,   were  never  transferred 
to  hia  on  the  books  of  the  plaintiff  ooi^pany,    a  till  we  are  of 
the  opinion  that  the  said  ifox  was   the  real  owner  thereof. 
Under  such   slroumstanees,    i'ox  being  the  real  owner  of  all   the 
stock  of  the  said  company  the  act   of  ineeudiarism  precludes 
plaintiff's  right  to  a  recovery.     Heily  Co.  v.  London  k 
Lancashire  2*  !•  ^*t   1*®  lf9i.  liep.  683;     Kirkpatriok  v. 
ivlleinannia  F,    I,   Co.,    92  M.    Y.   iiupp.    4Q6» 

Othsr  points  have  beeii   raised  by  the  ylaintiff 
with  reference  to  rulings   on   th«  iidmissibility  of  evidence 
arid   instructions   to  the  Jury.      In   oiir   opinion,   however, 
they  are  not  of  sufficient  noment  to  warraat  us   in  dis- 
turbing the  judgsient,   which  in  view  of  vhe  eviaence  could 
not  properly  have  been  otherwiee. 

Tinding  n«  error   in   the   record  which  juetifiee 
•  reversal,    the  Judgment  will  be  affiraed. 

A^FlaiLilD, 


^- 


fivo  nltf  «l  icoi  til  rtolrtfr  t«  arx^ifB  Ofi   ,B»xljr  ♦•i^biwi  A«A 

-fll-iortiffitf  %IA  ,i»rUB  •#•&  •ae  ^«  mj>m  •di  mi  «8  ftan  mms 

tstXIC  JjIf*  ti**   **«<*  fctoooi  »tW  lU  #ta»*lTe  •«  %i  •t»Jli      .w«I 

•if  ,ftoiatqe  tM  nl     .••'j«j<«  «•  •••H#  ft  •i/X«t  tiM  *i'«  »•▼• 

•fit  JiO^x^  w*tti><{ti«>   8^»ri<fa«<^  i«j£9«(*«X9U  trU  j»i*^ 

fei*a  «iil  o;r  nl^itiij   Q3fiii»£ttf>'  i(o4itfa  c^'sitAtt  siK«i(^  isro  ki^mnBf 
ib««uotiii   B^ew  rioxfiw   ,»*^jRrfi?  S'f  i»*^iiX  ©»»»f*  rtj|i<- 
^•'srwlctirft  vjv«a  •t»v   ,xoi:  frJ:«»  •!<<)  oi  l>*^«viX»<b  l:£»:  u,r»4i.<ii  iiJt 

.  ton-xoaj  TOfxirc  Xaei   eiltf   t>«nr  xo'V   bifto  »i<Jr   iAtit    n^kaifit   tdt 
MCI  XXiS  \9  Y^fitlrA  XA9Y  «/C^  »ffXe</  xc\    ,ii»o«iAlMUnivX«  i^ftue  -miIMM 

'\lLifaimivt  9d9  t4  i»«ai«t  i»»«  •^md  aiiUc      tg-iwv 

*tlA  nl  tar  irMtitm  el  Ijovtus  jTAvisX')^' 
bXxrro  ttsftftblvs   t'rf>/   lo  ««Xr  qX   deXite   ,^ii»aL]||itoi  viiJ  ^ttidiwi 

•  •aXn«ii^«  fit»»tf  »>r«rf  tXT^qo^f  ioa 
kdi^i^aut  ifeJtfCw   b«4M>»..    »r(l    ffi    lcO*tY»   •■  AffXfejUt 
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WILLIAM  S.  S^VAOIi:  by  n«xt 
friend  CASHlSHIIlJi  SM^YAOE, 

App«li«« 


)        APP}^AL  FTiOM 

U  \  /  i  CIRCUIT    CnriiRT, 

'  /  )  COOK  dJHTY. 

CaiCAQO  CUT  RAli^AY  COMS^Mjr, 

AppJllimt.  S^  }\   jf^ 

^  I  A.  621 

HR.  JUallCi^  MCBOHALIT  im.IV)j:ai:;D  IKU  OP  IN  ion  OP  TR3  COUBT, 


App«ll«e   (plaintiff  b«Iow)   r«ooyered  a  judgment 
for  #5,000  for  injuries  ^riiieh  h«  tuistalned  as  a  r«»ult  of 
bolng  struck  by  a  strsst  oar  operated  by  defandfint*     Xhe 
doelaration  i^ldh  contained  four  oounts,   charged  defendant 
with  operating  Its  oar  In  a  oareless  and  negligent  manner, 
faiXttre  to  sound  a  gong,  and  also  with  willful  and  wanton 
negligence* 

The  aooident  occurred  on  October  50,    1911,   between 
the  hours  of  S:50  and  6:00  F.  I/.,   at  or  near  the  intersectltm 
•f  State  and  Sixtieth  streets,    in  the  city  of  Chicago. 

{^tate  street  runs  north  and  south;     sixtieth  street 
runs   east  nnd  west,   and   oroeses  ^tate  street   at  right  angles. 
Befend^^nt  operates  a  double^traok  street  car  system  in  ^tate 
street;     the  east  track  being  used  by  northbound  cars  end  the 
west  track  by  southbound  oars,     i^eftmdant^a  ear  which  struck 
plaintiff  waa  aoTing  in  a  southerly  direction. 

If  plaintiff's  Torsion  of  the  manner  in  f^ich  the 
aooident  occurred  is  the  true  one,   then  he  was  in  the  act 
of  eressing  ^tate  street  on  the  south  crosswalk  of  sixtieth 
street  at  the  time  he  was  struck.     According  to  defendant's 
theory,  however,   plaintiff  was  struck  by  Its  southbound  ear. 
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•  Th  TUVi  Si}  .   .<■ 

j'.9-i7v.  cij«^^j7.i       (jijuofi  ben  tijrx«is  tuxrt  ivafila  ol-..'^ 

So^i    ^  iV    Oi    IMT   Bfi   ltBJt#     ,«A0    BI/IC^    0/U    tl    i:;;ZaJU£»QO    Jx:s£rlJB« 

£{#•11x12  to  jflAVBaOTB  ctlrcs  ftd^  an  ^f»«'^J«  •fmiH  BJilvitono  to 

«*lfmbA»tBfa  •#  stut;''X090A     .j(»tfxi*  •«»  on  ofti#  ndt  im  tsort/o 

,  :jio  ibfwrkefiuooa  oil  x<l^  iov^jTa  aim  Itl^niAlV  .tav»vroil   ,xi4^*xi# 


.s« 


]i9t  at  th9  Sixtieth  strnet  Intorsectlcm  "but  aoneM^^re  \>«» 

tveen  oixti«th  and  lilxty-flrst  str«)t:3,   \thil«  h*  was  riding 

en  th«  left-hand  or  ••hlind^  aide  of  a  northbound  oar, 

S«T«r«I  orrora  hara  baen  ansignad  aa  groundo  for 

ravaraal.       lOwoYor,    in   our  yiew  of  tha  eaae,    it  ia  nooaauary 

to  oonsider   only  on«,   via.,   aihathar  ?»r  not  tho  court  orrcNl  in 

tha  giving  of  inotruction  Ho.  7  on  bahalf  of  tha  plaintiff. 

thia  inatniotion  waa  aa  foXlowr: 

•You  are   inistrueted  that  tho  plaintiff  waa  only 
raquirad     to  uiae  oruinary  oaxa.     You  ara  further  inatruotad 
that  ordinary  car«,   as  defined  in  thoaa  instnicti  5ria,    ia 
that  <t@gra«  af   care  and  oauiion  which  a  peraon  of  the  lika 
aga,   fsxparience  and   degree  of   intelligence  of  the  plaintiff, 
aa  ahotr.i  hy  the  oTidenea,    aouXd  hara  axareiaed  under  lilca 
eireuBiatancea  and  in  the  aituation  in  which  the-  plaintiff 
was  placed,    as   ahowr^  by  the  eyidenea*" 

Xha  Tioa  of  thia  instruction  ia,   that  it  oonfinaa 
tlia  n^oeaaity  of  exerciaing  due  eaxe  to  tha  inatant  whan  tha 
accident  oecurr«j!d,   reg^^rdlaaa  of  plaintiff* b   oonduot  juat 
preceding  the  accident.      (Kortft  Chicago  atraet  Railroad 
CoapanjT  t.   Ceaaojr.   205  111.  606.)  It  pre-auppoaea  tha 

ezeroiae  of  ordinary  oare  on  tha  part  of  the  plaintiff   in 
planing  himaelf  in  the  poaition  in  which  he  found  hiaaalf  at 
tha  tiaw  ot  the  accident,   wheraais  there  ia  eridenoe  front  whioh 
tha  Jury  aight  reaeonal^ly  hava  found  that  ha  waa  nagXigant 
in  getting  into  auoh  a  position. 

Plaintiff  teatified  that  ha  left  hia  place  of 
•■ployacnt  at  dixty*firat  and  atate  atreeta  just  before  5:30 
t.  M.,   and  that  it  waa  raining  sli^tly;     that  he  walied  north 
on  the  aaat  aide  of  ^tate  atraet  to  tlio  south  oroaawalk  of 
aixtiath  atraet.  ehere  he  turned  waat  to  oresa  ^tate  atraet; 
that  before  ha  atorted  ».oroaa,  ha  looked  to  aee  if  there 
were  any  cara  coming;      that  ha  neither  aaw  nor  heard  any; 
that  he  atepped  off  the   curb  and  watlked  waat  about  flTe  8tep»| 
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that  h«  lioolcecl  again  and  didn*t  see  any  oara,   and  thai 
•tar ted  directly  aoross  the  street;      that   the  next  thing 
he  Imev  he  waa  struck  by  a  southbound  at  rest   oar.     On 
cros^  exeoin&tlon  he  t  i>atif  ied  th<At  his  Tiew  both  to  the 
north  and  south  was  unobstructed  and  that  he  could  see  for 
200  feet  in  either  direction;      th&t  *'idien  I  got  to  the  north* 
bound  track,   the  first  track,    it  ia  not  wy  business  to  look 
north  then,      ^^hen   I  Qtarted  on  the  track  I  was  supposed  to  go 
through,    X  had  no  tiaa  to  look.     I  looked  before  I  stepped  to 
the  track.      I  wao  about   tiro  steps  froa  that  track  when    I 
looked.     I  did  not  soe  any  oar  then.     Than  I  walked  aeroas 
that  track  and  by  the  tiHt6  I  got   to  the  stcond  tr&ck  X  vas 
hit."     U'he  undisputed  eridencd  shows  that  d@fcsna&nt*&  car 
wiMi  running  at  a  moUt^rate  rate   of  speed  at  the  tine  in 
question. 

Oti  this  dttittt   of  the  reoord,   ma  are  of  tiiet   opinion 
that  the  oourt  erred  in  giving   inatruotion  l^-^>.  7,   and  tnia 
error  waa  not   cured  by  any  other  glyen   instruction.     Tha 
Judgmont  will  therefore  be  rererood  and  the  causo  reoDnded* 


mAt  ^M   .KM  x<u  •••  i'ak.ll>  htm  aia9S  ^iooi  •^  t«/& 

9tU  o^  liiotf  «»lT  Bid  S  di  b^i  noliaiOfUiX*     aoto 

<xol  a»c  kluot  •A  tuAi  fum  b^iotti^mii^ut  •««  AtmB  hat  Aftmm 

"dinta  •tit  9t  i9H  I  nmdtf*  ^'  \.:niit>9^h  r^ti9l9  m  <y)8 

'  ■    ■    rtt  WOT:':  e^#«  tmS   ttr    '  ^dS 

a«o«sji  h^tiimv  i  mAl     .n»jC#  x»ft  xm  •#«  i^n  ^oX 
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aOyiJllCIl  COUHT, 
COOK  CCVKtY, 

20  5  I  A.  622 

This  aipptal  prottnts  fvr  r«Tirw  an  order  direct  lag 
the  rreelTCT  of   certain  p  reai"»«s  to  pa./  to  tho  ap^islloo 
|4,7f9*2f  in  satisfaction   of  a  defieioncy  decree  enterod  la 
hi 9  faror,    in  a  f orscloaure  proceeding.     This   cauee  hATing 
bean  before  thie   court  oa  two  pr«Tioua  oocasiona,   we  need 
not  restate  tiis  f  iot«  p**rtainiai8  thereto,   as  they  are  fully 
■  et  forth   In  our  prior  opinions,     jfi-awp  v.   iopegp.   185   111. 
App.   464;     Kr^rs^  v.  Thcxton,   Oen.  Ho.  21673   (not  yet  re» 
ported) . 

It   is  conten<i«d  by  »,p:.jeliant  that  the  court   erred 
in  dlr'joting  th;>.ii  th®  r<*ntB  iu\d  jjrofite  of  «aid  promiae* 
eolleotod   luring   the  pi^riod  of  rodexiptioa         bo  paid  to  the 
owner  of  tho  dofioieaicy   lecr^ie,  bocauue  (1)  they  were  not 
apocificrlly  plodjjfed  by  the  trust  deed  foreclosed;     and  (2) 
beoauee  ftpnell.fcnt  wab  not  personally  liable  for  the  laortgago 
la<tebt«<lnesB« 

Appelloo  ij-pgueM,  howsTssr,    th»4t  the  scld  trust  deed 
does  pledge  th4»  r«utB»    iswucu  and  profits   la  question;      that 
this  oauBo  haTing  be«i  up  for  reriow  on  proTious  oceaaions, 
the  fonser  decrees  of  the  lover  court  and  the  opinion^   wf 
this   court  are  res  Judioata  of  this  queatioa. 
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,aoiivvup   axK*     (r>   jJgoAg^":.  ,  ■», 


Vnis  tru-vt   i«sd  in   (iiuejtlnn   t«t«4n»<1  the  folloir. 

ins  PT'iTision   *lt>i  ctspwot  to  the  retJtt,    iesu^e  rtni  j>r»ftt« 

collected  "by  thu  r^ic^lror   lurliv:.  the  r>Brlo<!  of  rptlemrtlon. 

»Te  pay  any  ronts    v>..nr    -ay  "be   8oi?:-9cto4  nftor  «tic»h  «inl*»  •««<! 

■fcofore  t:j^  tin;e  nf  ruder^ption   c»x|»lrofl,    to  th«»  ptirehnner  «r 

p-urch«f)i»ftr»  of  a*iid  pf*«miaeo  tt   nnch  »«.!«  or  snl'^n." 

held 
It  has  hecjn  rop««t«idly/th.-4t  nuoh  a  prnrinitm  4«ee 

not  plti'lgQ  Hie  .r-^nte,    iar,ucn  and  profits    <ioll«ot«<!  'lnrtn»^ 
the  psrled   9^    rademptl-in .      (iJL23tJEIiiJ,  *'' '^^ilTJlJHl'    ''^^•*^'    '^-''P* 
Uen.  Ho.   ^ia3f,   not  ytt  reported;      ItKndlwh  y,  KusproTe. 
223   111.    ft  CO  J      3ehaePi>l   t,    •.artholomas^    '!17    til.   IC'R)}      and 
the  owri^^r  of   the   "Squity  of  pedea^tir»n    ie    '•^ntltle^.  therete 
unless  he  hnt>  assuac'l  the   in '.e'btadness  and  thsre  1»  a 
defloleney  d*5ore'i  egain ^t  him  porsonnlly,    tn  tt^ieh  eTont  they 
Rtust  he  &i^  ll*? .   in  pftymf^'nt  of  th-s  'Ifflflciicncy  d<fer«e«     ^tfwdle^ 

1'he  'ifiree   of  .Tnly  17,    1/?14  ^ound  th)"t  a??r'ell«nt 
&nd  Jehn  Kram^,    eo-'l«f «!>nd;mt,   wore  pernenally  liahle  for 
the  *ald   Inie'btednees;      »  deficiency  'l«cre<»  w«.«5  aoflerdlnptly 
entered  »ge.lnat   thea,    md  the   i^oely&r  ordrred  to  rewaln  In 
poteeeiulen  of  the  pr^^mises  during  the  period  of  re'leT?tiptlnn, 
"fcr  thc;  purpoec   of   colleotlng  su*h  deflrji^cy  -^r  sneh  pert 
thereof  f?  he  nmy  "be  cttle  tf)    collect.*     But  hy  e   B«h«fflfl;aent 
ordejr,   this  decree  '("^o  ■edified  hy  Teentlng  th»t  prorielen 
thereof  erhieVa  found  that  »pr>eXl»nt  ve.e  personelly  ll»kl«  for 
tlio  leld   Indebtedneee.     Thle   order   of  yacntlon  necpsBarlly 
effoeted  every  jart   of  the  d«»oroe  th*t  vae   Incone latent  there- 
■with,    reepeetinf,  the  paytnofit  of  the  rents,    isevoe  wnd  profits 
eelloeted  durlner  the  rwiod  of  redejeption,   ond  hence  It  llke- 
vloe  Taoated  the  ordiir  to  th«  roeeiver  tri  colloot   the  eaount 
of  the  deficiency  decree,   whlcto  prorlalon  w»b   o>5Tlmis»ly 
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predioAt«d  upon  the  finding  that  apptllant  was  personally 
Iia1>i4  f«r  tha  said  Indebtsdaasa* 

Itadar  audi  oiroixmstnncaB,   tha  quasticm  lAiather  or 
not  apotllant,   tha  ownar  of  tha  aiiuity  of  redmiQition  la 
«atltXa«l  to  tha  r(»ta  in  quastion,    la  now  properly  bafora 
us  for  dateraination* 

Xn   vlov  of  the  fact  that  the  trust  dead  does  not 
pledge  such  funds,   and  there  hoing  no  defloi«noy  deorea 
againi^t  the  appoliaat  pera<mally,    it  anist  be  held  that  ho  is 
entitled  to  the  rmta  eolieoted  from  the  aaid  preaiaea  during 

the  period  of  redenption* 

the    cause 
'i'he  deoroe  will  therefore  "be  roTeraed  and/reaumded, 

with  diraotleais  to  enter  a  dQoree   In  soordanoo  with  the  Tiews 

hereinabOTo  set  forth. 

iUiVj:JmKD  AMD  AiMAUmD  WITH  JH^ECnKMH, 
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,m9mtd»t4%hnk  Met  •!!#  ivl  aAnlt 

•nat*(f  xJCiftt«Yq  voit  ei:    ,f(0£^a»i»p  nl  mitt'  stUlim 

,aoli»mtan^t'sb  lol  ma 
tea  a»ol>  h09ii   oituxi  ftiir  ^MsLf  imtt  •ill   If^   f*»i 

•1  md  tmdt  hl9d  m^  team  tl    ^x^ltummt^q  fnmllwc  a.^z 

,fr^i?m»awv\hnu  l>»«<s»vrx  Ad*  •7et#i:i!»di  III*  «*%o«i;  •/(¥ 


4fil     -     i24Q€ 


APPSAL  imcsr 
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COCK  CaTNTY. 
jOiFRKIi  J.  BaKTSICJI.  end 
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Ifii.   JUuTICjfi  M«i)QHALD  UtfLIVJSHSD  THS  0?1NIC«?   OP  THE  COU^^. 


^pp«ll*«  filed  A  suit   In  atsunrpsit  $3^ein«t   th« 
Burtniak  a  iJoa  CoiR};>Bny,   r  corporation.     Attaclied  to  ita 
declaration  waa   nn   affidarit   In   •wptjort   ef   thf*   clal7s»      Aftar* 
ward*  »pp«ll««  wiwiied   Its   dsclnr^jtlon  'by  adding  Alfred  J. 
Bartaiek  and  Qu«taT  P.  Bnrtnic3c,    eo-partnere,    .i»  additional 
dafendantB,    and  diiaiased  the  original  (Iff ?»n1/snt,    the 
Bartniek  *  bon  Oontpany  frozo  tha  eaaa.     JTomotr  affidavit   of 
claim  was  filed  by  plaintiff.     Subaoquently  Tariouo  pleaa 
ware  filad  by  appollimts,   all  of  wMch  w?r«  atric^cer  fr«« 
the  record  on  motion  of  appolXo?,    an4  a  4.«f«i^lt   erstored 
against  the  dofondanta  for  w.-mt  of  a  euf ficiont  affidayit   of 
aeritB,   after  whioh  tho   ourt  onterod  t"^'*  jud^ent  her^iia 
comolainod   of  on   the  original  affidavit  without   other  proof, 

fhilo  aeveral  points  a^^*?  tirsfsd  on  thin  aTiSAl  for 
a  rerereal  of  the  Judgment,   yet    In   our  view  of  the   case   it 
ia  neceoBary  to   conai'ler  only  one,   tI?..,   V.i«ther  or  not  tho 
oMondod  declaration  w?ib  properly  aupoorted  "by  affidnYlt, 

At  the  time   the  en it  waa  brought   and  the  declaration 
and  affidavit  of  claim  f ilod,    the  aole  defendant  waa  tho 
Bartniok  &  .ion  Company,    and  therefore  the  defendant  r^erred 
to  In  tho  affidavit  of   claim  muat  nooeaaarily  have  boon   aald 
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rWl    I/;J>-     r-       fr'J^    rt"    h-rTT      '   '    »7ftXo(J   Xa«J>vs>«   •Xiril 

oftltAiAXa?:-  ^,     arf  cow  ilx/  .    • 

9d/$  turn  ituih»'\9b  •/•«  ftiCi    «A#iil  mIaXo  lo  #Xr«fcX'ni    bam 

hkM.%  JB^al   ftlCJUL  ItXlSBAAftADftCI   l&JCOl  Alsia    It    #1-7    1  J-'^'Ui    i^.i    nl    a1 


•  Mm 


Coaqpany.        A'htus.   ths  otaar  two   ifefencUoAts  were  added  and 
the  dKcXaratlon  aai«tidsd  acoordingly  uid   th«  orlf^inal  defmidant 
diuiiss«d  fraiK  t'le  oa^a,    aix  flkjTflda-vit  in  support   of  th^     . 
aaonl'^1  I^el&ratldn  against  tiiA  aul34titutttd  def&ndeaits  was 
indiiixvenaAble  to  th«  right  of  t>v«  cou  t   td  cnt*?  judgra«nt 
with  •;at   9th ar  proof,     qygama  girepyoof iat^  c^.  ▼.  iiiwrijaa  ^ 
I<ry|ja.    111.  iips.  Ko.  2i?412,  not  yjt  i^diiiOj?t©d, 

Her   e«n  it  be  8uoe«safully  contended   that 
&pp«lleaia  hars  vaiTad  thiu  s^oiat.      Wktm  their  afiidaTits 
ftf  ffisritfi   uere  stricken  fx*on  thft  fil«M,   thuy  vert  theo* 
retieelly  out  af   ocurt  and  tha  judgj^ent  takvn  was  ati  ¥/ 
d«>f&ttlt.      Xt  therefore  teckjoe  necessary  i  or  appellee  to 
fupport   its   clciiic  by  a  proper  nff idavit  of  Rerlts   or  other 
oeaq>et£nt   eridenee.      It  haring  failed  therein,    the  Judf^ent 
muet  be  reversed  and  the   eauBe  r«H!umdod« 
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CHICAGO   CITY  HAILWAY 
COMPANY, 
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CIRCUIT   COURT, 

COOK  coi;hty. 
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MR.   JUoTlCi.  MCDONALD  DiSLlV^iiiiD  im  OPINICai   OP  THS  COUHT . 

Appellee   (plaintiff  below),    reooTered  a  Judgment 
for  14,750  and  costs  against  appellant,    for  personal   injuries 
rsceiTed  vhils  a  passenger  on  one  of   its  oars.     The  negli- 
gence charged   in  the  declaration  was  as  follows:      that  do* 
f  endant  owned  and  operated  a  street  railway  rxinning  north 
and  south  on  Cottage  Oroye  avenue  in  the   city  of  Oiioago; 
that  plaintiff  was  a  passenger  on  one   of  its  southbound  cars; 
that  there  was  »»   enclosed  vestibule  at  the  front  end  of 
said  ear  and  a  door  in  the  aide  of  said  vestibule;      that   it 
was  cuatenuu'y  to  keep  said  door  elosed  and  fastened  at  all 
times   except  ndien  the  car  was  standing  and  passengers  were 
being  discharged   therefrom;      that  said  door,   when   closed, 
wa»  held  fastened  by  a  certain  latch  liAiich  was  within  the 
control  of  and   operated  by  the  motorman;      that  as  said  car 
was   coming  to  a  stop  at  64th  street,   and  while  still   in  mo- 
tion,   defendant's  motorman  wrongfully  and  negligently  un- 
fastened said  door,    and  plaintiff,   believing  said  car  had 
in  fact   stopped,    opened  the  door  and  in  stepping  off  was 
injured. 

On  this   appeal  defendant   contends:      (l)   that 
there   is  no  evidence  in  the  record  fairly  tending  to  prove 
the  negligenoe  charged   in  the   declaration,    and  that   the 
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••liutnl  Xitnorxtq  :tol   .inaXXfliQifa  ^tola^^i  k#«oo  baa  OdV«^  itol 

•lXS»a  tifT     .aiuso  Bit   to  »no  tio  iffsodaMtq  m  ttlidm  J^vriftoti 

•^ft  ^Aii^      :«voXXol  cw  8«w  aoX;rj^ruiXo»l»  »fll  ni  toyxaMe  •acwi 

rdiofl  snlntuft  Y^vXift?   /»«'xia  «  Jb^iAif/qo  bmi  i>«xnro  ^mJkiMY 

;o;ft«oxiO  !•  x^<t^  *^^  nX  eunova  avo^o  «^^ioO  no  divom  bim 

imruo  httifodtiiuom  ail  to   too   no  lej^oiaaAq  m  •aw  tll^niAXq  imMi 

\Q  bt»  imit  9tii  in  •Xuorii-a«7  b»«oXon»   ••  saw  9i9iii  imdM 

ii  iatU     :»Xirdi^a»r  bi«a  lo  ahla  •di  al  lotb  •  ikjMt  •!«•  bl*« 

II«  #«  b«n»laal  bin  baaela  toob  bi««  ctvaal  oi  vu">*^«tf»  •'V 

•aaw  8T9$^naaajiq  brm  f^albasim  ajm  ie«  •Hi  oajfv  ^qaoxa  aaattl 

,ba«oX9  oailv   ,iioob  blna  ^iirlj      ;aio^tfii»fl^   bayx-nitaalb  yilstf 

oiii   /tliiJlv  aaw  iloiiia  itolsX  nlai"xaa  «  xtf  bnmi—t  blmd  nrnm 

iMb  blaa  urn  imdi     iium%9iom  9tii  \¥  bal«taqo  boM  to  Xoaloi* 

•oa  fli  XIX^B  aXXifv  boa   «4^eana  dih^b  ijit  qo^a  a  oi  ^aXmoo  mmw 

•mi  ^ifl»B^XBan  bna  xXXirli^aaTv  tuunbfm  a*^aibiial»b   ,fitl^ 

bmd  xmx>  blMB  snlTftiXttf   ,t11tni*lq  bn»   .loob  blaa  bana^aal 

•AW  W«   i^qq»iB  fli  boa  icab  aiU  banaqa    ,baq(ro#a  loisl  ol 

•  barurf^ 
$Mdi   (X)      tabaa^nao  Icuabaa'tab  Xaaqqa  aixU  aO 
aroiq  oi  -^nibtmi  \1i1m\  bneoai  itdi  al  aoi»blT»  o«  al   aiaifi 
ail^  lAif^  btui   ,aoi^aT«I»ab   axL/  ol  basoa/Io  aona^Xgan  Bdf 
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Terdlct   of  the  Jury  was  against  thtt  manifest    veight  of  the 
eYidenco  both  on  the  question  of  actionable  negligence  and 
also  on  the   question  of   contributory  negligence;      (2)      that 
the  damages   awarded  by  the  Jury  are  exoesBive;      (3)      that 
the  Jury  were  i]q;>roperly  instructed,     '^e  shall  disouss  these 
seriatin. 

1*     It  is  argued  that  in  order  to  r«ooyer,   proof 
by  plaintiff   that   it  wau   the   custom  of   defendant  not   to 
unfasten  the  front  Yestibule  door  of  its   cars  until  they  had 
come  to  a  complete  standstill,   was   indispensable;      that  no 
sueh  proof  having  been  made,    the  Judgment   cannot  be  sustain* 
ed;      that  the  mere  unlatching  of   the  door  by  its  motorman 
did  not   constitute  negligence,    in  the  absence  of  proof  of 
a  custom  nnt   to  do  so  until   the   car  had   come  to  a  coHq;>lete 
stop,    and  also  that   suoh  custom  was   consistent  with  the 
prnctioal   operation   of  the  line.      It   is   also  pointed  out 
that  the  negligence  as   charged  in  the  declaration,    is  pre* 
dieated  upon  the  existence  of  such  custom,   without  whieh  the 
declaration  would  have  been  fatally  defective  as  not  stating 
a  eause  of  action;      that  eliminating  the  alleged  custom  from 
the  case  for  failure  of  proof  there  was  no  actionable  neg- 
ligence established  by  the  evidence* 

The  deelaration  contained  an  averment  that  plain- 
tiff at  the  time  of  the  accident  was  a  passenger  on 
defendant's   said  car.     This   implied  a  duty  on  its  part   to 
exercise  toward  plaintiff  the  highest  degree  of   care  reason- 
ably consistent  with  the  means   of   conveyance  employed  and 
the  pr ictioal  operati  n  of  its  line;     whieh  duty  continues 
until  the  passenger  has  had  a  reasonable  opportunity  to 
safely  alight* 

Plaintiff  tes   ified  that  in  the  few  years  prior 
to  the  injury  during  which  the  pay-as-yiu-enter  type  of   cjir 
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•iLt  lo  id^nv  ^a«)iaoiB  ea^   ^cn^ASa  maw  \iu[,  f-cii  lo   Joibi-tr 

ba»  •&a»iiXa*a  •l^mmlSoa  lo  mtfwup  •Ai  m  d#«(f  •onsblrv 

lAiU     (8)     ;»on»^l8*fl  xioJ^vrfii^noe  lo  mtfap  ndt  no  oaXn 

9»miU  aureall>  IlAifa  •%      .btt^o^ri^sol  \li»qot<f^  •ittw  x^ut  •'^^ 

lo<rxq    ,*r»TO*»n   o^   idMo    a.i         i  ^    L»us-7«i   ax    #1      .1 

01  /on  Iflobiwloi)  lO  A0'8"9  (iiis  BAW  ii  $»d$  llijijj-i  iq  x* 

JbAtf  XO'i^  Il/m/  axAO   olJt  lo  too  A  oXvtfi/aav  ^fnorcl  oxfl  tmiBstm 

on  /All/      :sXtfi(«fiaqBll>fd   8JBV   ,XII/iJbi»/«  a/olvwo  «  o/  omm 

-al«/ttra  atf  /otuwo   insaiBbt/t  *^^    ^^baa.  mecf  sxsJ:T«jf  toovq  iteJM 

aaanotoa  a/1  xc'^  looj^  orfj  \o  Botifo/Alau  tioai  ox(/  Jisil/     ib9 

lo  ^ooiq  to  ooRoatfA  ori/  nl    ,09n»aiXa»a  o/u/i/axAo   /oa  blh 

o/elaoo  A  0/  okoo  bMUl  mo  »r(cr  Il/no  oa  9b  o/  /on  ao/ux*  « 

oif/  xl/lw  /no/aianoo  ajnr  ao/uus  ifoi/s   /i5if/  ooXa  toa    ,90/a 

/i;o  h«/nloq  osXu  aX   /I      .onlX  od/  lo  noX/oToqo  XAOl/oavf 

-•Tq  ai    .aoi/avBXool)  ei</   ni   b»3tAifo   oa  oenosXXjkOix  e^^U  ^*^^ 

od/  floidw  /</oii/iv   ,jBO/a&ro  Houh  to  oooo/aljco  ei(/  ooi^if  b^Jmik 

SflX/«/B  /on  BB  oTl/oolei)  xXX«/st  noo«r  oTBxi  bXuov  noi/oTAXM^ 

amxTL  oo/auo  bosoXXB  od/  ^i/BflXaiXXo  /sif/      :cR!l/o«  lui  obmm  « 

>8oa  oXtfaitoX/0£  on  aow  o%»il/  toovq  to  oiuXial  aot  oaao  oi(# 

•  oonoftlTo  eeC/  x<f  b^daXXdA/ao  oononXX 
-olAXq  /Bxi/  /noanoTa  no  bonXo/xiod  nol/4-Tj)X9at>  oifi' 

no  Tosnosaoq  m  bav  /nobXooja  od/  to  oaU/  art;  "^X/ 

OJ    /-uaq  a/X   no  X'^*'^  ^>   bsiiXqaU    oXdT     .ijao   bX«a   a'jn-i  ns^oA 

-nooBon  oTJio  to  oo^aob  /aod^iXil  ad/  "iJi^niml^  biAVO/  ooXortoxo 

boa  boxoXqmo  oofwx'^noo   to   aoBoat  od/  d/Xw  /oo/aXonoo  x^tfo 

aoi/nX/noo  x^Jvb  dol.'^v     {onXX  a/X  to  ir  X/«Toqo  X«oi/o   iq  ^d/ 

0/  x/Xnu/Toqqo  oXtfMfoa«on  m  bmd  •i\d  TagxioaaAq  od/  XX/nv 

•  /xiaXXA  7Xot«o 
ttXvq  axaox  vot  •Ai  oX   /iuii   boXlXvCO/  ttl/nX«X*i 
«oe   to  oq\/  lo/no-u^V-ajo-xoq  oiU  dOXdir  ]tAi'>^vb  x^u^   ori/  o/ 


had  t)e<vn   in  use,   h«  had  obaervftd  that  the  motorjtsn  /^lid  not  un- 
l.Htch  the  front  v«»tib;xle  acoi-   to  aiachArge  pa^-aeni^wrs  until 
the  Cwr  hc'i  come  to  a  conbplate  atop.     On   the  othar  hand, 
th«r«  was  tsstimony  on  bel^iaXf  of   thb  deAcridiint  to   i.h6   offect 
that  the  motonuen  usually  unlatched  tht  front  door  juet   bo- 
fore  coDiing  to  t'i  full  halt*     Defendant *»  aanietaiit  super- 
intendttot  tietiftfd  thfit  he  frequently  observea  tnat  th« 
ttotormen  uaiually  tmlatohod  the  veutibula  door  '^ith  the  right 
hand  ^en  ttithin  about  thr<»e  f«et  of  u  stopping  place,   and 
then  br'.'ught  haoJt  thi;  afijrn^  hand  to  opsratts  the  air  hriike 
lever,    in   order  to  "bring   tiiO  car   to  a  dead  at&ndatill* 

Heithsr  the  plaintiff  nor  the  defendiint   contend 
that  such  teatiflieny  w+a   oufliciemt   to  prOT&  a  fixed  and 
recognized  cu^itoa  -srith  resoeot  to  the  oper?^aion  of  def faad&jit't 
exit  doors  on  this  type  of   osr.     But   it  did  have  a  laateri&l 
bearing  upon  tne  question  wJiether  or  not  plaintiff  wpe   in  the 
exercise  of  du-i  cwre  at  and  juat  prior  to  tho  tiwe   of  tixa 
accident   qo»piaxn«»d  of.      In  order  to  prove  action&ble  nugligenee 
en  the  p&rt  of  th?  dtfondent,    it  wat  not   indispenB^ible  thiit 
plaintiff  either  allege  or  yrove  any  euetoiu  i«ith  ruspect  to 
the  operation  of  tho   exit  doore  on  defMtdemt'b   cars.      If 
frtni  the   eYid«ce   it    Gun  be  reaaonably  said  tiiat   plaintiff 
vaa  warranted  in  aomimiiig  that   tite  unlatching   of    tht;  door 
naountpd  te  ai  inviiwtion  to  alight  froci  the  ctjr,    tiien  it 
is  immaterial  whether  such  aseuapti  n  on  plaintiff's  p»Art 
wae  based  UnOB   the   existence  of  any  particular   oub^o2D  in 
thie  reepeet  or  no^,   and  the  fact  thai  plaintiff  averred 
the  existence  of  a  custom  in  this   connection  doot*  not  alter 
the  »ituati»B,     Ooaipe^eait  proof  thereof,    or  of  finy  oth^r 
custom,    weuj-d,    of    oouree,   iiave   been   edreiasible. 

Itie  question  then  presents  itself,   "whether  under 
the  facts  md  circuastancea    in    evidc   ce,    the  uniatciiing  of 
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the  v«8tibule  door  by  defendant 'b  wotorman   constituted 
negligexice.     There  can  be  no  doubt  that  under  certnin  cir- 
cunataxieeB  such  an  act  nay  beccme  negligence;      and  whsre 
there  iu  a   conflict   in  the  evidence,    oven  though  only  a 
Blight  one,    it  would  be  a  question   of  feet  for  tie  rleter- 
mination  of  thy  Jury. 

the  testimony  aubmitted  on  behalf   of  the  plain- 
tiff  tondfcd  to   show  that  when  the  aotorman  unlatched   the 
door,    he  turned  around   ^md  looked  at  plaintiff;      that  al- 
though he  eaw  pliintiff  open  the   door  to  alight  from  the 
car,   he  gave  no  warning  thai   the  car  ^aa   still   in  Taotion. 
It  also   appeared  froii   the   evidence   that   the   iamediato   onvl*  • 
zonment  wad  d-^rk.     Theue  circuraatanceB,    to/iether  with  the 
testimony  by  plaintiff  of  hie  former  oba -^rvationa  rea-oectins 
the  unlatohin;;  ef  the  exit  door,   and  that  beoau»e  of  the 
surrounding  durkness  he  could  not  aee  the  street  pavenent  as 
he  wtkO   about   to  alight  from  the   oar,   had  a  matorial  bearing 
on  the  sitaation  and  neoeaaarlly  had  to  be   oonsilerod  by  tbe 
Jury  in  determining  the  proximate  cauae  of  plaintiff's 
injury.     Ihere  being  count <8Tvailinf!;  evidence  by  defendant  on 
this  point  clearly   the  question  whether   or  not   defendant  was 
guilty  of  actionable  negligence,  was   one   of  fact  for  the 
determinati en  of  ine  Jury;      kOid  it  was  also  the  province   of 
the  Jury  to  aay  fronj  the  evidence  whether  or  not  plaintiff 
was  guilty  of  contributory  negligence* 

liiesfe  two  controlling  queotions,   viz.:   whether  or 
aot  def  ^n4»nt  was  t^uilty  of   actionable  negligence  which  wns 
the  pi-oxiaau  cauBe  of  plaintiff's  injuries;    and  whether  or 
aot  plaintiff  w;:i&  guilty  of   oantributory  negligence,   were 
determined  In  favor  of  the  plaintiff.     From  a  careful 
examm&tioi]  of   the  record,    we  cannot   say  that  such  verdict 
was   clear I3  and  raanifootly  against   the  weight   of  the   evidence. 


bxu 

$i 
•••If. 


V 


4 


9i9ifn  bam      •.3„-„w 
n   vfmt    ^ ..  *■ 


9V  «riJ 


Jiiaila 


ini    ,aa«b 


"'•     ■««-    <Xi;o    9^      . 

»-.«,.J  V^""'" """—'« «^....^,-- 


jfiaXq  lOfl 

•L',.',5»X0    ««W 


aitiiOi;.':h  it  !:.usv   be  con  jsaeci    lliut  tlni   t-sviuynoe  Wi----   oion« 
anrt    ooiiriicti].(i    ^i  aoina  roj;j,3t;Qti).     l;or   oan  '*<«  say  tiii-^t  XTam 
CTJ-dtn- c«r   is  lnt.u.:"fici('ni.   to   liU :.;i,ixin  the  vwx'diot. 

2.     The  ofciei"  f,rgu2a«yit  advwitteci  >>y  deffttidant   on 
tbt-  qveatioii   of    :l«iM;gec   i?.  prertieuted  pi:    thtr  fret  thf  t  no 
rrltnefc*  testified  p05/itively  t.hat   the  uoe  of  pleir."' i^f 'e 
left  hand   wu:    ii.pairea  a&   a  x-esult  of    the  fracture   to  kie 
coll.'Hix  T)ono  vjhioh  ho  rec aired  froai  tbfj  fall   to  the  oavemrnt. 

One  oxp'srt   .vitneas  who  wftia  ?m   cxaiBini^tion   of  the 
pl?i.intiff  a  I'lntJ  tiao  nfter    the  accident,    taetifii?!  i.jiat   In 
his  opinion   ih.:  crippled  condition   of  tli«  hand  was  peria^s^nant  , 
and  theit    it  p.,  obatiy  re  ultod  ?:roK  Jin  jabaoesB  i^i-oh  h«  fnund 
in  thri  left  irtripit. 

fh(    eTicli*nctt  ahot/e   that  plaintiff  hal  to  xmdarfsQ 
an   opprr.tipn   '^^f  trie    coll.-^r  i^oae?  i/Ni-efi lately  nftar  tlie   accident, 
following  «r  ic5»  thQ  r/oacaaa   in   i^uocti'Ti  fcrmcid;      end  t?ini 
shortly  ther  after  plaintiff  discovered  that  the  fir.Pt»rs» 
of  hia  l<fft  !i;ind  T'ljaisted  a  firrc  ciO'?ure.     Plaintiff  t'^sRtifi^d 
that  prior    .)  th'i   injury  to  hio   ooliyr   irons,   he  had  n<^T«r  had 
•ny  trouble  vith  his  ahould^sr  or  am,    ana  th- 1  ha  lind   there- 
tofore alwt^yj*  enjoyed  the  full  u-jq  of  hia  loft  hond. 

While  we  concede  thiit   it  iw  mthar  problemptierii 
as   to  junt  vhct   cK.u.Bed  Xh'i  disability  of    plaintiff's  hfind, 
yet   in  rlew  9f  ?-ll   the  testimony,    thi«  queatl'^n  vfa.**  properly 
submitted  to  the  jury  ss=   one  of  fr.ot.     ouch  procftdure  *aa 
iq^held   in  j^.  U.  ^.    Co.  v.   r.'ay.    2S1   ill.    rj^e,    wher^  the  court 
was  confronted  with  »  aitueticn  aoaewhnt  akin  to  th;  t  in  the 
case  at  "bfur. 

It  also  i%.p;>t»ar©d  frors  the    evidence  tViat  plaintiff 
wea  totallj  InnopOkoltated  for  uhout   neven  months  following 
the  injury;      that   PV-fj^erjueritly  he  w;  a  un&ble  to  f^llonr  his 
trade  of  Cirpenter  hecauso  of  the  fact  that  he  could  net  closs 
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"hiu  left  hfioid  iiuf fieiently  to  hold  a  nail;      Vv\t   oonaoquently 
ii€  W!i8   otiliged  to  accept   ether  anujloyn«jiu  at  a  csnBidsra'bly 
reduced   »!tXaxy» 

6r««at  •treaa   is  laid  upon  th<»  faot  tiitxt  for  eeraral 
yjsars  prior  to   t.jae   acoidant  plaintiff  hsoi  not  he.^i  pv.rBUing 
thfcj   oaryent-ir  trado,   but  vrau   doing  other  vorv:,    fet  5;  ICTer 
r«»unerHtion  than  tiiat  usually  paid  b  carpenter.     Thero  Is 
t«»etimony  in  th«  '"tfoord  to  tho  aff«ct  thnt  t?  lain  tiff  accsptad 
t,«iBQporary  einployiaont   in  another  capacity  b« cause   -if  the 
scarcity  of  work  in  the   carpenter  trade  at  that  time.     Bixt 
therf   ie  no    evidence   in  the  record  from  which   it  can  "be   said 
that  this  change  rf  emplo.yirent  v/aa   irt<«\d<^   to  he  periuan cnt. 
On  the   contrary,   we  have  the  teatirecmy  of  rlairtiff  thnt   a  Cew 
dtgra  iirior  to  the  mishap  he  had  btwrtftd   to  worlr  er>.   a  cjirpentor* 
liaving  never  abandoned  his   regular  tradf?,    pleintiff'r.  E.'bility 
to   pureue  it  was  prtperly  taken   into   considrrptiai   by  the  jury 
in   esTxmting  the  drmages.     *io  hold  otherrtBe  arculd  "be  to 
penalise  a  person  for   changing  his  eiaroloym^nt  uncSer  the  ntreas 
of  eoononlc  conditions « 

In  view  of  the  fore^joing,   w^^   oannot  any  that  tlis> 
damageu  awarded  hy  the  jury  vero  cxceosive. 

3.     The  giving  of  instruction  No.   n  on  hehr.lf  of 
plaintiff  is  compl?\infc'd  ef  Tsecsuse,    it   ia   oontori-l.e'l,    it 
limits  plaintiff's   exercise  of   care  to  th'?  tirae  of  tho 
happening  of  the  aocidRnt,    wiiereas   it   should  hare   included 
the  tine  just  preceding  it   &b  well. 

This  inotruction  told  the  jury   thnt   if   they  ho- 
lieved  from  the   -^vid^ica  that  plaintiff  w.^a   injured  while 
in  the  exoroin®  of  ordin.ary  core  for  his  own  e.if ety,   provided 
they  believed  that  he  w\a  ■blameless   of    ^ny  ccmtri'bu^^oi.'y 
negligeno<,   and  that  he  was   in;Jured  ar,  a  result  of  n-^glld'sno* 
on  the  pa*t  of  aefendant  as  charged  in  the  declaration,    thoy 
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XJUPMUtiftercr)   .+/;/<,♦      {linn  n    biof    oj   \j.rr,Qi9i    %■     i«n*ii    "  iri 

bmtqtooF.  'i'^.l^ntfil'j  jntlJ  *o»11»  odt  ot  b^oov    u-..     zi  v,ao-^i.'T.t>i 
•iifi"  7r   «i»ii*n>9cf  x^ioiiqso  rtoii^onji  at   iatav.oi  jao   \j:i*j"  -^uiiiJ 

^iaonaeiT9ri  rxf  of   hmhiv^ns:   a/;v»  ;t«»wv:oXcp't»  la    ejar.no    a  a;   .      i^ili 

%illi^a  n*T;^jk#jiJt«Xq    ,«)tMal  ^uiXi/^a^  •i*'i  Jbenoftr.  v»n  ;:^i.UT«iR 

■eo-rJc   orft  'zv&nu  jrt*AT,9icna»   Bid  anl^^iuiil*   tcIe  iT«ei9q  «  ftXiiAQftg 

tiUr   JjsAi   Y^nu   ioas'f  ^mdiO-^oioJ  ©rfx  It  Wiv  al 

\o  tlcjAikrlf  no  ff   'OA  ncsttiUtjmBl   In  jnivXs  »tff     . 

^•»£>iloJ■^<»o  ,^si'iio»cf^«  b'^nti^.X9Mo   el    iTi:rtUiiiq 

.  iXur   M^}    ti  j^all^Adviq  .^   ut  f^crl'  9dt 

-oc>   ^iSfU    ij     •   :uf   Vi^vi  crli  bloi   noiiiiin;iF.ni   ait 

9ll<fT-  l>9iiJtai         .    "  iiaial^  cn^Mr'.  ■:iri  il 

h9bXrotq   ,xJf«ii.u  uv.;o   txii  aol  91x50   'C'^t nil>«sto  !•  er/.  trjca  :^*<J  oi 

Xtojvd'l'sJnoo  VM  :-9X9jnj*irf  rtw  »ii  ^.Qili  l)o'^iX»«f  X9x£l 

\»f<^    ,ntiii/\'iMl9nb  9SiJ  iii  bisniJtdx)  aa  in^bn^t^b  %»  fi^%  •'t^  a* 
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oh^jl'J   find  f.rn'  ijhe  ,ni  iiji'.iifi'.      in   our  oijinioii,   tiiiu 
i'-.ntrurtion  v/:.-.  uc   tJior   o.«-.'on'aous  nor  Biffisiidiug,     'ihe 
vjordtJ,    *-^ilc   i.i  the   «.:•..■  ;roi'H   yf  o..-diriary  care» "    are 
»ufflcirrtly  co.Tiprehfi:nciv«   to  iiicxudc  the   tiKfc  just  pr««* 
oc^lrtfr  tfec  "ccidsnt.     ;.-  j^  A.    K.  j^,  j^^.   v.    r'JLher.    141   111. 
fin;      rup»tc;-A  T.   :^•  ^.    ^?^.   ;^.,    ire    ai.    App.   678. 

lina'e  being  no  error  iu   uhe  ruti©r<i  vhich  juatifiei 
a  revors:;';!,    "-he  jU'J4;jc*nw  "vill  b«  affirmea. 
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MR.   JTJSflCa  ItoDONAlb  BELIYSRSD  THB5  0P13fI01I  0?  THH   CrnjHT, 

Plait tiff  in  error  was  arrested  on  a  dharge  of 
Tagranoy,  tried  and  found  guilty,  and  aentenoed  to  aerrs 
a  tern  of  aix  Bonths   in  the  house  of   oorrectioa. 

Mi  examination  of  the   record  diaeloaea  a  total 
Ifaclc  of  eridence  on  the  part  of  the  prosecution  to  prore 
that  plaintiff  in  error  was  without  lawful  means  of  support 
at  and  prior  to  the  time  of  th*^  oonTiotion* 

JPlaiatiff   in  error  testified  that  for  seferal 
weeks   prior  to  his  arrest  he  was  lawfully  saqployed  and  was 
receiTing  a  aiuLary  of  twenty  dollars  per  week  for  his  sor- 
viees.     In  tJdls  he  was  corrohor.tted  hy  the  tostiaony  of  his 
employer. 

It  has  been  ropeatedly  hold  hy  this  oourt  that  to 
establish  the  off  anse  of  Tagraney,   aff irsuitiTe  proof  that 
defendant  was  without  lawful  aeans  of  support  is  indispensable. 
People  T.  iwoeney.   186  111.  App.   340;     People  t.  Warren.   186 
111.  App.  541;     i:>eople  v.  Morton.   185   JJkl*  App.  342. 

The  prosecution  having  failed  to  nake  the  roquisito 
proof,   the  Judgment  will  bo  rerorsed. 
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thiu  was  a  suit  Itr ought  to  r«ceT«r  on  a  contract 
for  the  puroliRa«  of  a  $1,000  toond,   with  Interest,    r«sult« 
iMH  in  a  finding  and  Judgnant  far  defendant •     Plaintiff 
appeala.     i^idenoa  was  adduced   in  plaintiff*  behalf  only. 
If  it  \>9  conceded  that  defendant  was  1  labia  for  the  purehaae 
of  the  bond  under  the  cmitraot  in  quention,    still  there  was 
no  evidence  to  show  a  tender  of  the  bond  prior  to  the  bring- 
ing 0f  the  auit* 

i^laintiff  pleaded  perfonnanoe  en  his  part  and  was 
bound  to  proTO  perforraanoe  as  alleged,     ilaintiff  relies 
upon  walTor  of  perfornanoe.      fairer  was  not  plOvHded,   nor 
deee  the  eyidence  tend  to  show  any  wairer  of  the  delirery 
of  thtj  bond.     WaiTer  oannot  be  rolled  upon  unless  pleaded. 
A  party  cannot  aver  in  his   declaration  a  full  performance 
of  the  contract   and  i'eoover  under  waiver   of  perfonnanoe. 
ThOMPson  T.  Hoppert.    120  Hi.   App.   50G;      Jhultut  v.  ^Mlller- 
Hamilto^   et   al..    189   111.  App.   396.     PlaiXitlff 'a  e^m  evidence 
shews  that  hia     ttorncy  went   to  defendant  and  asked  hia  if 
he  aelQiowledged  his  liability  on  the  bond,     l^efendant  replied 
tlut  he  dlA,  but  he  was  not  then  able  to  pay  same.     There- 
upon plaintiff,    as   the  record  states,    offered  hiia  two  #500 
btada,    (in  lieu  of  one  bond  of  $1000),    and  gave  him  one   of 
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aueh  boaj^    at  defendant**  requast,    to  raad.     Th«  defendant 
di4  not  jfUBO  to  aooept  the  bonds.     The  evidence  doos  not 
show  an  Itual  offer  by  plaintiff  of   (a)   a  delivery  of  tht 
bonda  t^e^^ondant  or   (b)     to  leave  tben  In  def^idant'a 
poaeeaa^*       On  the  contrary,   the   evidence  ahowa  that 
plaintJj  retained  the  bonda  and  did  not  asake  a  foraal 
tonderf  saae  tintil  after  the  instant  suit  was  begun. 

The  burden  waa  on  plaintiff  to  show  perfonoanoe 
of  thJintraot  on  hia  part  as  pleaded.     Thia  he  failed 
it  doJxhe  juUgaent  of  the  County  Court  will  therefore  be 
affir^* 
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